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Preface

The present comparative volume of case stud-
ies provides a snapshot and analysis of the
existing normative regulation, practices, and
public debates regarding the openness and
transparency of parliaments in the Balkans.
On the basis of in-depth research, the volume
identifies a set of good practices, and elabo-
rates recommendations for the improvement
of the public knowledge and understanding
of parliamentary work. The volume is the
result of a project initiated by the Friedrich-
Ebert-Stiftung, Office Bulgaria (FES) and the
Regional Secretariat for Parliamentary Co-
operation in South-East Europe (RSPC). lIts
implementation was tasked to the Centre for
Liberal Strategies (CLS) in Sofia. The empirical
research for the project, entitled , Transparen-
cy and Accountability of Parliaments in South-
East Europe” took place for the first time in
2009 /2010. In 2012 the research for the sec-
ond issue was done. Its main goal was, firstly,
to study the norms and practices of ten Bal-
kan countries, and, secondly, to disseminate
the findings of this research, and to discuss
them with politicians and civil society. The
first step in the implementation of the proj-
ect was the setting up of a team of country
contributors: experts on parliamentary mat-
ters. Ultimately, ten countries were covered by
the project: Albania, Bosnia and Herzegovina,
Bulgaria, Croatia, Greece, Kosovo, Macedo-
nia, Moldova, Montenegro and Romania. The
main task of the contributors was to prepare
a country case study following guidelines and
questionnaires provided by the CLS.

The main focus of the case studies is an
analysis of the legal framework and the de-
veloped practices regarding the transparency
and accountability of parliamentary work. In
addition to that, they provide a wide range
of information on the attitudes of relevant

stakeholders, as media, trade unions and em-
ployers’ organisations, and NGOs. The studies
have been prepared on the basis of examina-
tion of documents, journalistic materials, re-
ports from NGOs, as well as on a number of
in-depth interviews. The comparative volume
is not meant to be purely descriptive: it at-
tempts to evaluate and assess the openness
of a particular legislature by using a set of
common criteria. For the achievement of this
purpose, each of the chapters contains:

e assessment of relevant legislation/ internal
regulation of national Parliaments regard-
ing public access to information, participa-
tion in the legislative process (attendance
at parliamentary meetings, standing com-
mittees’ meetings, public hearings etc.);

e assessment of the relevant stakeholders’
(NGOs, trade unions, mass media) actions
towards gathering information related to
parliamentary works, of relevant advocacy
work at parliamentary level done by these
stakeholders in the seven countries and of
the corresponding results;

e assessment of the accountability mecha-
nisms in practice: access to individual MPs’
votes, activity of elected officials in con-
stituency offices, mechanisms for commu-
nicating with MPs;

e review of the main problems in the imple-
mentation of the legal framework;

e recommendations on the improvement of
both the legal framework and the practices
in the given system. In general, the criteria
which the contributors have used in com-
posing their case studies, fall into three
main groups — legal and constitutional;
stake holders’ opinion; and public opinion.

As the findings of the project indicate,
there is still significant room for improve-
ment of the openness and transparency of
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parliaments in the Balkans. A lot has been
already achieved, and the countries in the
region could be deservedly proud of their
vibrant parliamentary traditions. But the ad-
vent of new technologies — such as the In-
ternet and satellite TV — provides ever more
sophisticated opportunities for bringing the
work of parliaments closer to the citizens. Un-
less very good reasons to the contrary exist, a
general principle of transparency and disclo-
sure of the workings of both plenary sessions
and committee meetings should be followed.
This principle should cover issues such as the
financing of politicians and parliamentary

groups, and should not be confined only to
the walls of the parliamentary building: the
work of deputies in the constituencies should
also be open and transparent. With this proj-
ect we wish to enrich the debate between
parliaments and civil society both within the
respective countries and between the mem-
ber states of the SEECP and thus contribute to
a more informed and substantive parliamen-
tary cooperation in the region. The very well
elaborated research gives a sound empirical
basis for further debate and — hopefully — ever
more transparent and open parliaments in
South-East Europe.

Sofia, December 2012

Regine Schubert
Director

Friedrich-Ebert-Stiftung
Office Bulgaria
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OPEN PARLIAMENTS BULLETIN 2012
Albania Country Report

Gjergji Vurmo

1. Introduction

Albania is a parliamentary democracy with
a unicameral Assembly vested with legisla-
tive authority by the Constitution. The right
to take a legislative initiative rests with the
Council of Ministers, every Member of Par-
liament, as well as on petition when signed
by 20,000 registered voters. The place of
the Parliament in Albania’s political regime is
defined by the Constitution, which was ad-
opted in a referendum (1998) and has since
been amended twice by Parliament - in Janu-
ary 2007 and April 2008. The Assembly’s or-
ganisation and functioning are governed by
the Rules of Procedure adopted by the ma-
jority of its members. The 140-seat Parlia-
ment is elected by direct, universal suffrage
in regular parliamentary elections held every
four years. The constitutional amendments of
April 2008 changed the electoral system from
mix to a regional proportional one which was
first “tested” in the June 2009 General Elec-
tions. These amendments, swiftly agreed by
the Democratic and Socialist parties with no
broader political and public consultations,
were aimed at a more stable political system
and simplified electoral machinery. However,
the subsequent two-year political impasse
(2009 — 2011) proved quite the opposite. Fur-
thermore, the new electoral system made it
impossible for a significant number of small
parties and their candidates to enter Parlia-
ment. Another serious consequence of the
new electoral system is the increasing gap be-
tween MPs and constituencies, not only due
to the system as such (party candidates lists do
not allow for a clear bound between MPs and

constituency in a given region) but also due to
the fact that party lists for candidates MPs are
under the full control of the parties’ leaders.
Accordingly, the amendments dramatically
changed the former (under mix majoritarian
system) practice of MPs’ communication with
their constituencies, as the “weight” has now
shifted from the electorate towards the “of-
fice of the party leader”.

Following two years of pressure from the
European Union (EU), a parliamentary commit-
tee has been mandated by the Albanian Par-
liament to improve the electoral code in line
with OSCE ODIHR recommendations (2009).
Nevertheless, the main two political parties
from the ruling coalition (Democratic Party —
DP) and opposition block (Socialist Party — SP)
do not seem supportive of an electoral system
that allows more space for smaller parties. In
addition to the electoral reform, Albania is
struggling to act on another priority pointed
out by the European Commission’s (EC) Opin-
ion on the country’s EU membership applica-
tion (2010), namely the parliamentary reform
aiming “to ensure the proper functioning of
Parliament on the basis of a constructive and
sustained political dialogue among all politi-
cal parties”. However, by June 2012 the main
two political parties in Parliament have failed
to reach an agreement and approve reform
steps on electoral and parliamentary reform.

Despite certain improvements noted in
recent years in view of enhancing the trans-
parency of Parliament, various civil society
groups have raised serious concerns regard-
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ing the overseeing role of the legislative body
and its weakening position vis-a-vis an in-
creasingly strong Executive; public access to
plenary sessions and standing committees’
hearings along with the lack of consultations
with civic and other interest groups. Further-
more, cases of disrespect for Rules of Pro-
cedures in force and a lack of transparency
in Parliament’s budget spending have often
been highlighted in the media and reports of
civil society groups. The above-presented and
other challenges and concerns elaborated in
subsequent sections cast serious doubts over

the independence, accountability and open-
ness of the Albanian legislative.

2. Legislative Framework

The Albanian Parliament is not among the
most trusted nor most transparent institu-
tions in the eyes of the general public. Various
surveys in fact confirm the opposite. Namely
the 2010 “Corruption in Albania: Perception
& Experience” Report (IDRA) shows that the
Parliament takes fourth place among the top
five least trusted institutions. See figure be-
low (Source: IDRA Report, pp 13).

Fig. 10 Trust in Institutions
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The same report reveals that, in terms of
transparency, the Albanian Parliament has
improved its image from the second (out of
nine) least transparent institution in 20092

! Report available at http:/albania.usaid.gov/spaw2/uploads/
files/Corruption%20in%20Albania%202010%20-%20Sum-
mary%200f%20Findings.pdf. Accessed May 2012.

2 “"Corruption in Albania: Perception & Experience” 2009
Report available at http://www.idra-al.org/cs2009/Corrup-
tion%20in%20Albania%202009%20-%20Summary %20
0f%20Findings.pdf. Accessed May 2012.

to the fourth least transparent one a year
later. Another civic monitoring instrument,
CIMAP — Comparative Indicator based Mon-
itoring of Anticorruption Progress (2011)3

3 The CIMAP initiative (Comparative Indicator-based Monitor-
ing of Anti-Corruption Progress) is designed by Transparency
International to monitor the progress of accession and poten-
tial accession governments on governance and anti-corruption
related issues in the judiciary, legislature and public administra-
tion. The full report “EU Anti-Corruption Requirements: Mea-
suring progress in Albania” (2011) is available at http://tia.al/
docs/EU-report-eng.pdf. Accessed June 2012.
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— suggests that the practical enforcement
of transparency-related rules for the Parlia-
ment appears to be also problematic (scor-
ing only a moderate level of 3.3 according
to CIMAP).*

Particularly in the past two years, the
above-mentioned and other civil society re-
ports have increased pressure on key politi-
cal actors to improve transparency and ac-
countability of institutions. These calls have
also been echoed by the European Com-
mission’s progress reports on Albania (2010
and 2011), while the EC's opinion on the
country’s EU membership application (2010)
points to Parliamentary Reform as one of the
12 key priorities conditioning further prog-
ress towards membership. However, in the
past two years no major reforms or substan-
tial improvements have taken place in rela-
tion to the legal framework for an open,
accountable and transparent Parliament. Ac-
cordingly, as the parliamentary reform’s com-
mittee is yet to deliver before the upcoming
EC Progress its report on Albania (October
2012), the legislative framework on this mat-
ter remains almost identical to the pre-2010
situation. Generally, the same is also report-
ed in relation to the practice of implementa-
tion of the legal framework.

The following subsections elaborate in
detail the legal foundations, primary and sec-
ondary legislation in force regulating trans-
parency and accountability of parliamentary
dealings, and further develop a critical analy-
sis of the legal framework in view of its im-
provement and smooth implementation.

4Under CIMAP methodology “transparency” is one of the three
indicators for the “Governance” dimension of the Parliament.
Transparency is defined as “the easiness with which people are
able to obtain information and access to it” (concrete examples
in this sense include frequent publications on the activity of the
institution, physical access to institutions as well as measures
relating to the declaration of assets).

2.1 Albanian Constitution and SIGNED
International Treaties

The Albanian constitution lays out the legal
foundations that guarantee transparency and
openness of Parliamentary dealings and the
right of citizens to have informed and guar-
anteed access to this information. According
to Article 79 “meetings of the Assembly are
open” and only “at the request of the Presi-
dent of the Republic, the Prime Minister or
one-fifth of the MPs, meetings of the Assem-
bly may be closed when a majority of all its
members have voted in favor of it". Further-
more, Article 23 of the Albanian Constitution
lays out constitutional guarantees for the citi-
zens to be informed:

“The right to information is guaranteed.
Everyone has the right, in compliance with
the law, to obtain information about the ac-
tivity of state bodies, and of persons who ex-
ercise state functions. Everyone is given the
possibility to attend meetings of collectively
elected bodies” .

The Albanian Constitution makes a direct
reference to the role of the Parliament’s ad-
ministration (Art. 76 reads that the Secretary
General is “the highest civil servant of the
Parliament”) which has an essential role in
facilitating citizens’ access to the work and
documents of this institution. Yet, despite
the importance that derives from such con-
stitutional reference, Albanian Parliament’s
administration and related hiring procedures
remain highly politicized, thus casting serious
doubts over its ability to act free of political
pressure and in the interest of the public.®

> Civil society has often raised this issue and urged political
parties to consider alternatives strengthening the role and ca-
pacities of the Parliament’s administration. In the spirit of the
Constitution, which makes no other reference to any other
state institution’s highest administrative position (Secretary
General), one of such alternatives suggested by civil society is
a special regulation that is adopted with a qualified majority by
the Parliament.
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In addition to the constitutional guaran-
tees, Albania has signed a number of Inter-
national and European Conventions that com-
plete the core foundations for open and trans-
parent institutions (Parliament included). Any
primary and secondary legal act regulating this
specific issue and accompanying procedure
must comply with both, Albanian constitution
and signed / adopted international treaties.
The Constitution of the Republic of Albania
guarantees supremacy of ratified international
acts by stating clearly that “ratified interna-
tional treaties take precedence over national
laws that are incompatible with them” (Article
122, paragraph 2). In this context, Albania is
a signatory party of three central international
and European documents, as follows:

% The Universal Declaration of Human
Rights — in which Article 19 stipulates
that “Everyone has the right to freedom of
opinion and expression, this right includes
freedom to hold opinions without interfer-
ence and to seek, receive and impart infor-
mation and ideas through any media and
regardless of frontiers”

s+ The International Covenant on Civil and
Political Rights —in which Article 19 reads:

“Everyone shall have the right to hold
opinions without interference.

Everyone shall have the right to freedom
of expression, this right shall include free-
dom to seek, receive and impart infor-
mation and ideas of all kinds, regardless
of frontiers, either orally, in writing or in
print, in the form of art, or through any
other media of his choice.

The exercise of the rights provided for in
paragraph 2 of this article carries with it
special duties and responsibilities. It may
therefore be subject to certain restrictions,
but these shall only be such as are pro-
vided by law and are necessary:

(a) For respect of the rights or reputa-
tions of others;

(b) For the protection of national secu-
rity or of public order (ordre public), or
of public health or morals.”

% European Convention on Human Rights
(ratified in 1996) in its article 10 states that:

“Everyone has the right to freedom of ex-
pression. This right shall include freedom
to hold opinions and to receive and impart
information and ideas without interference
by public authority and regardless of fron-
tiers. This Article shall not prevent States
from requiring the licensing of broadcast-
ing, television or cinema enterprises.”

The above referred legal foundations offer
a sound basis to upgrade different laws and
secondary legislation regulating transparency
and accountability of the Parliament not only
in view of addressing concerns related to the
implementation of the framework in force,
but also to expand standards that respond to
contemporary developments improving means
of information of and communication with in-
terest groups and broader constituencies. Ul-
timately, this will lead to more active constitu-
encies and to a legislative body that is more
sensitive to transparency and accountability
principles. It is quite symptomatic that in the
past two decades of “democracy in the mak-
ing” Albanian constituents have voted in refer-
enda initiated by political actors but never by
citizens themselves. Hence the practice of en-
suring compliance with transparency and ac-
countability principles has been limited to the
traditional “check & balance” instruments.®

6 In October 2011, the Constitutional Court of the Republic of
Albania ruled in favor of the request of the Albanian Parliament,
finding incompatible the MP’s mandate of one Member of Par-
liament from the opposition Socialist Party. The legal basis of the
Parliament’s request referred to Article 70, 3rd and 4th para-
graph of the Constitution, which prohibits MPs from conducting
profit-making activities and gaining profit from state capital. See
Decision of the Constitutional Court No. 44, date 07.10.2011.
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2.2 Parliamentary Standing Orders

Existing Parliamentary Standing Orders (As-
sembly’s Regulation) were adopted on De-
cember 16" 2004 (Decision No. 166) and
ever since, amended five times — Decision
No. 15 date 27.12.2005; Decision No. 193
date 07.07.2008; Decision No. 21 date
04.03.2010; Decision No. 41 date 24.06.2010
and the last amendment, Decision No. 88
date 24.02.2011. The last three amend-
ments (2010 — 2011) introduce and specify
details about rules related to issues such as
the composition of Assembly’s Bureau, MPs’
participation (as members and non-members)
in standing parliamentary committees, voting
at plenary sessions, procedure on Assembly’s
approval of candidates for various constitu-
tional institutions, MPs’ debate on issues that
are not included in a plenary session’s agenda,
and disciplinary measures against MPs.

Decision No. 88 date 25.02.2011 amend-
ing the Standing Orders introduces a novelty
in the fight against corruption by limiting or
removing MPs’ immunity when corruption
charges are pressed against them. In the past
two years, Parliament has approved all re-
quests coming from the General Prosecutor
in cases of corruption. Yet, it is essential to
note that so far none of the MPs and mem-
bers of Government has been sentenced by
the Supreme Court.

Article 105 of the Regulation reads that
transparency of parliamentary work is realized
through various means and included public
participation in the legislative process, written
and electronic media broadcasting, publica-
tion of the Assembly’s documents, web-site
and internal audiovisual network of the Par-
liament. While the Assembly’s Regulation, as
a rule, provides for the media and the public
to attend plenary sessions and standing com-
mittees’ meetings, various civil society orga-

nizations have denounced practices of the
Parliament’s administration deviating from
these rules. Namely, in September 2011 the
Institute for Democracy and Mediation (IDM)
presented concerns of its monitoring experts
regarding access to public hearings of the
National Security Parliamentary Committee.’
MJAFT! Movement — a watchdog civil society
group — reported in 2011 that the Parliament
denied access to its activists who are involved
in a Parliamentary monitoring initiative. In
April 2012 Mijaft! Movement registered legal
charges against the Legislative body for refus-
ing to provide information in accordance with
the Law on the right to Information.®

In general, the practical implementation
of the Assembly’s Regulation appears rather
problematic and so has been the enforce-
ment of its Article 35 — on Publicity of Stand-
ing Committee’s meetings. The Parliamentary
Monitoring Initiative “Une Votoj!" (English:
“| Vote”) has often reported parliamentary
practices conflicting with the Regulation.® The
regulation does not lay down detailed rules
and clear procedure on how citizens can actu-
ally access parliamentary work — plenary ses-
sions or committees’ hearings.

Parliament’s administrative rules mandate
that permission is issued to any citizen that
has filed a request at least an hour before the
plenary session begins. However, the agenda
of the standing committees’ meetings is not
regularly and promptly updated on the Par-
liament's website (or any other place that is

7 See IDM Monitoring Brief No. 1/2011 “On the work of the
Parliamentary Committee on National Security” available at
http://idmalbania.org/sites/default/files/publications/KPS %20
EN.pdf. Accessed May 2012.

8 USAID CSO Sustainability Index 2011 for Albania reports po-
litical pressure against Mjaft! Movement. Namely, this organi-
zation was fined on unclear grounds by tax authorities. More
information is available in Albania Section Report at
http://transition.usaid.gov/locations/europe_eurasia/dem_gov/
ngoindex/. Accessed July 2012.

9 Reports available at http://www.unevotoj.org/zgjedhjet09/
subindex.php?fage=pagecontent/show_all_raportet. Accessed
July 2012.
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easily accessible by citizens), thus making it
difficult for civic organizations or other inter-
est groups to plan and file a request to access
these meetings on time.

The adoption of a detailed administrative
act regulating this procedure is therefore es-
sential. Furthermore, civil society organiza-
tions engaged in parliamentary monitoring
initiatives (e.g. IDM, MJAFT Movement, Al-
banian Helsinki Committee, etc.) have urged
Parliament to leave the practice of daily per-
missions for access to plenary sessions and to
committees’ meetings by issuing periodic (6
months to a year) permissions for civic groups.

Some positive developments are to be
noted in 2011 in relation to openness and
transparency of the Assembly. Namely, an Or-
der (No. 3/2011) of January 18, 2011 of the
Speaker of Parliament dictates the full tran-
scription of meetings of the committees, even
though the Regulation requires a summarized
report of the minutes. The transcripts of the
meetings of the Committees are published
immediately upon consent and approval of
the Committee. Further, in an attempt to en-
hance consultation processes with civil society
and interest groups, in 2011 an administra-
tive act of the Assembly’s General Secretary
initiated efforts to establish a database for
civil society actors who may be invited by the
parliamentary standing committees for the re-
view of draft laws.

While the above measures are a welcome
development, further improvements must fo-
cus more substantially on concrete steps that
lead to sustained and tangible impact in rela-
tion to transparency and openness of the Par-
liament. Eventual improvements in this con-
text must go beyond limits of addressing “in-
formation-related shortcomings” and move
instead towards a cornerstone for “commu-
nication with"” broader constituencies.

2.3 Right to Information
and Media Legislation

The LAW ON THE RIGHT OF INFORMATION Was ad-
opted on June 30" 1999 (Law No. 8503) and
has not been amended ever since. The law
sets out the rules and procedures for public
access to official documents, which represents
a significant limitation to the concept of “in-
formation”. After more than a decade of this
law’s implementation the need to embark on a
redefinition of this act has become a necessity
in order to respond to the changing legal and
developmental reality in the country, contem-
porary trends of information society and open
governance and lastly, to address shortcom-
ings as evidenced in the past decade or so.

Various civil society groups have reported
a variety of problems and concerns over the
implementation of this act. According to a
monitoring exercise by the Albanian Media
Institute, published in February 2012, in 39%
of cases there was no response provided by
the public institutions monitored. In the 61%
of cases of returned answers, only 35% of
them contained complete information, 12%
of them contained only partial information,
39% were negative answers and in 14% of
cases the answer was to either divert the re-
guest to another institution or give references
to a piece of legislation, web site or other
documents.'® The Center for Public Informa-
tion Issues (CPII) 2010 monitoring reveals that
259 Council of Ministers Decisions (24% of
the total approved in 2010) have not been
published in the Official Journal.”

Accordingly, in a second attempt to ad-
just this law so as to better respond to the
context and foreseeable dynamics in the
country, earlier in 2012 Albanian civil soci-

1© Monitoring the Access to Public Institutions, Albanian Media
Institute, Tirana 2012, pp. 19-22.

" See http://www.infocip.org/raporti_web2010.pdf. Accessed
June 2010.
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ety actors requested the adoption of a new
law. Some of the changes that the new bill
should reflect include:

a) Clear definition of the right of informa-
tion in accordance with the Constitution,
which will avoid artificial limitations as
imposed by the ill-defined term — official
documents;

b) Expansion of the law’s subjects by includ-
ing not only state institutions but also le-
gal actors that are funded by public funds
(e.g. various companies that provide ser-
vices to state agencies);

¢) Allowing up to 10 working days instead
of currently 40 for institutions to respond
to requests of information

d) Defining clear and exhaustive criteria on
which basis a legal subject can refuse to
disclose information.

Mepbia — often referred to as the fourth
branch of power — is certainly a sensitive and
essential sphere in all modern democracies
and therefore the legal and broader socio-eco-
nomic and political environment conditioning
its role in the public interest needs to be care-
fully approached by decision makers. The lat-
est (2011) EC Progress report on Albania con-
cludes that “progress on improving the legal
framework on the media in Albania remains
limited” and that “key legislation fostering
media freedom has not been adopted and
editorial independence continues to be ham-
pered by political and business interests”."
In the past two years no significant improve-
ments have been noted in relation to media
laws, which still fail to meet some of the main
EU standards on media regulation. Accord-
ingly, the conclusion of the detailed EC assess-

12 See Albanian 2011 Progress Report SEC(2011) 1205 final,
available online at EC webpage: http://ec.europa.eu/enlarge-
ment/pdf/key_documents/2011/package/al_rapport_2011_
en.pdf. Accessed May 2012.

ment (Albania Progress Report 2010) appears
to be still relevant even two years later.'

2.4 Anti-Corruption Legislation

Overall, the anticorruption legal framework
relevant for the Parliament and parliamentary
work remains the same with only minor im-
provements in 2012. The High Inspectorate of
the Declaration and Audit of Assets (HIDAA)
is the responsible state authority acting on the
following basic laws:

e Law No. 9049 “On the Declaration and
Audit of Assets, Financial Obligations of
the Elected and certain Public Officials”
(published in the Official Gazette No. 31,
May 2003); Amended with law No. 9367
dated 7 April 2005 (published in the Of-
ficial Journal No. 31 dated 11 May 2005),
with law No. 9475 dated 9 February 2006
(published in the Official Journal No. 19
dated 9 March 2006) and with law No.
9529 dated 11 May 2006 (published in the
Official Journal No. 56 dated 8 June 2006)

e Law No. 9367 “On the Prevention of Con-
flict of Interest in the Exercise of Public
Functions” (published in the Official Ga-
zette No. 31, May 2005); amended with
law No. 9475 dated 9 February 2006 pub-
lished in the Official Journal No. 19 dated
9 March 2006) and with law No. 9529
dated 11 May 2006 (Published in the Of-
ficial Journal No. 56 dated 8 June 2006)

Earlier in 2012, Parliament adopted some
amendments (Law No. 66/2012) to Law No.
9917, date 19.05.2008 “On the prevention
of money laundering and financing of terror-
ism” (amended), which allow HIDAA to ex-

13 “The overall climate for the media needs to be improved
by adopting the draft law on audiovisual media services, de-
criminalising libel and defamation, adopting the digitalisation
strategy and increasing transparency of media ownership” [EC
Analytical Report SEC(2010) 1335 page 67].
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pand their investigation to a broader list of
politicians’ relatives. However this is consid-
ered a modest improvement not least due to
the fact that the High Inspectorate is faced
also with limited budget as compared to the
needs of their investigations.

In addition to the often-repeated calls for
improving the legal framework - including
the removal of MPs’ immunity — inter-institu-
tional cooperation, involving particularly the
General Prosecutor, represents another issue
of concern. The two institutions have been
often involved in reciprocal “finger-pointing”
on specific cases brought by the Inspectorate
and dismissed by the Prosecution.

The High Inspectorate of the Declaration
and Audit of Assets has yet to prove a sol-
id track record of achievements particularly
in relation to the control of assets at higher
political levels (MPs included). The Supreme
Court of the Republic of Albania dismissed
the case brought by the General Prosecutor
against the former deputy PM and leader of
the Socialist Movement for Integration (SMI)
llir Meta in January 2012."* Meanwhile, an-
other case of corruption charges involving an-
other Member of Parliament (Dritan Prifti) is
still under trial at this Court.

2.5 Political Party Financing Legislation

Political party financing is regulated with the
Electoral Code of Albania (Law No. 10019,
date 29.12.2008) and Law No. 8580, date
17.2.2000 “On political parties” as amended.
The Electoral Code regulates the financing of
the electoral campaign of political parties and
other “competing subjects” (e.g. individual
independent candidates), by establishing the
rules of financing from state and private funds,
and by regulating the role of the Central Elec-

4 Decision of the Supreme Court of the Republic of Albania
date 16 January 2012.

tion Committee (CEC) also in relation to man-
agement and oversight.’™ On the other hand,
Law No. 8580 on Political Parties, refers to the
financial and other material means of political
parties, by setting the rules regarding the fi-
nancial and other material sources that facili-
tate the functioning of various political parties.

Until February 2011, these laws involved
different state bodies in charge of the financial
auditing. Namely, the Electoral Code entrusted
the financial auditing of political parties’ elec-
toral campaigns to licensed auditors selected
by CEC, while the Law on political parties rec-
ognized the authority of the Supreme State Au-
dit. This authority (financial auditing) was uni-
fied with the amendments to the Law on Politi-
cal Parties (Law No. 10374 Date 10.02.2011)
by empowering the Central Elections Commit-
tee to administer the financial auditing proce-
dure through licensed auditors. In both cases,
the subject to auditing procedures involves not
only public funds, but also private ones.

The current model of political parties’ fi-
nancial supervision, despite the improvements
in terms of transparency of auditing reports,'®
is still considered inefficient. The last OSCE/
ODIHR Election Observation report (2011)
suggests that “CEC should be given sufficient
resources and staff to carry out its responsi-
bilities to oversee implementation of the rules
on campaign and party financing.”'” Further
efforts are essential in order to improve trans-
parency and overseeing. One such measure
was suggested in the OSCE/ODIHR Election
Observation Mission Final Report three years
ago (Parliamentary Elections 2009): “Con-

1> These issues are regulated under this Law’s Part VII, Financing
of elections and electoral campaign (Art. 86 - 92).

e Auditing reports of political subjects competing in the May
8th 2011 local elections are available at CEC website. See
http://Awww.cec.org.al/index.php?option=com_content&view=
article&id=304:raportet-audit&catid=126&Itemid=313&lang=
en. Accessed, June 2012.

17 See OSCE/ODIHR Election Observation Mission Final Report
on Local Government Elections in Albania 2011 available on-
line at http:/Avww.osce.org/odihr/81649. Accessed July 2012.



Open Parliaments Bulletin 2012 — Albania Country Report

FRIEDRICH
EBERT
STIFTUNG

15

sideration could be given to amending pro-
visions in the Electoral Code related to cam-
paign financing, to provide for declarations
of political parties’ income and expenditure
during the campaign itself and to specify cri-
teria under which the CEC can itself carry out
verifications of the financial reports of elector-
al subjects.”'® The importance of this action
was more strongly reiterated in a recent joint
Venice Commission and OSCE/ODIHR report:
“The Venice Commission and OSCE/ODIHR
recommend including in the Code provisions
obliging electoral contestants to publish (for
example, on their website or through the
CEQ) their expenses weekly in the campaign
period. This would lead to public and media
control over the expenditures.” "

The media and various civil society groups’
reports argue that political parties are not
transparent as regards their financial resourc-
es, particularly in relation to the costs and re-
sources of their electoral campaigns. A civil
society report monitoring the financial costs
of the electoral campaigns of five main politi-
cal parties during the 2009 General elections
reveals significant concerns. Civil society ac-
tors have urged for a special law regulating
the finances of political parties, their transpar-
ency and overseeing them.?® Calls for more
transparent electoral campaigns have been
addressed by civic watchdog groups also in
the last 2011 local elections and further, in the
context of electoral reform, but given progress
so far, it seems that the general public will still
rely on fragmented information revealed by

'8 See OSCE/ODIHR Election Observation Mission Final Report on
Parliamentary Elections in Albania 2009 available online at http:/
www.osce.org/odihr/elections/albania/38598. Accessed July 2012.
19 See page 15 of Joint Opinion No. 641/ 2011 [CDL(2011)093]
of Venice Commission and OSCE / ODIHR — Strasbourg, 28 No-
vember 2011, available at http:/Avww.venice.coe.int/docs/2011/
CDL(2011)093-e.pdf. Accessed July 2012.

20 This monitoring report has been prepared by “Free Thinking
Forum” and IDRA with the support of National Endowment for
Democracy and OSFA. See “Civil society initiates a new law on
political parties financing”. Activity report available at http:/
www.soros.al/Shogeria_civile_financimin_partive_politike.htm.
Accessed July 2012.

the media and civil society. A US “open data”
initiative recently revealed quite indicative evi-
dence (unknown for the Albanian public) re-
garding Albanian political parties’ expenses.
Namely “Foreign Lobbying Influence Tracker”
reports that during the period 2009 — 2010
three main Albanian political parties spent ap-
proximately US$357,000 on US lobbyist pay-
ments, which is almost half of what the Gov-
ernment of Albania has paid to US lobbyists
(US$825.000) during the same period.?'

Despite these concerns and calls from civil
society actors repeatedly urging for further
improvements in this regard, the undergoing
Electoral Reform (amending Law No. 10019,
date 29.12.2008) seems that will not bring
significant results and political party finances
are likely to remain only partially transparent.

3. Changes in Parliamentary Practice

The need to ensure “proper functioning” of
Parliament has been pointed out by the Euro-
pean Commission as one of the twelve priori-
ties for Albania conditioning further progress
in relation to the country’s EU bid. Well before
the EC’s clearly and directly expressed concern
(2010) regarding the country’s supposedly
most important institution, Albanian civil so-
ciety actors urged political actors to radically
change their attitude and to give to Parlia-
ment the position it deserves according to the
spirit of the Constitution and democratic prin-
ciples. In the past two decades of transition,
the Albanian Parliament has been dominated
by the Executive and has almost never proved
to materialize Constitution’s Article 1/1 declar-
ing Albania a parliamentary democracy.

21 “Foreign Lobbying Influence Tracker” is a joint project of
ProPublica and the Sunlight Foundation (USA) which digitizes in-
formation that representatives of foreign governments, political
parties and government-controlled entities must disclose to the
U.S. Justice Department when they seek to influence U.S. policy.
The information referred to in this report is available at http:/
foreignlobbying.org/country/Albania/. Accessed July 2012.
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As a result of almost five years of con-
tinuous pressure by various civil society actors
and the media, the country’s Assembly has
in recent years embarked upon a set of ac-
tions responding to civic calls for openness,
although still at a snail’s pace. The EC’s rec-
ommendation in 2010, and pressure that has
followed accordingly, has certainly played a
role as well. Parliamentary political parties es-
tablished a Parliamentary reform Committee
in late 2011, which was aimed at ensuring,
among other things, also greater openness
and transparency of parliamentary dealings.?

A number of periodic monitoring initia-
tives conducted by various Albanian think
tanks and civic organizations — MJAFT! Move-
ment, Institute for Democracy and Mediation,
Center for Parliamentary Studies, etc. — have
brought greater sensitivity among key stake-
holders on issues such as access to informa-
tion, transparency and openness of parlia-
mentary work. Certain positive steps were
noted in the past two years, such as the Par-
liament administration’s initiative to establish
a database of civil society and other interest
groups available for parliamentary standing
committees’ staff and members. This step —
which is still pending finalization —is expected
to improve the consultation process within
Parliament, the quality of legislation and
other important acts being adopted by the
Assembly, and contribute to informed parlia-
mentary debate. The publishing of minutes
of the standing committees’ public meetings
represents another positive development that
has improved transparency of Parliament and
access to information for civic groups, media
and the public at large.??

22 |n addition, the Albanian Assembly is being assisted in taking
further steps on these issues also by the expertise of a Twinning
Project of the Hungarian and French Parliaments.

2 Although the Rules of Procedure only require summaries of
committee sessions (Art. 39.), by order of the Speaker of Par-
liament no. 3/2011, the minutes are kept verbatim, and are
available to the public.

Nevertheless, significant challenges are yet
to be addressed particularly as regards the prac-
tical implementation of the right of every citi-
zen to participate in plenary sessions or stand-
ing committee’s meetings. A number of moni-
toring initiatives have recently reported serious
barriers by the Parliament’s administration.?*
Furthermore, experts at the Albanian Helsinki
Committee have urged the Albanian Parliament
to lay down detailed rules that prevent abuse by
this body’s administration and facilitate civil so-
ciety’s access to the Parliamentary sessions and
meetings. In addition, experts of the Center for
Parliamentary Studies and Open Society Foun-
dation Albania (OSFA) have emphasized the
need for regular update and publishing of the
agenda of Parliament’s plenary sessions and (es-
pecially) the agenda of parliamentary standing
committees. While this measure will only mark
a first step towards greater involvement and
improved process of information for interest
groups in the work of the Parliament, its impact
will be only partial if not coupled with the next
measure as proposed by these organizations.
Namely, the Parliament must publish the draft
laws and other acts under the parliamentary
procedure, in order to allow interested parties
to be informed on time and, if so desired, to
participate in the standing committee’s debate.

Addressing the above-presented and also
other concerns raised by civil society, the me-
dia and even MPs themselves® will not only
lead to the improvement of parliamentary
openness but also towards improved perfor-

24 See for Instance IDM Monitoring Brief no 1 /2011 “On the
work of the Parliamentary Committee on National Security”
available at http://idmalbania.org/sites/default/files/publications/
KPS%20EN.pdf. Accessed May 2012. Similar concerns are raised
also by other civic groups such as MJAFT Movement and the
Albanian Helsinki Committee.

2 For instance, speaking at IDM Panel Debate “Challenges to
Improve Parliamentary Review” (launching the findings of the
Annual Monitoring Report 2011), various MPs stated that “not
only interest groups, but often even MPs are informed only one
day in advance about the agenda of the National Security Par-
liamentary Committee meetings, which raises serious concerns
about the quality of parliamentary scrutiny”.
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mance of this important institution in carrying
out essential competences such as control and
supervision. Given the large number of legisla-
tive acts adopted annually by the Parliament,
the task of monitoring their implementation
and engaging in other supervisory initiatives is
particularly difficult. The use of other supervi-
sory instruments, such as written questions or
interpellations in the current legislature (2009
— 2013) has only recently improved, which is
due particularly to the two-year parliamentary
boycott by opposition parties.?

Various civil society monitoring initiatives
have reported that the quality of work of stand-
ing committees was seriously affected during
the two-year parliamentary boycott (2009 —
2011). Looking at the data on the work of an
important parliamentary standing committee
— that of European Integration (PCEl), an IDM
policy brief (2010) reported an average of 1.8
meetings a month (reviewing 1.1 draft legisla-
tion) of this committee, where the presence of
was limited to 69%, interest groups consulted
on one occasion and only one minister (of Jus-
tice) appearing at a PCEIl hearing.?” Two other
monitoring reports of the same Institute a year
later reveal that Parliament’s performance re-
garding these indicators remains more or less
at same level. Namely, “out of a total of 31
meetings (reviewing 27 draft laws) with an
average duration of 60 minutes per meeting,
nine meetings of PCEl have been held with-
out the attendance of opposition MPs (Febru-
ary —July 2011 period), where the attendance
of two MPs is rather problematic (absent in
roughly 40% of PCl meetings).?® The second

% The use of written questions by MPs is limited to an ap-
proximate average of 140 per year, which corresponds to an
average of one question per MP per year.

27 See IDM Policy Brief no 5/2010 “Three steps to improve par-
liamentary dealings on EU accession”, available at http://idmal-
bania.org/sites/default/files/publications/IDM%20Policy %20
brief%20no5_2010_CESA_ENG.pdf. Accessed May 2012.

2 See “IDM 2011 Monitoring report on the Activity of the
Parliamentary Committee of European Integration” at http:/
idmalbania.org/sites/default/files/publications/PCNS % 20Moni-
toring%202011%20FINAL_ENG_1.pdf. Accessed May 2012.

IDM monitoring report focusing on the 2011
performance of the Parliamentary Commit-
tee of National Security (PCNS) suggests that
“engagement of individual PCNS members in
discussions was limited during the first half of
the year. This situation changed considerably
during September — December 2011 at the
time the opposition returned to Parliament
and attended PCNS proceedings regularly.”?°
Analyzing the minutes of the meetings dur-
ing 2010 of two most active Standing Parlia-
mentary Committees — on legal affairs and on
economy and finance — it becomes clear that
Parliament has still a long way to go in terms
of public consultations with interest groups.*°

Financial transparency of the Parliament rep-
resents another serious issue that has not been
addressed and has followed for years a relative-
ly closed practice for the public and interested
stakeholders. While a number of non-state ac-
tors have attempted to engage more actively in
monitoring of financial / budget transparency
of state institutions (Parliament and line minis-
tries) the latter have often refused to disclose
information. Quite symptomatically, the “Moni-
toring of the process of adoption of the state
budget” report of the Open Society Foundation
for Albania (OSFA, 2012) underlines that “non-
state actors have on no occasion been involved
in any of the standing committees’ meetings
that have reviewed the state 2012 budget” .’

2 See "IDM 2011 Monitoring report on the Activity of the Par-
liamentary Committee on National Security” available at http://
idmalbania.org/sites/default/files/publications/PCNS %20Moni-
toring%202011%20FINAL_ENG_1.pdf. Accessed May 2012.
30 Namely, these two committees have held approximately
160 meetings, and no interest group was ever involved in the
discussions on over 100 draft laws reviewed in these meet-
ings. Civil society actors were involved in only two meetings
of the Standing committee on legal affairs. For additional de-
tails, see minutes of Parliamentary committee of economy and
finance available at http:/Awww.parlament.al/web/Procesver-
balet_10056_1.php and minutes of Parliamentary committee
on legal affairs, available at http://www.parlament.al/web/Pro-
cesverbalet_10044_1.php. Accessed June 2012.

31 See "Monitoring of the process of adoption of the state bud-
get” (OSFA 2012) available online at http:/Awww.soros.al/2010/
foto/uploads/File/FINAL%20ProjektBuxheti%202012%20-%20
Roli%20i%20Kuvendit%200SFA.pdf. Accessed July 2012.
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Hence, the Albanian Parliament’s transparency
has not gone further than “information regard-
ing MPs’ salaries or lack of resources for stand-
ing committees’ supervisory functions and out-
sourcing of expertise”.

4. Conclusions and Recommendations

The Parliament of Albania is still edging to-
wards the design and adoption of a com-
prehensive reform that will substantially and
irreversibly improve transparency, account-
ability and openness of this institution’s work
towards the electorate and the broader pub-
lic. Looking retrospectively at the various re-
forming attempts, current and past adjust-
ments of the legal framework and overall
performance with regard to these bench-
marks, it becomes clear that the “missing
value” and change is not due to circum-
stantial factors such as (lack of) expertise
and know-how. Rather, the straightforward
message that citizens, civil society, media and
other stakeholders were delivered after each
of such attempts is that, beyond any doubt,
it is a matter of political will that the main
political parties (socialists and democrats)
must demonstrate. The lack of such political
will has actually led to a quite controversial
truth — on one hand, Parliamentary work is
transparent enough to give the message that
it cannot fully assume its role and competen-
cies vis a vis the Executive, as recognized in
the constitution; and yet by the same lack
of political will, the Parliament is an institu-
tion where transparency, accountability and
openness are still “in the making”.

As the ruling democrats and opposition
socialist party launched in late 2011 a Parlia-
mentary reform that would “ensure the prop-
er functioning of Parliament” with quite high
expectations among the general public re-
garding the possibility of restoring a minimum
standard of Parliament’s accountability and its
supervisory role, six months later, progress is
hostage to the lack of consensus. Most signifi-
cantly, expectations have been reduced to the
minimum as shortsighted “political interests”
prevail over the EU accession agenda and sub-
stantive democracy-building reforms.

Acting on accountability and openness is
only one, and yet, the most vital set of reforms
which will transform Parliament’s profile and
performance into one that fully reflects the
constitutional concept of “parliamentary de-
mocracy”. The critical analysis elaborated in
the previous sections on the legal framework
and practice of parliamentary dealings in view
of transparency, public access, accountability
and ultimately in relation to improving the
performance of the Parliament’s core func-
tions and duties suggests additionally the
possible alternatives supported with concrete
evidence (generated by various civic and other
actors) and best practices that are compliant
with the Albanian legal and political context.

As the Albanian civil society actors are de-
cisively reluctant to “tick” the box of the EC’s
12 priorities for Albania as long as political ac-
tors continue to ignore substantial concerns
over Parliament’s openness and accountabil-
ity, it is high time for political actors to embark
on a meaningful consultation process driven
by a substantive democracy building vision,
rather than shortsighted political interests.
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Bosnia and Herzegovina:

‘Closed’ Politics in ‘Open’ Parliamentarism

Adis ARAPOVIC

Introduction: Powerless Parliamentarism

This work represents an analytical and critical
review of the condition and changes in legis-
lative and practical context of parliamentary
responsibility and transparency in Bosnia and
Herzegovina, in the period from the 2010
General Elections until mid-2012.

In a political-legal sense Bosnia and Her-
zegovina (B&H) is sui generis, unique in the
world. The current political system of B&H
has stemmed from the so called ‘Dayton
Peace Agreement’ (together with the Con-
stitution of B&H as its addendum), which
was signed in 1995, as a package of politi-
cal agreements of conflicting parties in B&H,
with the aim of stopping war, reconstruction
of constitutional order and consolidation of
parliamentary democracy.

Key features of the political-legal frame-
work in B&H are that it is an extremely com-
plex, decentralized, hybrid regime3? which
combines elements of a federalist and repub-
lican system of governance (with a key role
of the parliament), that it has asymmetrically
integrated both a consociative and liberal-
democratic mechanism of rule, that it is asym-
metric also at the lower level of governance
[besides the two entities from which B&H is
made up, one of them (Federation of B&H)
is made up of 10 cantons (as separate po-
litical-legal entities) and municipalities as lo-
cal self-governance, and the other (Republic

32 Nations in Transit, Fredom House Report,
http://www.freedomhouse.org/reports

Government never gives in without request.
Frederic Douglass (1849)

of Srpska) is only made up of municipalities,
without cantons]. State, entity and cantonal
level have their own legislative (parliamen-
tary), executive (governmental) and judicial
powers. Dominant features of the political
election system of B&H are sovereignty of
ethnic collectivities, ethnic parities and ethnic
proportionality, as its consociative attributes,
and sporadically represented elements of civ-
ic-liberal order.

Out of the four of Lijphart’s key elements
of consociational democracy, in B&H, to a
larger or smaller extent, are all present: large
coalition, proportionality, mutual veto and
segmented autonomy.

It is precisely the Parliamentary Assembly
of B&H (Parliament), as the highest legislative
body in the country, which demonstrates the
first three elements. The parliament is bicam-
eral and made up of two houses, the lower,
House of Representatives, which has 42 places
(28 reserved for representatives of one, and
14 from the other entity), and - higher, House
of People, which is made up of 15 places [5 re-
served for every ‘constitutive’ nation (Bosniak,
Serbs, and Croats) but not for representatives
of other nations, national minorities and neu-
ter (or non-aligned)]. All decisions must be
confirmed in both houses of Parliament.

Parliamentary (or jurisdiction) defined by
the Constitution, is to enact and interpret the
laws, approve the state budget, confirm ap-
pointments of the Council of Ministers (state
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quasi-Government), give conformity for ratifi-
cation of international agreements, etc. For-
mally, Parliament is the highest political body
in the country.

Decisions can be made only if concurrently
simple majority is ensured and so called ‘entity
third" in the House of Representatives (in which
parliamentarians are chosen directly in elections
according to the entity formula of distribution
of mandates), or third of votes from every en-
tity, which in the last few years has metasta-
sized into an entity-ethnic veto-instrument in
the House of Representatives, nominally civic
house of Parliament. Also, in the House of Peo-
ple, in which delegates are elected from entity
parliaments and represent primarily national/
ethnic groups (Bosnjak, Serbs, and Croats),
where 5 Bosnjak and 5 Croats are elected from
Federation of B&H, and 5 Serbs from Repub-
lic of Srpska, a simple overall majority as well
as a simple majority in each entity club has to
be ensured. An ethnic club, by majority of its
votes, can pronounce any decision as harmful
to the ‘vital national interest’ and, by this kind
of veto of higher rank, block every decision un-
til the ruling of the Constitutional Court, which
can overrule or legitimize it.

Even without the insight into the complex-
ity of the election system, which is based on
the segmented election units, with the aim of
guaranteeing proportionality and protection
from maijorization, it is obvious that broader
coalition is required for the effective function-
ing of the Parliament, which would ensure all
a necessary qualifying majority for decision
making. Besides this, intention towards eth-
nic proportionality is pronounced and double
ethnic veto is ensured, which, due to the
ethnic structure of the population in entities,
transforms entity veto in the House of Rep-
resentatives into uni-ethnic veto (mainly from
the Republic of Srpska), besides the ethnic
veto that exists in the House of People. Due

to this, only on the example of parliamentary
practice, three out of four Lijphart’s congre-
gate instruments are exhibited: large coali-
tion, proportionality and mutual veto, while
the remaining instrument — autonomy of seg-
ments, is most pronounced through a great
degree of decentralization, and pronounced
autonomy of the entities and the canton, and
to the disadvantage of the state power and
local self-governance.

The above-mentioned consociational in-
struments have determined a relatively low
level of real political power of the Parliament,
enabling a party-dominated model of gover-
nance with an ethnic ideological signature, in
which Parliament is the place of legitimization
of the previously made decisions in the parties
or between them. Instrumentalization of the
Parliament as a place of blocking of decisions
which are incompatible with the unilateral
interest of the ruling political parties (or less
often, as voting machinery for interests previ-
ously agreed upon at the inter-party level) has
resulted in extremely low effectiveness of the
Parliament. This is especially proven through
independent civic monitoring of the working
of the governments and parliaments carried
out by the Centers for Civic Initiatives (CCI)®,
which has for its outcome a negative percep-
tion of the public about the role and the pow-
er of the Parliament in overall political dis-
course. For example, during the year of 2011,
Parliament enacted only 12 laws, while con-
currently rejecting 15 laws.?* Dramatically low
effectiveness and, through this, low respon-
sibility of the Parliament, is a constant state
in the long term, due to which, Parliament is
branded in the public and media reporting as
well as through judgments of analysts much
more often as a cause of a problem, and not
as part of the solution in the context of po-

3 http://Awww.cci.ba
34 |bid: Annual Report on Parliament of B&H, 2077, pg. 5.
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litical responsibility and transparency. Laws
and decisions which are nevertheless made
in Parliament, are often a reflection of strong
pressure from the EU convergence process,
and the same have often not taken into ac-
count all the specifics of B&H, and often do
not have the support of user groups or mass
participation in their making.

The sole engagement of political elites by
generation of conflicts, insisting on national-
istic and similar meta-questions, the lack of
constructive dialog and cooperation between
position and opposition, as well as the inter-
ference of political parties in controlled chaos,
has for an aim the reduction of responsibility
of state bodies and also Parliament, while cer-
tain extremely important decisions are made
without insight by the public, in cases of com-
plementary interests of political elites. In this
way question of transparency of Parliament in
the sphere of legislative and regulative, spills
into the sphere of media manipulation and
spinning, with the aim of using abstract con-
flict and maximalist political interests to cover
for the absence of expected results, responsi-
bility and transparency.

In addition, the number of 42 members in
the House of Representatives is insufficient to
fulfill all of the tasks of the Parliament in the
domestic and international arenas, so that one
of the serious problems in the context of re-
sponsibility is real capacity, and through it, the
influence of Parliament on political dynamics.
Also, even though the ownership of the man-
date is entrusted to the elected parliamentar-
ian, and not to the political party which nomi-
nates him/her, absence of democracy and
strict party discipline do not leave much space
for independence in the work, voting or public
appearances of parliamentarians.

Finally, even though equally important,
the role of the ‘international community’,
formalized through the Office of High Repre-

sentative (OHR) is the biggest anomaly of the
political system of B&H. OHR has instruments
of legislative, executive and judicial powers,
which can overturn any decision of the do-
mestic governance, can replace any political
official, and on top of everything else has
sovereignty in interpreting the Constitution,
which places B&H in countries of embryonic
democracy or even political protectorates,
which directly degrades political responsibil-
ity of domestic legislative bodies, primarily of
the Parliament of B&H. Presence of OHR as
a quasi-institutionalized political subject, with
the existing capacity and jurisdiction which,
in (oran evident way,) minimizes state sover-
eignty, is directly opposed to expectations or
requests for political responsibility, transpar-
ency and openness of the Parliament.

Legislative Framework: Potemkin’s
Parliamentary Democracy

Phenomenology of political responsibility stems
partly from the very theory of the governance,
which is simultaneously understood as the basic
category of social theory, a central concept in so-
ciology of politics and one of the important, and
maybe even most important subjects of politi-
cal science. Generally, under the governance we
assume an asymmetric, socially mutual relation-
ship between giving of orders and obedience.

The concept of responsibility is most often
interpreted in two ways, as responsibility in
narrow terms (Accountability) and as respon-
sibility in broader terms, which assumes be-
havior in a rational, astute and morally justi-
fied way, in cases when the person is under
pressure or in a position to behave differ-
ently (Heywood, 2002:590). For example, a
government can call itself as ‘responsible’ if
it withstands the election pressures and risks
unpopularity, by carrying out politics which is
created in @ manner which responds to the
long term public interests. In the narrower
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sense, responsibility also means ‘being ac-
countable’ to some higher instance to which
an individual or institution is subordinated.
For example, a government is ‘responsible’ if
it asks questions of and criticizes parliament,
which has power to change it or replace it.
This meaning of responsibility contains an
important moral component, which assumes
that the government is willing to accept the
guilt for the outcomes of its acts.

Responsibility assumes that obligations,
(or jurisdiction )and functions of institutions
and bodies are defined so that their work can
be successfully overseen and assessed. This
is why responsibility can only function in the
framework of constitutionalism and respect-
ing of the rules (Heywood, 2002:725).

In democratic, constitutional, pluralistic
social orders, government and responsibil-
ity are inseparable concepts, where various
forms of responsibility are assumed: constitu-
tional and legislative, institutional and profes-
sional, political and individual. The legal-polit-
ical order of every state is based on loyalty to
the constitution and positive legal norms, so
that constitutional and legal responsibility are
hierarchically the greatest instance of respon-
sibility, which is expected from all members
of a state, without regard to their political or
social function. Institutional and professional
responsibility assumes loyalty to all acts and
hierarchy of organization in whose frame-
work one acts, and which at the same time
contains both constitutional and legal re-
sponsibility (unless an organization is formed
and/or acts illegally), as well as responsibility
towards an institution, its legal norms and
hierarchy of subordination. Finally, political
responsibility stems from political delega-
tion into positions of political representation
in parliaments, governments, state agencies
and companies. Political responsibility is a het-
erogeneous and complex combination of the

above-mentioned types of responsibility with
a pronounced characteristic of responsibility
to one’s own political party or electorate, and
the public, especially if the mandate is ob-
tained through direct elections.

In its well known formulation from Get-
tysburg, that democracy is ‘government of
the people, by the people, for the people’,
Abraham Lincoln gave a contemporary mean-
ing to democracy and political responsibility,
from his political position. Nominally, the ma-
jority of parliamentary democracies govern
themselves by this axiom, so that their con-
stitutions and laws integrate the norms which
will ensure and protect the governance in the
interest of the citizens.

The constitution of B&H only descriptively
and declaratively treats the role and ‘openness’
of the Parliament in a legal-political order. In the
last few years there have been no constitution-
al or legislative corrections, court judgments
or referendums which would have ensured a
higher level of transparency or openness of the
Parliament. Questions of access, openness and
transparency in the working of Parliament are
governed by the Standing Orders which also
have not gone through content corrections in
the recent past, even though for the last four
years discussions on the final format of the
Corrections and Additions to the Standing Or-
ders have been taking place.

The constitution of B&H, rigidly condomi-
nated from corrections by complicated pro-
cedures and political instability in the last 16
years have undergone only one amendment
and with the aim of ending international su-
pervision over one district-territory (which
does not belong to either of the entities) and
that is the city of Brcko. Even though the
judgment by the European Court for Human
Rights, in the case of ‘Sejdic & Finci vs. Bosnia
and Herzegovina’ in the year of 2009, estab-
lished that certain provisions of the constitu-
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tion (and indirectly of the election system) are
discriminatory and opposed to the European
Conventions on Protection of Human Rights,
even this court judgment ensured neither cos-
metic nor fundamental reforms of the consti-
tution of B&H.

Nevertheless, positive advancements have
been made in a few segments. First, all as-
semblies of parliamentary houses have been
opened to the public, so that all interested ad-
dresses, with accreditation can attend the ses-
sions. Accreditation for the media is simplified
so that media following of the work of Parlia-
mentis at an enviable level. Even though there
are no live TV airings of the sessions, the web
page of Parliament offers live-streaming of
sessions, and state television and radio have
special weekly programs on the work of the
Parliament. The web page of Parliament offers
the majority of relevant information includ-
ing all important information on the work of
Parliament, parliamentarians, the content of
a session, overall results of voting, transcripts
of the sessions, audio recordings, stenograph,
etc., while an update of the webpage is per-
formed daily and is of enviable quality. On the
other hand, the public does not have insight
into the individual voting of parliamentarians.
Also, in the last few years over 10,000 guests
have visited the Parliament building (mostly
students and pupils) through the program
of ‘Open Parliament’ and got introduced to
its basic functions, and more than half of the
guests have met and talked to members of
both houses of Parliament. Despite this, an
average citizen does not see Parliament as an
accessible place of realization or protection of
his/her own interests, but as an arena of fabri-
cated political competition of representatives
who are renegades of people.

Secondly, a few organizations of civic so-
ciety have been granted continuous presence
to all sessions of the Parliament with broad

monitoring of their work, results, effective-
ness, efficiency, openness and responsibility,
with periodic analysis and reporting on the
progress, which has mainly received posi-
tive comments by parliamentarians and the
broader support of the public and media.

Thirdly, access to information is mainly
protected by a relatively favorable Law on
Free Access to Information, even though its
application in the full capacity is sporadically
obtruded, less often from a political or cor-
ruptive source but more often due to bureau-
cratic reasons of under capacity, slow and of-
ten irresponsible administration. This Law was
innovated in 2011 with the aim of improving
existing procedures, and overcoming certain
deficiencies in existing provisions, which have
been identified in the process of current law
implementations, and which would enable its
consistent implementation.

Some other legal mechanisms, such as the
Law on Conflict of Interest, represent a relative-
ly positive legislative instrument for increasing
of the level of responsibility and transparency
of Parliament, even though Central Election
Commission (CEC), as direct supervisor, does
not check the so-called ‘personal cards’ of the
parliamentarians but only acts upon receipt of
notifications with justified suspicion of con-
flict of interest. There exists an unproportional
number of argumented media publications or
findings of NGOs on cases of conflict of in-
terest, in contrast to sanctions given out by
authorized bodies, which points to the lack of
capacity of the CEC for consistent Law imple-
mentation, and yet again of absence of the
political responsibility, even in certain situa-
tions when conflict of interest has obviously
been realized. This Law has also undergone
smaller changes in the beginning of 2012 in
the aspect of liberalization of participation in
company ownership for candidates and elect-
ed members of the Parliament. By mid-2012
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two additional suggestions (by two different
proposers) of changes and additions to the
Law on conflict of interest have started parlia-
mentary procedure, and have been evaluated
negatively and been seen to be in the interest
of political elites. Around these propositions
serious public debate has ensued.

Generally, the fight against corruption is
one of the biggest challenges of Bosnian so-
ciety and tasks of political establishment. For
a period of a few years B&H has not recorded
any positive advancement in international
ratings on the fight against corruption. Be-
sides the adoption of a Strategy on the Fight
Against Corruption in 2009, and the forming
of an anti-corruption Agency (which still does
not work in its full capacity), there have been
no credible advancements in anti-corruption
action, either in a legislative or in a practical
sense. In Parliament, in the last few years, on
a few occasions, there was not enough po-
litical will for the adoption of Laws on the
Dis-appropriation of lllegally Obtained Assets,
primarily due to question of (or jurisdiction)
of state agencies in this area. However, en-
tities have made advancements in the adop-
tion of (or entity level) laws in this area. In this
context, it is not rare that members of the
Parliament are brought into connection with
certain affairs of corruption, even though this
is less often than individuals from executive
branches of the government.

Financing of political parties is governed by
a special law, and its users in Parliament are
party clubs, or individual members of parlia-
ment, while the general principle is to propor-
tionally finance only those parties/coalitions/
independent candidates which have their rep-
resentatives in bodies with legislative powers
across state and municipal levels. By mid-2012

3 Corruption Perceptions Index 2011, Transparency International:
http://www.transparency.org/whatwedo/pub/corruption_percep-
tions_index_2011,

Parliament had refused changes and additions
to the Law on Financing of Political Parties,
suggested by the ad-hoc parliamentary com-
mittee for reform of election legislation, as
there was no support from smaller parties from
the ruling coalition, but the atmosphere in the
public toward these suggestions was negative,
as these reforms were in the interest of political
elites, and not a move towards more transpar-
ent, rational or responsible system.

In principle, CEC is the main supervisor of
the actions of political parties, including their
financial management. However, sanctions
meant for cases of law breaking which deal
with financial actions of parties are very weak
and rarely imposed, which encourages unlaw-
ful acting and harms the credibility of the legal
order and election system. The existing model
of budget financing of political parties, with
the clear intention of reduction of corruptive
financing of political parties, (or in an environ-
ment) of endemic political responsibility and
pronounced corruption, has not given the ex-
pected results. Despite significant budget (or
grants), disproportional budget capacities and
economic power of the country (around 0.5%
of the budget at all levels, or 15 million EUR
per year) cases of illegal actions of political
parties are not rare, such as donations from
abroad above the allowed limit, misuse of pub-
lic companies and budget funds for financing
of party activities and grounded suspicions of
the existence of so called "black funds’ of rul-
ing parties which are filled through malversa-
tions in budget allocations, public companies,
public purchases, etc. For example, in the year
20009, at the level of municipalities there were
transfers to political parties 232% larger than
the amount planned by the budget.?® Espe-
cially worrying, in the context of the amounts
which parties have at their disposal during the

* http://ti-bih.org/4137/koliko-kostaju-politicke-partije , Transpar-
ency international.
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year, is that audit of financing of political par-
ties does not include their expenditure side,
so that the public does not have an insight
into the spending of public money entrusted
to political parties.

Political influences on CEC are pro-
nounced, and in the last two years opened
politization of appointments into membership
of this crown election body has been demon-
strated. Bearing in mind that these appoint-
ments are made by the highest legislative or-
gan - the Parliament of B&H, and after politi-
zation and party monopolizing has overtaken
almost all sectors, from public companies,
healthcare, education, media, etc., attempts
at political control over CEC are the peak of
party dominated manner of the leading politi-
cal parties in B&H. Political control over CEC
would mean suspension of independence
of the highest election body, as politicized
CEC means less control over political parties,
through which the manner of election of CEC
members, its budget, (or jurisdiction) and ca-
pacities become one of the crucial questions
in the process of democratic consolidation.

The Election Law of B&H is one of the
key legislative mechanisms which gives even
a bare framework for political responsibility
and transparencies of elected and appointed
officials. Analysis which was conducted at
the beginning of 2012 found that the elec-
tion system of B&H, and primarily the Elec-
tion Law of B&H, contains over 100 funda-
mental, conceptual or smaller technical and
operational anomalies.3” Some of these fun-
damental anomalies are their discriminatory
provisions favoring majority ethnic groups so
called ‘constitutive nations’ and to the det-
riment of human and political rights of na-
tional minorities and neutral citizens. In other
words, political rights are reduced to ethnic

37 Arapovi¢, A. (2012): Izborni sistem BiH: kriticka analiza
i kompilacija izbornog zakonodavstva, CCl, Tuzla.

rights. According to existing solutions, it is
not citizens that vote in elections, but nations,
and those chosen in elections are not citizens
but members of national congregations or
representatives of the territory, often ethni-
cally predisposed. Such a conceptual matrix,
conserves the condition of war divisions, con-
stitutes geographic-ethnic paradigms, stimu-
lates apartheid and regresses the democratic
consolidation of state and society.

In spite of the imperative of the decision
of the European Court for Human Rights in
the case of 'Sejdic & Finci vs. Bosnia and Her-
zegovina' which indirectly treats the Election
law, and in spite of an array of serious political
crises generated by loopholes in election legis-
lation, since the last parliamentary election in
2010, necessary interventions in Election Law
have not taken place, nor have any steps for-
ward been made towards more transparent
and responsible politics or parliamentarism.
After more than half a year since the forming
of two ad-hoc parliamentary commissions,
one for the implementation of the court rul-
ing in the case of "Sejdic & Finci’ and the oth-
er one for reform of election legislation, the
same has neither harmonized nor suggested
to the Parliament acceptable corrections to
election legislation. Because of this, the Elec-
tion Law of B&H has stayed in the position of
a catalyst of political tensions and the main-
taining of a discriminatory status quo.

Finally, the role of public Radio and TV
broadcasters is a very sensitive political ques-
tion in B&H. The country has one state and
two entity public broadcasters, whose su-
pervisors are precisely state and entity Parlia-
ments, respectively. In the last two years there
have been no corrections of legislation which
treat the role of media in the context of trans-
parency and responsibility of Parliament. Even
though direct airing of plenary sessions of
both houses of the Parliament was ordered 5
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years ago by a parliamentary decision, it has
not materialized, due to various reasons, so
that the Parliament of B&H is the only one
in the region, whose plenary sessions are not
aired directly through the public TV service.
Political influence on public media is very pro-
nounced, and appointments of the board of
directors in parliaments indirectly influence
the appointments of management, program
directors, and editorial politics. In the last few
years, there has been an increase of political
influence or even control of public broadcast-
ers, by political parties or the ruling regime,
especially at entity level, which has been diag-
nosed and negatively connoted in the Prog-
ress Reports of the European Commission for
B&H in the years 2010 and 2011.%®8

In conclusion, B&H in a normative sense
on the whole does not lag behind the coun-
tries of the region and in certain segments
relevant laws are completely harmonized with
the highest norms of the EU. The role, juris-
diction and responsibility of the Parliament
of B&H is primarily defined by the Constitu-
tion, election legislation and parliamentary
Standing Orders, where, even though cer-
tain anomalies, loopholes and deficiencies
exist, there is sufficient room for search and
demonstration of political responsibility and
transparency. However, in practice, axioms
of political responsibility and transparency
are subjected to obstructions and attacks by
political elites in their everyday practices. Cer-
tain specific instruments of political openness,
transparency and responsibility, such as public
discussions, offices for public access, continu-
ous field work in the election base, internet
tools of communication with citizens, etc., are
neglected in a significant manner. Public hear-
ings are often conducted for formal reasons,
without broad citizen participation, and re-

3 http://europa.ba/Default.aspx?id=13&lang=BS, European Union
Delegation in B&H.

sponsibility sessions or public meetings in the
Parliament are a true rarity. Parliament is pas-
sivized to a great extent, so that for days there
are no sessions of houses or commissions,
and one can find only a few parliamentarians
in their offices. The control and legislative role
of the Parliament is in reality formalized, as all
decisions which have prior agreement at in-
ter-party level pass in express fashion through
Parliament without meaningful debate, dis-
pute or conflicting of arguments, while those
decisions that do not have this prior agree-
ment rarely enter parliamentary procedure or
become refused in Parliament.

The divide between relatively favorable
contemporary legislation and practice of pre-
political society is obvious, in which acting for
the common good, political, institution and in-
dividual responsibility and openness and trans-
parency in work are exceptions rather than
rules of acting of Parliament and parliamentar-
ians. This ‘Potemkin’s Parliamentarism’ of sorts
is @ common characteristic of post-socialist re-
gimes, burdened by transitional narratives, and
when we add to this post-conflict paradigm
dominant in B&H, together with incomplete
legal-political order, then slow consolidation of
parliamentary democracy in B&H is quite un-
derstandable, even though not justified.

What has been said up to now would lead
one to believe that particracy is the main fea-
ture of the governance in B&H. Particracy is
actually a dominant form of governance in the
countries of the so-called post-socialist transi-
tion, but the same is also the form of pervert-
ing the democratic ethos. In this (or environ-
ment) democratic institutions exist, but they
are only a legal framework, decor and (or en-
vironment) for the practice of party dominated
politics (Zgodic, 2009:383). Once we add the
dominant political role of the OHR to this, only
then is the semblance of democratic order and
parliamentarism in B&H complete.
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Changes in Practice: Stable Stagnation

Regarding the position of international non-
governmental organizations, B&H is seen as
one of the weakest in their rankings in the
region in the context of democratic improve-

ment. In the chart below we can see the posi-
tive trend of developments in the period of
2002-2006, after which comes the period of
stagnation and regression in democratic de-
velopments. A lower grade assumes a lower
degree of democratic developments.

Index of Democratization
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Chart 1: Index of democratic progress of Bosnia and Herzegovina®*

Also, reports of relevant research show
that ‘B&H has gone through a period of stag-
nation, that existing mechanisms for fighting
against corruption are inadequately used, cor-
ruption at the highest levels of government
and politics is not processed, inquiries neither
result in charges nor court rulings, and law
implementation on conflict of interest as well
as in public purchases is inadeqate at all levels
of the government.*°

The serious political crisis which has en-
sued after the General Elections of 2010,
when Parliament was constituted only after
nine months, and state government only after
16 months of holding of elections, has broad-
ened the horizons of political irresponsibility
and ‘closeness’ of political centers of power.
Anomalies of the election system, lack of po-
litical culture, provisorium of parliamentarism,

3 http://mww.freedomhouse.org/report/nations-transit/nations-
transit-2012, Freedom House.

4 Monitoring ispunjenosti medunarodnih i evropskih obaveza
Bosne i Hercegovine u oblasti borbe protiv korupcije, Transpar-
ency International — Open Society Fond, 2012.

the dominant role of the OHR as well as an
array of other reasons, have contributed to-
wards years of stagnation and an inability to
achieve political stabilization of Bosnia and
Herzegovina. The causes and consequences
of the current ‘stable stagnation’ are complex.

Firstly, political elites, that is, political par-
ties in position and opposition, have contami-
nated public discourse through the politiciz-
ing of all public spheres, so that even honest
attempts at demonstration of political re-
sponsibility on behalf of individuals or parties
from a position of power or searching for the
same on behalf of opposition, become criti-
cized as new tactical politicization, demagogy
and populism. Secondly, due to the politici-
zation of media space, insisting on political
responsibility on behalf of the media is often
reduced to selected political opponents or op-
posed ideologies, or is interpreted in such a
manner by competitors or some of the public.
Consumerism and political bias has passivized
the majority of the academic elite, which al-
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ready for two decades has not found a way
to impose itself as a political factor and sig-
nificantly contribute towards the correction
of public policies and practices. Major politi-
cal processes and important political decisions
are being made without credible participation
of intelligence, which results in twofold dam-
age: both to academic elites and to the so-
ciety at large. Thirdly, syndicates and similar
mass interest groups have been demolished
or have stopped being an empowering social
force due to transition trends and their place
has partly been filled by the interest groups
of war veterans and other categories stem-
ming from war, which are considered the
most powerful non-party interest groups, and
which are often focused solely on particular
self-interest: maintaining or broadening of
secured privileges for this category, and en-
larged participation in overall social transfers
and budget (or grants), with which political
elites manipulate skillfully.

The character of political reality in B&H
is that of fabricated permanent political cri-
sis and inter-party tension, which is then
transferred into the media and entire public
discourse. In such an (or environment), posi-
tive changes in parliamentary practices are
entirely missing, especially in the context of
transparency and responsibility. Except a few
organizations of civic society and rare media,
advocacy towards an increased level of po-
litical culture is still in its pioneer stages. Even
though, after last General Elections, parlia-
mentary majority has been slightly changed,
and the relationship of party powers has sig-
nificantly changed, everyday practices prove
that a negative matrix of irresponsibility and
only formal ‘openness’ continues.

Concurrently (or At the same time), over-
all income of parliamentarians ranges from
2,500 to 3,000 EUR per month, which means
that they can earn over 150,000 EUR in one

four year mandate, which a large portion of
B&H citizens can not achieve in their entire
working lives (in comparison with an average
B&H monthly salary of 400 EUR, an average
B&H citizen would have to work over 30 years
in order to achieve the amount mentioned).

When we take all of the above into ac-
count, an utmost negative stand in the pub-
lic about the function, work, results, effec-
tiveness, responsibility and transparency of
the Parliament are a dominant characteristic
of the media and public discourse overall.
Reporting on the monitoring of Parliament
which is done by organizations of civic society
receives significant media space, and the me-
dia themselves dedicate significant attention
towards critical examinations of the working
of Parliament. However, due to previously de-
scribed reasons, the proportionally positive
reaction of the Parliament and parliamentar-
ians is missing, primarily due to the fact that
their position cannot be significantly endan-
gered by public criticism, due to the character
of political discourse and the election system.

Even though there were no specialized
surveys of public opinion which would have
tested the perception of the public about Par-
liament in the last two years, or research on
media treatment of the Parliament, general
opinions of public discourse, civic society and
media about the Parliament are not positive,
and with government change after the general
elections in 2010, positive changes in practices
have not occurred, which would have contrib-
uted towards optimization of these stands.

Conclusions and Recommendations:
Credible Democratization

In conclusion, viewed cumulatively, we can
synthesize the framework according to which
level of political responsibility and transparen-
cy of parliament is in direct, causal relationship
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with the overall level of the political culture of
society, conceptual characteristics of the po-
litical and election system, the degree of de-
mocratization of political parties, rule of law,
freedom of speech, independence of media,
corrective capacity of civic society, and norma-
tive framework of acting of parliament itself.

In the fashion that political theory un-
derstands conjuncture politics as ‘that poli-
tics which is directed towards the continu-
ous increase of overall social development’
(Nohlen, 1996:170), in that same fashion we
should expect and search for a continuous
increase of overall (political) responsibility
and transparency.

Political responsibility, due to this, implies
overall sovereignty of state and citizens, so
that free individuals and institutions could, by
their free will and legal independence, expose
their own responsibility. Also, political respon-
sibility assumes concurrent and complemen-
tary democratization of political parties, insti-
tutions and the normative-legal sphere of the
state, since without concurrent and mutual
democratization of these three pillars of dem-
ocratic order, political responsibility would be
reduced or partial. Finally, political responsi-
bility asks for an active role of civic society as
supervisor of public policy and practice, as in
accordance with well the known observation
of Frederic Douglass that ‘government never
gives in without request’, political responsibil-
ity should not be expected but requested.

For correct understanding and adequate
treatment of political responsibility in Bosnia
and Herzegovina, we would take into ac-
count following political axioms:

e unsolved national questions, and almost
permanent political crisis, in interference
with post-conflict and transitional models,
and unfinished legal-political architecture
of state, enable and/or slow down the

typical process of development of political
responsibility in B&H;

e politically passivized, ideologically (or un-
profiled), ethnically tripartite public opinion
is ambivalent towards the absence of social
progress and political responsibility due to
political and mass media manipulation;

e the political and election system is struc-
turally such that promotes ethnic, mili-
tarized and collective political discourse
homogenizing ethnic groups and leaving
unlimited space for party dominated poli-
tics, corruption, social stratification, and
political irresponsibility of political elites
and elected representatives;

e a quasi-institutionalized protectorate in
the form of the OHR, reduces the sov-
ereignty of state and institutions, which
determines relativization of institutional,
political, and individual responsibility on
behalf of political elites;

e therole of the Parliament of B&H in this (or
environment) is minimized and passivized,
and a consequence of this is escalation of
political irresponsibility at the highest level,
absence of civic participation, and close-
ness of political elites in the creation and
execution of public policy despite a rela-
tively favorable legislative environment.

Finally, in order to achieve a satisfactory
level of political responsibility and transpar-
ency of Parliament and parliaments in B&H, it
is necessary to fulfill some preconditions:

e Domestic institutions of legislative, execu-
tive and judicial powers have to have full
sovereignty in fulfilling their socio-political
functions, where the current (or jurisdic-
tion) of the OHR has to be transferred to
adequate instances of domestic govern-
ment bodies, by which political power will
be returned to institutions of the system,
and party dominated politics, will slowly
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be replaced by consolidated representa-
tive democracy and rule of law.

e The constitutional framework and elec-
tion system have to be redefined in a
significant fashion in order to ensure nor-
mative preconditions for individual sover-
eignty of citizens (as opposed to current
sovereignty of ethic groups) and individual
responsibility of political functionaries (as
opposed to current collective, most often
nationally predisposed, (ir)responsibility).

e Through reform of the election system
a normative framework for reduction of
ethnicizing, militizing and collectivizing of
political public discourse must be ensured,
in such a way that entity and ethnic divi-
sions do not become a basis of political
contest, with the aim of covering political
irresponsibility and lack of transparency.

e A legal framework which treats impera-
tives of responsibility and transparency
of government and public politics, even
though relatively favorable, can and
should be improved primarily with the aim
of more successful implementation, which
has shown itself as a key precondition in
achievement of these imperatives.

e Standing Orders of Parliament of B&H
should be redefined, innovated and
modernized, in order to ensure a much
higher level of institutional and individual

responsibility of Parliament and parlia-
mentarians, a significantly higher level
of participation of opposition and non-
parliamentary actors, a higher level of
transparency of plenary and, especially,
committee work, and insight of the pub-
lic into all segments of the policy making
process, including insight into the indi-
vidual voting of parliamentarians.

e Ultimately, a full legislative and control
function of Parliament should be ensured,
especially in the process of EU integration,
and the image of the Parliament should be
optimized in the public as that of a respon-
sible, open and transparent institution.

Therefore, we confirm the hypothesis
that the political responsibility and transpar-
ency of parliaments in B&H is in the function
of democratization, and vice versa, as in the
absence of political responsibility, civic par-
ticipation and transparency, democratization
can be significantly slowed, reduced or even
blocked. Due to this, interaction and dissemi-
nation of engaged research, informative and
advocacy campaigns is of utmost importance
and they should all have one unique impera-
tive: individualization and an increase in level
of responsibility, effectiveness and transpar-
ency of the legislative apparatus. Their prima-
ry direction of acting should be advocacy of
‘good governance’: responsible, transparent
and participatory governance.
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The National Assembly in the Bulgarian
Constitutional Model

The role of Parliament is determined by the
new Bulgarian Constitution, adopted on July
12, 1991, after heated debates in the Grand
National Assembly - the constituent representa-
tive organ, supposed to establish the legal ba-
sis of the transition from authoritarian rule to a
democratic system of government. According
to article 1.1 of the Constitution, Bulgaria is a
republic with a parliamentary form of govern-
ment. The meaning of this provision is to un-
derline the outstanding role of the assembly in
the political process and to suggest that it will
be the main instrument for expressing the gen-
eral will of the people, the only holder of sov-
ereignty in the State: “All State power derives
from the people. It is exercised by them directly
or through the bodies set by this Constitution.”
(Art. 1.2). To ensure the most legitimate “dele-
gation” of the sovereign powers from the peo-
ple to the assembly, after an experiment with a
mixed system, the Bulgarian electoral law set-
tled firmly on a purely proportional model with
a four per cent rationalizing threshold.*'

Public Attitudes vis-a-vis Parliament

Bulgaria joined the European Union with one
of the lowest levels of popular trust in its rep-
resentative institutions. It is true that there
was not a single significant time period during
the transition when the main State institutions
enjoyed stable public support. Somewhat par-

41 For a detailed description of the electoral systems applied in
Bulgaria since 1990, see

Kolarova Rumyana, Dimitrov Dimitr, Electoral Law of Bulgaria,
EECR 1994 2/3.

adoxically, however, falling confidence in the
representative institutions became even more
pronounced after the consolidation of the Bul-
garian democracy. Especially since 2000, the
most repetitive pattern registered in the sur-
veys is the following: an outburst of expecta-
tions during the first months after the forming
of a new Parliament and government, fol-
lowed by a collapse in popularity and low lev-
els of trust that persist until the end of the of-
fice term. It is important to stress, in this con-
nection, that the attitude towards Parliament
is not just negative, but persistently critical. In
April 2007 Parliament scored 76% distrust.*

There is also a clear tendency towards a
downfall in the voters’ turnout, compared with
the beginning of the transition - from 90.6%
at the first parliamentary elections of the post-
totalitarian time in 1990 to 55.76% at the par-
liamentary elections in 2005. The first elections
for Bulgarian representatives in the European
Parliament scored the lowest turnout in gen-
eral elections up to the present - 28%. These
are disquieting facts. Disillusionment with
democratic politics may have many sources.
Parliament being ‘closed’” and unaccountable
to society and citizens is certainly one of them.

In a comparative perspective, Bulgaria
stands out as a country characterized by very
low levels of trust in parliament and the politi-
cal parties, although this is a general trend for
Central Eastern Europe as a whole:

42 Attitude towards Parliament, Source: Alpha Research Ltd.,
Nation-wide representative
survey, N=1000, St. error: +/-3.2%
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Table 1. Trust in Political Parties/Parliaments (Eurobarometer 76, December 2011)

In the following text we will first look
for an answer at the constitutional and legal
framework level - does it provide sufficient
guarantees for an ‘open’ Parliament, and
does it provide sufficient tools for holding our
representatives accountable?

Legislative and Institutional Framework
for an Open Parliament in Bulgaria

Constitutional Right to Information

The Constitution guarantees the right to
opinion as a fundamental human and civil
right, which is present in all forms of political
liberty and is a precondition for its existence.
This right is guaranteed by three articles in
the fundamental law (Art. 39, 40 and 41), of

which the right to information and the free-
dom of the press are of particular interest for
the purposes of this report.

The freedom of the press and other mass
media is guaranteed in Art. 40, (1): “The press
and other mass information media shall be
free and shall not be subjected to censorship”.

The right to information is protected by
Art. 41, which stipulates: “(1) Everyone shall
be entitled to seek, obtain and disseminate
information. This right shall not be exercised
to the detriment of the rights and reputation
of others, or to the detriment of national se-
curity, public order, public health and moral-
ity”. (2)"Everyone shall be entitled to obtain
information from State bodies and agencies
on any matter of legitimate interest to them
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which is not a State or official secret and does
not affect the rights of others”.

Right to Address Institutions

A further fundamental human and civil right,
characterizing the relation of the individual
to the state, is guaranteed by Art. 45 of the
Bulgarian Constitution. “All citizens shall have
the right to lodge complaints, proposals and
petitions with State authorities.” This right
is crucially important for guaranteeing open
and accountable representative institutions.
Interestingly, after the adoption of the new
Constitution, no new law has been adopted
to provide the necessary regulation for the ex-
ercise of this right. Rather, the socialist Law on
Proposals, Signals, Complaints and Requests
from 1980 served this purpose, with just one
amendment to fit the post-communist Bulgar-
ian Constitution, introduced in 2000. This old
law was repealed altogether in 2006 by the
new Administrative Process Code. Its prom-
ulgation is an important step forward in de-
veloping a more transparent and account-
able administration, guided in its work by the
democratic principles of accessibility, publicity
and transparency. Quite naturally, the right to
lodge complaints, constitutionally protected by
Art.45, is included in this Code, since this right
can be characterized as a procedural precondi-
tion for the realization of other fundamental
rights and lawful interests of individuals.

The Law on Access to Information

To remedy this, in 1997 several NGOs in the
country - the Bulgarian Helsinki Committee,
the Program Access to Information (AIP), the
Bulgarian media coalition’, and other orga-
nizations of journalists, lawyers and others,

4 CLS sent to all of them the standardized questionnaire, devel-
oped within the framework of this project, and they filled it in,
providing valuable information for the purposes of this report.

started a strong advocacy campaign for the
drafting and adopting of a Law on Freedom of
Information. As a result of the pressure exerted
by civil society, the Law on Access to Public In-
formation was adopted in mid-2000. Yet, in
it, very few of the recommendations and cri-
tiques resulting from numerous public discus-
sions, round tables, and conferences in the civil
society* were taken into account. Neverthe-
less, although not perfect, the law provided a
procedure to be followed by citizens in exercis-
ing their constitutionally guaranteed rights.

Most importantly, public information is
defined as “all information related to public
life in the Republic of Bulgaria which allows
citizens to form their own opinion on the ac-
tivity of the bodies obligated by this law” (Art.
2.1). Access to personal data and information
is excluded from the scope of application of
this law — though protection of personal infor-
mation is mentioned among the fundamental
principles in exercising the right to freedom
of public information (Art. 6.1). The Law does
not provide a definition of personal informa-
tion, however, an issue that is separately reg-
ulated by the Law on Personal Data Protec-
tion, in force from January 2002%. In agree-
ment with the decision of BCC from 1996,
the Law on access to public information did
not demand from citizens to prove they have
a lawful interest in obtaining this information.
The other fundamental principles in realizing
the right of access to public information are:
“openness, reliability and comprehensive-
ness of the information, guaranteeing equal
conditions of access, protection of the right,
guaranteeing legality in searching for and
obtaining it, defense of personal information
and guaranteeing the security of the State
and society” (Art. 6.1 of the Law) . Access to

4 For a detailed account of the thorny path leading to the
adoption of the Law on Access to Public Information, see the
report of AIP at http://Awww.aip-bg.org/pdf/aip_10years.pdf.
4 State Gazette, Ne 1, January 4, 2002.
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public information can only be limited when
the requested information is classified (access
to classified information is separately defined
and regulated by the Law on the Protection
of Classified Information from April 20024) or
in case of a State or other official secret, as
defined by law (Art. 7.1). This last provision
of the law on the limits of access to informa-
tion has been a constant source of conten-
tion, with the grounds for limiting it being
constantly challenged by civil society’s organi-
zations in the country. Thus a series of recent
amendments of the Law introducing further
limits to this right were challenged by a wide
coalition of NGOs, led by AIP, which has filed
a series of opinions and has supported a draft
amendment to the Law, better protecting the
right of access to information by providing
a wider definition of the duties of the State
bodies to actively provide information to the
public, by widening the list of the duty-bound
institutions to include the local branches of
the institutions of the central administration
and by excluding certain grounds (ex. confi-
dentiality of commercial information used in
procurement procedures) for limiting access
to information, etc.#’

Generally, the legislation on the access to
public information has improved (despite con-
stant attempts by different majorities to slide
back) in the decade after the initial adoption
of the Law in 2000. Yet the application of
the Law leaves much to be desired, especially
concerning electronic access to public infor-
mation, the adequate application of the law
by state bodies at different levels, etc.

“ State Gazette Ne 45, April 30, 2002.

47 The most recent opinion of AIP in support of the new draft
amendments was filed with

the Standing Parliamentary Committee on State Administra-
tion in June 2008 (available at
http://www.aip-bg.org/pdf/stanovishte_pdi_180608.pdf).

Parliamentary Rules on Transparency
and Openness

Concerning the transparency and the open-
ness of the Parliament, the Constitution says
that “Sessions of the National Assembly shall
be public. The National Assembly may, by ex-
ception, resolve to hold some sessions behind
closed doors,”*® and that “Voting shall be
personal and open, except when the Consti-
tution requires or the National Assembly re-
solves on a secret ballot.”#? The Constitution
mandates that ‘The National Assembly shall
be organized and shall act in accordance with
the Constitution and its own internal rules.”°

The Rules of organization and procedure
of the national assembly (of the 40th National
Assembly) detail these provisions. Thus Art.
37 enumerates when the plenary sittings of
the Parliament are behind closed doors: when
important State interests demand it, when
documents containing classified information
are discussed, and the decision to hold closed
sessions could be taken on an initiative of
the Speaker of the National Assembly, by the
Cabinet, or by 1/10 of the MPs. The records
from closed sittings are classified information,
yet the decisions are announced publicly.®

The open sittings are broadcast live by the
Bulgarian national radio on a special frequency,
covering the entire territory of the country and
are also covered by summary reports on Bul-
garian national television. In the Rules of the
new 415 National Assembly, this provision of
access to information on the work of the Bul-
garian Parliament is extended to include live
broadcasts of the plenary sitting on the web-
site.> Yet to this moment, no such live broad-

“ Ibidem, Art. 82.

9 Art. 81, 3.

0 Bulgarian Constitution , Art.73.

>" Rules of Organization and Procedure of the National Assem-
bly, State Gazette No 69/23. 08. 2005, Art. 37, 1, 2, 4,5.

2 Art 41 (1), Rules of Organization and Procedure of the Na-
tional Assembly, State Gazette 58/July 27, 2009
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casts have taken place. A live broadcast of the
sittings of the Parliament on national radio and
national television may also be decided by Par-
liament, and such decisions are indeed taken.

Journalists have access to the open meet-
ings of the standing committees and to the
plenary sittings, though a special procedure is
followed for allowing access of journalists for a
full coverage of Parliamentary life. On the site
one finds information concerning the number
of licenses (a very limited, fixed number) and
the procedures to be followed for obtaining
them by the media representatives. Though by
itself the restriction of the access of journalists
to Parliament (especially the very limited num-
ber of such accreditations issued) is difficult to
justify, there are at least official Rules for grant-
ing such accreditation, which are adopted and
followed. They are available on the site.>

Shorthand (verbatim) minutes from the
plenary sittings are drawn up, and they ought
to be published within 7 days on the Parlia-
ment's website.>* This last requirement was
included in the Rules only by the 40" National
Assembly (and it was initially opposed by the
Standing Reporting Committee but, after a
debate in the plenary sitting, it was almost
unanimously approved by the MPs). However,
it is still rarely the case that these minutes are
published within 7 days on the site, though
in the last session of Parliament there were
some improvements in this regard. The Rules
also determine that the sessions of the meet-
ings of the standing committees are open and
members of the public may attend them in
compliance with the admission arrangements
to the Parliament building.>> The committees
themselves may decide that some of their ses-
sions are held behind closed doors®®. Three (in

% http://parliament.bg/?page=press&Ing=bg&id=3

>4 Ibidem, Art. 38, 1,2,3, 4,5.

>> Rules of Organization and Procedure of the National Assem-
bly, Art. 25, 1. State Gazette No 69/23. 08. 2005.

% |bidem Art. 25, 3.

the current Parliament — two)®” of them - those
of the Foreign Policy Committee, the Defense
Committee and the Security and Public Order
(and their respective sub-committees) - hold
closed sessions for the public - though those
committees may decide for some of their ses-
sions to be public.>® MPs have also decided that
the standing committees, by exception, may
hold their open meetings outside the capital.

The standing committees prepare reports
on their activity, where the decisions taken
are presented, together with the pro and con
opinions expressed. The majority with which
the decisions are taken is indicated. The reports
on the public meetings of the Standing com-
mittees are public and accessible according to
the procedures and available on the website
of the National Assembly.>® For the meetings
of the standing committees, the requirement
is to take summary (instead of verbatim) min-
utes, and only for the meetings of a Standing
Reporting committee (i.e. one that reports a
draft law to the plenary sessions of the Par-
liament) shorthand (verbatim) minutes are
drawn up, signed by the Chairperson of the
committee and the stenographer. They ought
to be posted on the National Assembly web-
site within 10 days of the committee’s session.

Interestingly, the text in the Rules on post-
ing this information on the website was only
included in 2007, and the proposal by MPs to
include this text (which was triggered by an
advocacy campaign by NGOs) as early as in
the beginning of the work of the 40" National
Assembly in 2005 was voted negatively.®® The
records of the closed meetings of the com-
mittees are archived and access to them is

" In the 41st National Assembly these are two, since there is
just one standing committee on Foreign policy and Defense,
not two separate ones, as in the former Parliament.

%8 |Ibidem Art. 25, 4

¥ Art. 29, 2,3

% QOne learns this by reading the shorthand minutes of the
debates prior to adopting the Rules in 2005, available on the
Parliament’s site at http://www.Parliament.bg/?page=plISt&Ing
=bg&SType=show&id=24
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regulated in compliance with the procedures
of the Classified Information Protection Act.®’

Surprisingly, nowhere in the Rules is it ex-
plained how one can access the records of
the open plenary sittings with all the accom-
panying documents, including the printouts
from the electronically performed nominal
vote of the MPs. Nor is there any explanation
on that matter to be found on the website
of the Parliament. It only says that the public
has such access, according to the set proce-
dures, but what precisely these procedures
are, one should obviously find out for oneself.
One finds some information about the pro-
cedure for visiting the two libraries of Parlia-
ment (there are two buildings of the National
Assembly, with two libraries), but nowhere is
it written that all these documents, including
the printouts of the electronic nominal vote
of the MPs, are accessible for the public there.
Yet it is indeed possible to read the documents
on paper in the library of Parliament.®?

The procedures for access to the open ple-
nary sittings and open meetings of the stand-
ing committees are also vaguely formulated
in the Rules: “the citizens may be present at
the meetings of the committees in compliance
with the general procedures for access to the
National Assembly”, Art. 25.1. There is no
change in this article in the new Rules of Or-
ganization and Procedure of the 41t National
Assembly adopted in July 2009. One used
to find information on Parliament’s web-site
concerning citizens’ access to plenary sittings.
However, this information is not available on
the site of the current National Assembly. The
procedure, however, has not been changed,

61 Art. 30, 1,2,3.

52 In order to check whether it is possible to receive such infor-
mation, | asked this question using the on-line form, provided by
the press-center of the National Assembly. Indeed, the response
| received was swift and detailed, yet it does not remedy the
flow that this information is not readily available on the site it-
self. Citizens (and even some political science colleagues, whom
I interviewed on this matter) have little idea about this possibility.

although information about it can be obtained
only by sending a mail or calling the PR office
of the Parliament. The procedure is as follows:
sending a written request to the Secretary
General 7 days in advance of the planned visit
(by fax or electronically) is required. Interest-
ingly, there is a requirement that upon en-
tering the Parliament building, one not only
shows his ID, but also has to have sent in ad-
vance his Unified Citizen’s Number - this obvi-
ously limits the access to the sessions for any
foreign nationals (who have no such number),
without there being in the Constitution or the
Rules any such requirement of having Bulgar-
ian citizenship in order to attend the open sit-
tings. Concerning visits to the open standing
committees’ meetings, on the website such an
opportunity is again not mentioned, although
the Rules, as mentioned above, allow such ac-
cess. Again, one needs to know already that
one has this right, in order to find out how
to exercise it. The only described procedure of
access to Parliament concerns educational and
general group visits.®

The Rules allow the participation of civic
organizations and NGOs in the work of Par-
liament (at the level of the reporting stand-
ing committee) with written statements on
the discussed legislative act. Yet those rules
require that these representatives of civil soci-
ety be specifically invited by a member of the
respective committee.

Based on interviews with stakeholders, con-
ducted for the current research, it was estab-
lished that access of citizens to the Reporting
standing committees is not in fact open.% The
general practice is: access to the meetings of

63 See http://www.parliament.bg/?page=press&Ing=bg&id=2
64 Just one example: a lawyer - an activist for the Balkan Assist,
A Bulgarian NGO involved in campaigning for a Law on direct
citizen’s participation in government and on referenda, claimed
regularly to not receive timely information on the schedule and
working program of the Reporting Standing committee, this
being just one of the many obstacles to civic involvement in
the work of Parliament.
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the Reporting standing committees is open just
to a handful of more prominent NGOs, active
in the respective sphere, with connections to
particular MPs who are members of the respec-
tive committees. Although in principle it is pos-
sible to establish such contacts with the MPs,
the fact that they have no personal web-sites
and do not as a rule hold regular office hours at
the Parliament (depending on the initiative of
their party, they may have office hours outside
of Parliament —in the central or regional offices
of the party), and in general that there are no
strict rules concerning the contacts of the citi-
zens with the MPs, greatly hinders this process.
In addition, there is no list of the experts work-
ing for the standing committees on the sites of
the respective committees. This makes it virtu-
ally impossible for an active individual citizen to
participate in the discussion of the new legisla-
tive acts and possibly influence them. Thus it
could be concluded that there is a significant
deficit in the work of Bulgarian Parliament in
terms of its openness to civil society.

The 40™ National Assembly tried to rem-
edy this clearly antidemocratic practice of
holding the civil society away from the legis-
lative process. In the last months of its term,
an amendment to the Rules was introduced,
which says that ‘representatives of civic,
syndicate, sectoral and other organizations
have a right to be present and participate
in the work of the standing committees on
their own initiative with written or oral state-
ments’.® This provision has been also includ-
ed in the new Rules of Organization and Pro-
cedure.®® However, no additional administra-
tive rules have been adopted yet. Without
such rules the regular and fair application of
this provision is not guaranteed.

One finds the working program of the
Parliament, as well as the agenda for the fol-

85 Art. 25 (3) of the amended Rules.
5 Art 28 (3) of the new Rules.

lowing week’s meetings of the standing com-
mittees and the plenary sittings on the web-
site, yet these are often posted late. In ad-
dition, some of the standing committees do
not publish the agenda for their meetings at
all. Surprisingly, there is no regulation in the
Rules, obligating the Parliament to post the
draft laws on its site. Most of the drafts are
nevertheless posted there, although occasion-
ally quite late for the public to avail itself of all
the relevant information. More importantly,
there is no explicit requirement to publish the
reports of the standing committees on-line
and on-time, so that the relevant stakeholders
can be informed in advance of the envisaged
changes in the legislation. This is particularly
important, since the public often has little di-
rect information as to what parts of the legis-
lative acts, voted positively on their first read-
ing in the plenary sittings, have made it into
the final legislative draft. There are rules that
require the MPs to receive the reports of the
Standing committees at least 24 hours prior to
the beginning of the plenary sitting on which
they are read. Yet there is no requirement to
have them published. In addition, 24 hours
is a too short a period for the MPs to form
informed opinions on the legislative drafts, let
alone to inform and mobilize the citizens in
their defense/opposition.

The vote of the MPs as a rule is open and
nominal, although on a request of a parlia-
mentary group or of a 1/10 of the 240 MPs, a
decision to take a secret vote may be reached.
Very rarely has this possibility been used by
MPs.¢” The open vote may be taken by the
computerized voting system; by showing of
hands; by roll-call, by calling the names of

7 The Parliamentary groups of the Bulgarian Socialist Party and
the Movement for Rights and Freedoms tried to use this possibil-
ity unsuccessfully in order to form a minority government after
the 2005 general elections. As a result of this failed attempt,
a grand coalition of three parliamentary groups was formed to
support the coalition government of Sergey Stanishev. Both his
nomination and the choice of Cabinet were voted openly
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Members of the National Assembly with re-
plies of yes, no and abstained; by signatures;
or roll-call, using the electronic system where-
by the Members’ names and votes are shown
on screen, through the computerized voting
system. Typically, voting is electronic.

The printouts of the voting results from the
computerized system are attached to the full
shorthand records of the sittings of the Na-
tional assembly, together with an explanatory
memorandum, the text of the bills, the reports
of the standing committees, the resolutions,
and proposed amendments.%® These are avail-
able to the public in the library of Parliament.
Yet the access of the public to the library is lim-
ited by the lack of information on the relevant
procedures on the web-site and, in general, by
the lack of clear rules. A request for one-day
access to the library addressed to the main li-
brarian is often sufficient, yet this official seems
to have all the discretion to decide the issue.

It is regrettable that the new parliamen-
tary majority has till now failed to remedy
many of the shortcomings of the Parliamen-
tary Rules in adopting the new Rules for the
41 National Assembly. Despite stating the
quality legislative process and the coopera-
tion with civil society in it as its priorities in its
political program, the ruling party GERB and
their allies in the newly established Parliament
have not kept those promises in adopting the
new Rules. The main changes introduced con-
cerned the discipline of the MPs - measures
were introduced to discourage absenteeism,
(through e-control of access to the Parliament
assembly hall), against voting with two and
more cards, etc. Thus a list of all absences has
to be published monthly on the web-site, se-
rious monetary sanctions are introduced and,
more importantly, it seems both measures
are implemented. The further changes con-

% |bidem Art. 60, 2.

cerned the introduction of clear rules against
the practices of so-called ‘political nomads’,
which rules should prevent the practices of
migration between parliamentary groups —
the formation of new political groups and the
splitting of the existing ones.

However, the 41 Parliament has intro-
duced some improvements which have sub-
stantially improved the visibility of its work:

Firstly, its web-site is greatly improved, in
terms of the categories of information and
the quantity of documents. One weak point
in previous Parliaments was the scarcity of in-
formation about the work of the MPS within
the standing committees, as well as about the
progress of the bills from their first reading
there to their final passing in the second read-
ing of the plenary sittings. Now, very detailed
information on the work of the parliamentary
committees is provided. Their agendas are
published on-time, which allows interested
NGOs and citizens to be present at important
meetings. Verbatim reports of the meetings
of the reporting standing committees are also
published on-time. Verbatim reports of all
open sittings of the Bulgarian parliament were
available on-line for the last Parliament (since
2007) — the rest could be read only at the Par-
liamentary library, where access was not im-
mediately granted, but required a somewhat
complex application procedure. Now all the
reports for the open plenary sittings of all Bul-
garian parliaments since the adoption of the
new constitution in 1991 are available on-line.

On-line live streaming of all open plenary
sittings of the Parliament began in January
2010. An archive is also available together
with the verbatim reports of the plenary sit-
tings and the voting record. Voting records
are published on-line (with information about
voting along party affiliation/name of the
MPs) — for the sessions of the 41 National
Assembly onwards (August 2009).
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Archived information is available about
the work of the 39" and 40" National Assem-
blies — the MPs, the parliamentary groups, the
legislation adopted, the standing committees’
work, etc. There is extensive information on
the activity of each of the MPs — their legislative
initiatives, their parliamentary control motions,
etc. There is also extensive information about
the library of Parliament — access, information
about the holdings, even an on-line catalogue.

There is further a public register of all
external associates and advisors of the MPs,
the parliamentary groups and the parliamen-
tary standing committees (http://www.parlia-
ment.bg/bg/parliamentaryregister), and a list
of all unjustified (on health or other accept-
able ground) absences of MPs — from plenary
sittings and from their respective standing
committees’ sittings.

Statistical information about the legislative
activity — of the MPs (by parliamentary group
and by name) and the Cabinet is provided. An
on-line searchable database of all legislation
adopted and bills submitted to the 39™, 40t
and 41t National Assemblies has been cre-
ated. The budget of Parliament is published
on-line, together with date-to-date informa-
tion about the payments performed. Informa-
tion about all public procurement tenders an-
nounced by the Parliament administration is
also published there.

Further, citizens may be present at the
open sittings of the standing committees, ob-
serving the general rules of admission to the
building of Parliament (Art. 28 (1) of the Rules
of Organization and Procedure of the National
Assembly). In addition, each member of the
leadership of a standing committee may in-
vite discussed physical or juridical persons to
participate in these sittings relevant for the
legislation or issues (Art. 28(2)). Representa-
tives of civil society organizations, trade and
labor unions, and business organizations may

on their own initiative request to participate in
those sittings and present their written state-
ments on the issues discussed (Art. 28 (3)).

This last rule was introduced only at the
end of the outgoing 40" National Assembly,
opening the prospects for the greater partici-
pation of a wider range of CSOs in the work
of Parliament (not only the “usual suspects”
— the favorites of the governing majorities.

Civic Participation in the Legislative Process

The “Law on Direct Participation of Citizens
in Central Government and Local Self-gov-
ernment”® was adopted in June 2009 by
the outgoing Parliament. Under the pres-
sure of MRF, parts of the Bulgarian Socialist
Party and even some opposition parties, the
adopted law was much more restrictive than
initially envisaged. Not only the requirements
for calling a national referendum were great-
ly increased (200,000 signatures to initiate,
and 500,000 - to make it mandatory for the
Parliament to call it). The scope of the issues
that could be voted on was greatly restrict-
ed, leaving out not only constitutional issues
and issues covered by interstate and other
international agreements, but also taxes, so-
cial security payments, the state budget, all
laws covering entirely the requisite subject
area, etc. Particularly interesting is the exclu-
sion from the scope of the referenda of the
Rules of Organization and Procedure of the
National Assembly. In addition, to be valid,
a quorum requirement was introduced. The
turn-out should be no less than that of the
last National elections. The quorum in the
draft law was 30%, but under the pressure of
MREF it was increased. Since the lowest turn-
out in parliamentary elections in Bulgaria has
been 53%, this means that the quorum un-
der the adopted law is higher even than that

5 State Gazette No 44/June 12, 2009.
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of the status quo. The referendum is success-
ful if more than half of the participants have
voted positively. The period for collection of
signatures is also rather short — 90 days. Par-
liament can also reformulate the wording of
the question(s) to be put to vote and their
respective ordering, without changing their
meaning. Just a month is envisaged for the
information campaign.

According to many analysts, politicians
and representatives of civil society, the new
Law has not lived up to the promise of effec-
tively introducing forms of direct democracy
and direct citizens’ participation in govern-
ment. Not surprisingly, shortly after the new
Parliament was formed, voices of amending
the Laws are being heard. Thus, when negoti-
ating support for its minority government, the
leader of GERB, the party that won the 2009
general elections, mentioned such changes.
However, to this point (December 2009) no
draft-amendments to the Law have been reg-
istered in Parliament.

After two abortive attempts to call a ref-
erendum (in 2010 VMRO managed to collect
less than 350,000 for a referendum against
Turkey’s EU membership, and later the same
year a significant number of the approxi-
mately 600,000 signatures, collected by the
“Order, Lawfulness and Justice” Party to call
a referendum on a new constitution, proved
inauthentic), the first real test of the “Law
on Direct Participation of Citizens in Central
Government and Local Self-government” will
be the national referendum on Belene nuclear
power plant. It was initiated by the Bulgarian
socialist party and will likely be held in January
2013. While the petitioners managed to col-
lect more than 500,000 valid votes, making it
obligatory for Parliament to call a referendum,
the requirement for a turnout at least as high
as that of the last general elections (60% in
2009) means that it is highly unlikely its result

will be valid. Further, the majority in Parlia-
ment had managed to re-phrase the question
in a way that seems to remove its sting and
make the entire enterprise pointless.

Law on the Prevention and Disclosure
of Conflict of Interests

In 2008 the Law on the Prevention and Dis-
closure of conflict of interests was adopted.”
Such laws exist in many if not all democratic
countries and are considered good instruments
for introducing higher standards of transpar-
ency and accountability in the government.

According to the 2008 Law, a wide cat-
egory of state officials are required to avoid
the conflict of interests and to declare publicly
the information concerning circumstance that
may give rise to a conflict of interests. A list
of types of behavior constituting conflict of
interests is provided, a clear mechanism for
declaring such conflicts is envisaged, and also
a mechanism for control has been introduced.
The adoption of the Law was almost unani-
mous, and was met with popular enthusiasm
and acclaim by our European partners, ever
more concerned about the lack of transpar-
ency and corrupt practices in the work of Bul-
garian institutions.

At present, all MPs also file declarations,
announcing their potential conflicts of in-
terest. There is a public register (at http:/
parliament.bg/register/?page=home&Ing=),
found at Parliament’s website, where all dec-
larations of MPs, required by the Law on the
Prevention and Disclosure of Conflict of In-
terests, are posted.

After a series of critiques from the Euro-
pean Commission (and after the funding from
the Structural funds of the EU were halted due
to corruption and conflict of interests charges

70 State Gazette No 94/ October 31, 2008.
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the way they were administered in Bulgaria),
a new amendment in 20107" envisaged (in its
Art. 22a) the establishment of an independent
Commission for the prevention and disclosure
of conflict of interests. The Commission is po-
litically appointed (three of its members, in-
cluding its chair, are appointed through secret
vote by Parliament, one is appointed by the
President, and the last member is appointed by
the Prime-minister). As all politically appointed
independent bodies, there are charges of po-
litical dependence and government favoritism.
Thus it has been accused of applying double
standards in disclosing conflict of interests’? —
those close to government or the ruling party
are treated mildly (the multimillion lev credit
given by the Municipal Bank to the son of the
then chairman of the Sofia city council Andrey
Ivanov, a leading figure in the governing party,
was not judged by the Commission to con-
stitute a conflict of interests, while much less
serious breaches by persons who have fallen
from government's grace are deemed to con-
stitute such conflicts).

Two MPs from the governing party were
found quilty as early as in 2011 of being in
conflict of interests in proposing legislative
amendments: Mr. St. Gyuzelev (GERB) and
Mr. D. Avramov (GERB) were convicted by the
Supreme Administrative Court (where they
appealed against the decision of the Com-
mission) to pay the minimal 5000 fine (their
proposed legislation was not adopted). They
remained MPs. Two more (one from the op-
position, and one from the governing party,
vice-chair of the standing committee on ag-
riculture and forestry) are currently being in-
vestigated by the Commission. The decisions
of the Commission are published both on its
website, and on the website of Parliament.

71 State Gazette no 97/2010, effective Jan. 1, 2011.

2 “The conflict of interests — petty breach and gross privilege”,
in Sega daily, Oct. 4, 2012, available at http://www.segabg.
com/article.php?id=618520 (last visited Oct. 15, 2012).

One of the MPs convicted in 2011 was arrest-
ed in 2012 on charges of trading-in-influence
and his MP immunity was stripped by Parlia-
ment in July 2012.

Accountability Mechanisms in Practice.
Some Recommendations

In conclusion, it needs to be stressed that
transparency has increased considerably in the
work of the Bulgarian parliament. Most meet-
ings of the Parliament are open; the working
agenda is posted on the site. The vote is open
— rarely is a secret vote taken. There is also
detailed information on the legislative activ-
ity of the Parliament, with a database, where
all draft laws could be searched for by several
criteria — keyword, date of filing, who filed it,
reporting committee and code number. There
is also summary statistic on the legislative ac-
tivity of each of the Parliamentary sessions:
how many draft laws were filed, how many
were adopted, etc.

All these are positive developments. As
a matter of principle, we recommend the
following:

e A special attention warrants the individual
work of MPs — including their individual
voting record, their legislative initiatives and
other activities in the standing committees
and in the plenary sittings, and their work
back at their constituency. All these should
be documented and made public.

At present, even an MP’s mere presence
in Parliament’s meetings is still not reliably re-
corded — often MPs register and leave almost
immediately, mandating a colleague to vote
with their electronic voting cards. The new
provision in the Rules of the Organization that
explicitly prohibit such irresponsible behavior
on the part of the MPs (by attaching a mon-
etary sanction to it in addition to the moral
blame) have been largely ineffective, despite
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the resolute efforts of a series of Parliamen-
tary Speakers to terminate this practice.

Another direction for improvement of
the transparency of our Parliament con-
cerns another aspect of MPs’ work — their
activities back in their constituencies. Even
though according to the Rules for the Orga-
nization of the Parliament on Mondays and
Tuesdays MPs are to meet and work in their
constituencies, they are still not required to
submit any report on their activities there,
nor is a record of these kept. It is interesting
to note that the MPs receive a small amount
for maintaining their personal websites. Yet
most of these sites contain just a photo and
a very brief bio note.

The MPs’ sites could be used much
more effectively, with information
posted there as to the office hours of
the MP in the capital and in their con-
stituency, a list of the staff working for
the respective MP, a list of the legisla-
tive initiatives, a list of draft laws they
are working on, the questions they
have raised at the parliamentary con-
trol over the Cabinet sessions, etc.

More transparency in the work of the
MPs — a public register of their experts
and staff, for example, would shed
more light on it. Public reports for the
activities of the MPs in their constitu-
encies would also help.
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Open Parliaments Bulletin 2012 - Croatia

Marina Skrabalo

1. Introduction

The current role of the Croatian Parliament
(Sabor) in the political regime and the politi-
cally prominent context of the full decade of
accession to the EU should be regarded in view
of the fact that only now - in 2012 — Croatia,
as an independent democratic country, is turn-
ing 21 and should be expected to overcome
the childhood and teenage troubles of its first
two decades of parliamentarian democracy.
Despite its practical deficiencies, Sabor has a
strong symbolic significance as the key institu-
tional carrier of the Croatian statehood, due
to its historical continuity of decision-making
from the crowning of Croatian kings in the
middle ages, through the confirmation of Hun-
garian (1102) and Habsburg rulers (1527), the
abolishment of serfdom (1848), the full break-
up with the Austrian and Hungarian rule and
the unification with the Slovenia and Serbia
(1918), the victory of antifascist resistance, lib-
eralization of the country and constitution of
socialist federal republic of Croatia within Yu-
goslavia (1945) and, finally the break-up from
it and proclamation of independence (1991)7.

Just like in several other CEE countries,
throughout the 1990s, the development of
parliamentary democracy was hindered by
the authoritarian tendencies of the president
(Tudjman), who directly controlled the execu-
tive, took over a portion of legislative powers
and even directly appointed several members
of the second chamber of Parliament, which
itself mainly served as space for consolidation
of the ruling party’s hegemony.”* After the
change of the regime in 2000 and the con-

73 Skrabalo,vo. (2009). "Hrvatska - povijest izbora". In: Nathan, A.
i Skrabalo 1. (2009). Totalna predstavljenost: novi model izbornog
sustava za predstavnicku demokraciju. Zagreb: Novi liber. 147-154.
747akosek, Nenad. (2002). Politickisustav Hrvatske. Zagreb:Fakultet
politickih znanosti Sveucilista u Zagrebu, p.106

stitutional reforms in 2001, the presidential
powers were limited in favor of the Parliament
while the second chamber was abolished.
Despite simpler and more efficient internal
structuring and higher standards of open-
ness towards non-state actors, the Croatian
Parliament continues to function primarily as
a “talking” as opposed to a “working” par-
liament, due to the predominance of plenary
debates and the leading role of the Govern-
ment in the legislative process.”

In the accession process 2005-11, the Par-
liament performed a critical function of the
guardian of political consensus throughout
tedious and often troubled negotiations, in-
cluding periods of suspension, due to unsatis-
factory cooperation with ICTY and one-sided
blocking on part of Slovenia. At the same time,
it was often reduced to the voting machine on
highly complex, seemingly technical matters,
with limited but also inadequately used oppor-
tunities for strategic, political discussions and
meaningful oversight of the Government’s.
For illustration, in the past parliamentary term
2007-2011, 898 laws were passed, of which
a third (298) were acquis-related, prevalently
by urgent procedure (in 79% of the cases),
with relatively high rate unanimous adoption
in 27% of the cases, mostly related to EU har-
monization and international matters.

Only in 2010-11, the Parliament passed
393 laws, of which 86 were acquis-related;
almost a third of them (118) were adopted
unanimously while urgent procedure was ap-

75 |bid.

76 Skrabalo, Marina (2009), “Hrvatski sabor u procesu pristu-
panja Hrvatske Europskoj Uniji”, in Stranke i javne politike: Iz-
bori u Hrvatskoj 2007 (Petak, Zdravko (ed.), and [Croatian Par-
liament in the accession process of Croatia in the EU]. Zagreb:
Fakultet politickih znanosti, pp. 159-222
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plied in 86% of the cases’’. As highlighted
in the 2010-11 SIGMA Assessment, “the ‘ur-
gent procedure’ is abused and is not just af-
fecting negatively law making: it is also low-
ering the quality of laws other than limiting
consultation procedures.”’®

Enhancing effectiveness, openness and
publicimage of the Croatian Parliament in the
post-accession period and Croatia’s member-
ship in the EU is a challenge acknowledged
by the new center-left parliamentary majority
that won the December 2011 elections after
eight years of the center-right Government
led by the Croatian Democratic Union (HDZ),
the dominant political option which has ruled
Croatia for as many as 18 out of the 21 years
since independence. In the current, seventh
term, the Croatian Parliament has 151 mem-
bers from 13 political parties (including two
regional parties and two parties of national
minorities) as well as 6 independent MPs of
whom two act in affiliation with political par-
ties. There are eight representatives of na-
tional minorities including three representa-
tives of the largest Serbian minority. The MPs
are organized in ten parliamentary groups,
called “deputy clubs”, which also include an
independents’ club and a national minorities’
club. The center-left majority holds 80 man-
dates from the Social Democratic party (59),
the Croatian People’s Party (14), the Croatian
Pensioners’ Party (4) and the Istrian Demo-
cratic Union (3), with additional support from
the Independent Democratic Serbian Party (3)
and other national minorities” MPs. Women
continue to be under-represented, yet the
current ratio of 25% of women is an in-
crease from 21% of women MPs in the last
term (2007-11) and 22% in the former two

7 Source: online archive of legislative acts with statistics on
legislative activity and MP structure https:/infodok.sabor.hr/
StatistikaFrm.aspx

8 SIGMA Assessment Croatia. May 2011, http://www.sig-
maweb.org/dataoecd/40/31/48970754.pdf

terms since 2000. Age-wise, the Parliament
has been radically rejuvenated since the last
elections, at present there are 20% of MPs
younger than 40, while 12% of MPs are over
60, which is exactly opposite of the previous
structure of MPs where 11% were below 40
and 20% were over 607°. While it is too early
for predictions, a younger structure of the
Parliament may be reflected in more informal
and interactive communication with citizens,
both live and through internet.

2. The Legislative Framework

2.1 The Constitution

In June 2010, access to information became a
constitutional right, as part of broader consti-
tutional changes, motivated by preparations
for membership in the EU, i.e. the need to
loosen up the conditions for holding a refer-
endum and ensure the right of EU citizens to
take part in local elections. Article 38 of the
Constitution, dealing with the freedom of ex-
pression, was amended to include a line on
the right of access to information: “The right
of access to information held by any public
authority shall be guaranteed. Restrictions
on the right of access to information must
be proportionate to the nature of the need
for such a restriction in each individual case
and necessary in a free and democratic soci-
ety, as stipulated by law.”® The latter point
is particularly important as it actually disables
classification of information by means of by-
laws, which represents a radical shift away
from the current mode regulation of secrecy
of information, requiring further changes in
the Freedom of Information Act. The new
constitutional provision provides grounds for
(1) stricter legislative procedure, as a qualified

79 |bid.

8 Croatian Parliment, The Constitution of the Republic of Croa-
tia (consolidated version), English translation, http://www.sa-
bor.hr/Default.aspx?art=2405 (accessed June 26, 2012)
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majority is required in adopting any law on
human rights issues defined by the Constitu-
tion; (2) enhanced citizens' access to justice,
as court procedures related to human rights
issues are free of judicial taxes and (3) a stron-
ger institutional position of oversight and
testing of public interest, independent from
the public bodies responsible for ensuring ac-
cess to information, which requires further
improvements of the relevant regulation and
institutional framework.

2.2 The Parliamentary Standing Orders

Since January 2002 when they were adopted,
the parliamentary Standing Orders have sur-
vived four governments over a full decade of
EU integrations, marked by agenda overload,
intensive review of legislation and dynamic in-
ternational relations®'. The early amendments
reflected some technological modernization
— introduction of electronic voting in 2003
and web development with the requirement
of online publications in 20048 The most
recent amendments from 2008 formalized
the status of permanent external members
of parliamentary working bodies — up to six
public officials, scholars and professionals,
selected through a public nomination pro-
cess by professional institutions, professional
organizations, civil society organizations and
individuals, in addition to the earlier provision
that scholars, professionals and other persons
may be invited on an ad-hoc basis to commit-
tee sessions to provide their views on matters
discussed (amended Article 54)%.

The institute of permanent external mem-
bers represents a unique form of stakeholder
engagement that has proved highly beneficial
both for parliamentarians and interested pub-

81 Poslovnik Hrvatskog sabora [Standing Orders of the Croatian
Parliment], Official Gazette 6/2002.

8 Official Gazette 91/2003 and 58/2004.

8 Official Gazette 39/2008 and 86/2008.

lic. External members are a source of expertise
and experiential knowledge of policy matters,
and as such they make up for insufficient
committee capacities for independent pol-
icy review of Government proposals®*. Their
equal status with MPs in terms of obtaining
information and taking part in committee
work (right to vote and access to classified in-
formation excluded) enables them to directly
impact the contents of discussions and even
to propose new agenda items and conclu-
sions. The main weakness of the current regu-
lation is the lack of universality of permanent
external membership. Namely, in the sixth
term 2007-2011, this institute was available
to 22 out of 30 regular parliamentary com-
mittees, engaging a total of 104 members,
their number varying from 2 to 9 members
per committee, 5 being the average®. An ad-
ditional area of improvement is the selection
procedure, which does not require any pub-
lic hearings of the candidates, nor opinion or
consent from the committee in question, but
is fully controlled by the Elections, Appoint-
ments and Administration Committee. Con-
sidering their access to decision-making pro-
cess, it would be reasonable to bind external
members with obligations related to conflict
of interest of political appointees.

The public character of parliamentary
work can be restricted only in respect to par-
liamentary bodies to close their sessions in full
or partially to the public, based on the deci-
sion of the body in question (Article 255),
which implies that plenary sessions must at
all circumstances, be open to the public. The
shortcoming of the provision is the lack of any
criteria for closing the parliamentary commit-

& Skrabalo, Marina (2009), “Hrvatski sabor u procesu pristu-
panja Hrvatske Europskoj Uniji”, in Stranke i javne politike:
Izbori u Hrvatskoj 2007 (Petak, Zdravko (ed.), [Croatian Parlia-
ment in the accession process of Croatia in the EU]. Zagreb:
Fakultet politickih znanosti, pp. 200-203.

8 Croatian Parliament archive of the 6th term, rubric on parlia-
mentary committees http://www.sabor.hr/Default.aspx?sec=4893
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tee sessions. Interestingly, media represen-
tatives may be allowed to attend the closed
sessions, under the condition that they report
only on decisions reached, while the bodies
may decide to release information on a spe-
cific matter discussed at closed sessions, with
a time lag (Article 256). Confidential infor-
mation relates to those documents that are
classified in line with special regulation on in-
formation secrecy, which parliamentarians are
prohibited to disclose in sessions (Article 252),
while management of classified information
is additionally regulated by the Secretary of
Parliament (Article 253).

Article 254 mandates the Parliament
to adopt another act - Rules on the public
transparency of the work of Parliament and
its working bodies - to regulate the pres-
ence of representatives of civic associations,
non-governmental organisations and citizen
observers at sessions, visits to Parliament by
organised groups, audio and visual docu-
mentation methods, direct radio and televi-
sion broadcasts during sessions, registration
of media correspondents and “other mat-
ters pertaining to the public transparency
of the work of Parliament”®. These Rules
were adopted three years later, in January
2005 and have not been amended since. As
a significant improvement from the Stand-
ing Orders, the Rules specify the purpose of
the parliamentary website, which should be
updated on a daily basis, both in Croatian
and, “subject to technical, staff and other
capacity”, in other international languages.
The Rules also proscribe direct on-line com-
munication of the public with MPs, working
bodies and the staff service, via their emails
or other means. In Article 13, the Rules gen-

8 Pravilnik o javnosti rada Hrvatskog sabora [Rules on Pub-
lic Access to Proceedings in the Croatian Parliament and its
Working Bodies], adopted on May 20, 2005, Official Gazette
66/05, English version available at http://www.sabor.hr/De-
fault.aspx?sec=734

erally reinforce the principle of free access
to information, yet without any specification
of the procedure. The Rules state that all
media can transmit parliamentary sessions,
yet the registration of foreign journalists is
conditioned by opinion from the Ministry of
Foreign Affairs.

The new Speaker of Parliament initi-
ated the revision of the Standing Orders in
spring 2012, with the objective of improv-
ing attendance of plenary sessions, quality
of debates, openness to the public and effi-
ciency of parliamentary bodies, especially in
respect to EU affairs. The amendments that
were adopted at the closing of the summer
session, in mid July 2012% have introduced
electronic registration of MPs as a tool for
monitoring regularity of their plenary and
committee work, including official travel.
Eventually, an article was added on the in-
ternet and a multimedia presentation of
parliamentary proceedings and documents.
The changes in plenary discussion modalities
have abolished the much abused institute of
“correction of the reply”, which has turned
into a public symbol of futile partisan skir-
mish. In addition, the institute of permanent
external members has been applied to sev-
eral, yet not all, parliamentary committees
which had not had that option, leaving be-
hind the three politically important commit-
tees on national security, foreign affairs and
European integrations. It is expected that
additional amendments will take place by
the end of 2012, in order to further adjust
the restructuring of the EU affairs at techni-
cal and strategic levels®.

87 Official Gazette 81/2012. Integrated, updated version of
the standing orders is also available in Croatian at http:/
www.sabor.hr/lgs.axd?t=16&id=21637 (last accessed on Sep-
tember 18, 2012).

88 Consultations with Mr. Slaven Hojski, Secretary of the Parlia-
ment and Mr. Daniel Mondekar. Chair of the EU Integrations
Committee, June 20, 2012.
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2.3 Access to Information Laws

Improving the legal and institutional frame-
work for access to information, introduced
in 2003 by the Freedom of Information Act
(FOIA)®, has been a long-standing priority,
recognized by the EU and strongly advocated
by civil society organizations®. Apart from
FOIA, access to information is regulated by
the Data Secrecy Act®’ (DSA), and the valid
provisions on business (and professional) se-
crets of the otherwise void Law on the Pro-
tection of Secret Data®?, the Personal Data
Protection Act®® and the Act on Information
Security®* The resilient legacy of administra-
tive culture of silence makes this policy a long-
term challenge.

In the period 2010-2011, legal and admin-
istrative changes took place, as part of Croatia’s
fulfilment of negotiation obligations related to
Chapter 23 — justice and fundamental rights,
where access to information was treated as an
instrument for prevention of corruption®. Six
months after constitutional changes, in Decem-
ber 2010, amendments to FOIA were adopted,
with the most significant change being the ap-
pointment of the Agency for Personal Data Pro-
tection (hereafter: AZOP in line with its Croa-
tian abbreviation) as the independent body in
charge of monitoring implementation and act-
ing as the appellate body. The Agency is not in
charge of performing a test of public interest in
cases when information is classified or when it is
denied by highest level state institutions, includ-

8 Official Gazette 172/03, amended in 2010 Official Gazette
144/10 and in 2011 Official Gazette 77/11, available online at
www.nn.hr

% Hence, the following review of the current legislation is
grounded in the most recent policy analysis prepared by GONG's
Research Center, combined with review of legal documents.

91 Official Gazette 79/07 available online at www.nn.hr

92 Official Gazette 108/96 and NN 79/07 available online at
www.nn.hr

93 Official Gazette 103/03, 118/06, 41/08 and 130/11 available
online at www.nn.hr

9 Official Gazette 79/07 available online at www.nn.hr

% Croatia 2011 Progress Report , page 48 http:/Awww.delhrv.
ec.europa.eu/filesffile/progres%20report/hr_rapport_2011_en.pdf

ing Parliament, the Government, the President,
the Supreme Court, the Constitutional Court,
the Attorney General and the Army Chief of
Staff (Article 17.8 of FOIA). Instead, these ap-
peals are directly submitted to the Administra-
tive Court, which is supposed to perform pro-
portionality and public interest tests, yet there is
concern that these tend to be reduced to check-
ing whether classification of data is procedurally
aligned with legal provisions of the Data Secrecy
Act, with no evidence of a public interest test
performed with respect to the disclosure of per-
sonal data or business secrets®.

Even though most of the shortcomings
of the amended FOIA were spotted immedi-
ately, the Government missed the opportunity
to improve the law in spring 2011, after the
Constitutional Court’s overruling of the new
FOIA on March 23, 2011, due to procedural
reasons. Despite the usual consensual ap-
proach to the so called EU-related legislation,
the opposition voted against the law and So-
cial Democratic Party even proposed its own
version of the law with an independent com-
missioner for testing public interest®’- The end
result was that Croatia closed negotiations
with the EU with an inadequate policy of free-
dom of information in place, as confirmed in
the EC’s Progress Report from April 2012 on
remaining accession obligations, stating that
“the practice of applying the public interest
test for classified information needs to be de-
veloped.“?® After the change of Government
in December 2011, FOIA is being revised again
through a new legal drafting working group
assembled by the Ministry of Administration,

% Ibid.

9 The legislative proposal was submitted to Parliament on June
14, 2010 and not discussed until February 24 2011. The pro-
tracted placement of the proposal on the agenda and its rejec-
tion make up the standard Croatian parliamentary practice of
treating opposition legal proposals, regardless of which parties
make the ruling majority.

% European Commission, (2012). Monitoring report on Croatia’s
accession preparations. April 24, 2012, http://ec.europa.eu/com-
mission_2010-2014/fule/docs/news/20120424 _report_final.pdf
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with representatives of relevant institutions,
legal experts and specialized NGOs®.

2.4 Laws on Conflict of Interest

Over the past two years, there have been
several legal and administrative changes in
managing conflict of interest of public offi-
cials, greatly driven by the final stage of the
EU accession process, featured by political tur-
moil and missed opportunities to develop a
fully functioning and trustworthy system-wide
mechanism for monitoring and managing con-
flict of interest of public officials, primarily the
Conflict of Interest (Col) Commission. A new
Act on the Prevention of Conflict of Interest in
Exercise of Public Office was hastily adopted
on 11 February 2011, in the very last weeks
prior to the expected closing negotiations in
Chapter 23 in March 2012 (the negotiations
did not reach closure)'®. In addition to stricter
verification of self-reported data, control of
business shares, and greater competences of
commissions to access all bank accounts of
public officials, the key novelty is the full pro-
fessionalization of the Commission to consist
of five experts, supposedly appointed on merit
by the Croatian Parliament and provided the
status of high public officials with respective
salaries and themselves bound by the Col Act.
To demonstrate the intention of de-politiciza-
tion, there is a legal provision that the Com-
mission’s president and its members are not
allowed to have been members of a political
party within five years prior to the beginning of
their terms of office or during their term. Ac-
cording to SIGMA assessment from May 2011,
the new law better regulates conflicts of inter-
est for promoting integrity in the public sector,
but “some concerns remain about the effec-
tiveness of the sanctioning framework " 1°'.

% Consultations with Vanja Skori¢, GONG, June 25, 2012.

100 Official Gazette 26/11 available at www.nn.hr

191 SIGMA Assessment Croatia, May 2011, page 12, http:/www.
sigmaweb.org/dataoecd/40/31/48970754.pdf

In practice, too general eligibility criteria
and the political context of the appointment
of the new Col Commission prior to the elec-
tions have resulted in two failed rounds of se-
lection, indicating that the new regulation has
not met its goal, as highlighted by 15 NGOs
engaged in independent monitoring of Croa-
tia's obligations in Chapter 232 A full year
and a half after the enactment of the new law
and change of Government, the remaining
five expert members of the old Commission
are filling the void, mainly focusing on tech-
nical matters such as public officials asset re-
ports, after their MP counterparts completed
their mandates with the dissolution of the Par-
liament prior to the December 2011 elections.

Setting the new Commission in motion is
further delayed by the amendments of the law
undertaken by the new Government, also list-
ed in the Revised Plan on Meeting Remaining
Obligation Negotiations from June 2012'%,
Unfortunately, again, the drafting took place
without public consultations and engagement
of experts and specialized NGOs; hence here
there is a concern that identified weaknesses
in the system will not be addressed systemati-
cally. The actual adoption of new legislation is
lingering, due to negative feedback from the
European Commission on the quality of the
new legislation, including criticism of the re-
introduction of political appointments in gov-
ernance structures of public enterprises, which
the new Government considers a matter of
political accountability. Again, the challenge
of managing conflict of interest has turned
into a matter of political conflicts, this time
between the Government and the EC, with

192 Joint Opinion of the Croatian civil society organisations on
the readiness of the Republic of Croatia for the closing of ne-
gotiations in Chapter 23 - Judiciary and Fundamental Rights,
Zagreb, February 16, 2011, submitted to the European Com-
mission, member states and the Croatian Government.
http://kucaljudskihprava.hr/system/attachment/file/1/20110216_
Joint_opinion_of_Croatian_CSOs_on_Chapter_23.pdf

103 Adopted by Government of Croatia on June 1, 2012, www.
vlada.hr/hr/content/download/214670/3153699/file/29.-2.a.pdf
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its actual implementation on “stand-by”. In
the meantime, another public call for applica-
tions for the five seats on the professionalized
Commission on Managing Conflict of Interest
was announced in late August 2012, in line
with the law adopted by the last government,
yet with little prospect of successful comple-
tion, considering the negative opinion of the
new Government on its structure, mandate
and appointment procedure.

2.5 Rules on the Financing of Parliamentary
Parties and Groups

In 2011 there were significant improvements
in the effectiveness of legislation and effi-
ciency of actual control of party financing,
as confirmed by independent assessments of
the EC, SIGMA. OSCE/ODIHR and local NGOs,
primarily GONG. Again, these achievements
were triggered by Croatia’s accession obliga-
tions in Chapter 23, but should also be un-
derstood as a political response of Prime Min-
ister Kosor to the magnitude of the political
corruption case “FIMI MEDIA"”, where funds
from public enterprises were systematically ex-
tracted throughout the two prime-ministerial
mandates of Ivo Sanader, allegedly under his
supervision, via a media agency with the as-
sistance of a party treasurer, for the benefit of
the leading party and Sanader himself. While
the inquest started at the time when HDZ was
still in power, the party itself was indicted on
December 9, 2011 just five days after HDZ lost
the national elections and, nota bene, on the
very day that Prime Minister Kosor signed the
Accession Treaty with the EU member states,
while the court hearings started in March
20124 While the EC restrained from mak-

194 The archive of news articles in English on the case is avail-
able at http://daily.tportal.hr/ and www.croatiatimes.com via
search engine, see also Business New Europe, “Behind the
Landmark Political Corruption Case Rocking Croatia”, March
26, 2012 http://articles.businessinsider.com/2012-03-26/eu-
rope/31238744_1_corruption-trial-ivo-sanader-preliminary-
hearings/2#ixzz1zGe4VQuo

ing any official comment on the indictment, or
any other individual case, the court epilogue of
the FIMI MEDIA affair has definitely strength-
ened Croatia‘s track record of improved insti-
tutional capacities and political will to process
high-profile corruption cases'®.

The new Law on Political Activity and Elec-
tion Campaign Financing, adopted in February
201179, closely reflects most recommendations
made by local and international experts, in-
cluding OSCE/ODIHR, GRECO and GONG. The
election candidates can finance their campaign
activities with their own financial resources and
donations from domestic sources, while for-
eign and anonymous donations are prohibited.
Total campaign costs per candidate list should
not exceed HRK 1.5 million per constituency,
including market value of in-kind contributions.
Proportional reimbursement of campaign costs
is provided for lists that win at least five per
cent of the valid votes in their constituency,
while additional compensation at a different
level is available for national minority candi-
dates. Most importantly, each electoral contes-
tant must open a separate bank account for all
campaign contributions and expenditures and
a strong mandate is given to the State Elec-
toral Commission (SEC) to oversee campaign
finance regulations, including checking these
accounts at any time and forwarding detected
cases of irregularities to the courts to decide on
sanctions, including fines or transfers of unau-
thorized funds to the state budget. In addition,
all electoral lists, whether partisan or indepen-
dent, are required by law to submit preliminary
reports to the SEC on campaign income and
expenditure seven days before election day,
while the deadline for final reports is 15 days
after the final election results are announced.

105 European Commission. (2012), Interim report from the
Commission to the Council and the European Parliament on
reforms in Croatia in the field of judiciary and fundamental
rights (negotiation Chapter 23), March 2, 2012

106 Zakon o financiranju politickih aktivnosti i izborne promidzbe,
Official Gazette 24/11 and 61/11
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Failure to report is sanctioned by fines and for-
feiture of the right of reimbursement for the
campaign'®”. An area of improvement of the
regulation is the need for more precise rules
on public disclosure of media advertising costs,
while OSCE also recommends that “sanctions
be reconsidered in order to enhance their ef-
ficacy and deterrence effect” %8,

The other key oversight mechanism is the
State Audit Office’s annual auditing of finan-
cial reports of political parties, independent
and national minority MPs and members of
local and regional councils, as defined by the
Law on Political Activity and Election Cam-
paign Financing (both current and earlier ver-
sion from 2007'%). The State Audit Office is
obliged to publish the annual audit report on
political finances on its website, in addition to
submitting it to Parliament by the end of the
current year. While sanctions for non-compli-
ance with reporting requirements exist, in the
form of fines and suspension of payment of
budgetary funds, their actual implementation
is deficient, as shown by the 2010 audit report
that as many as 28 instructions for sanctions
on the part of the State Audit Office were not
processed by responsible institutions, without
any further action taken by the Government.

The precise legal provision on public dis-
closure of reports on party and campaign fi-
nancing provide the media and civil society
the basis for independent monitoring, which
is particularly important, given huge delays
in parliamentary review of the State Audit’s
Reports, indicating political manoeuvring of
public attention to its findings. That was the
case with the last report for FY 2010, not

197 The Overview of the key provisions is based on OSCE/ODIHR
Limited Election Observation Mission Final Report in the Re-
public of Croatia Parliamentary elections December 2011 par-
liamentary elections, pages 10-11, also available at the Croa-
tian State Election Commission website, http:/Avww.izbori.hr/
izbori/dip_ws.nsf/public/index?openform

198 |bid, page 18.

199 7Zakon o financiranju politickih stranaka, nezavisnih lista i
kandidata, Official Gazette 1/07

discussed and approved by Parliament until
March 2012. In the recent parliamentary dis-
cussion, the purpose and usefulness of audit
reports on party financing were put into ques-
tion, considering that the 2010 report does
not provide any indication of the huge fraud
disclosed through the FIMI MEDIA affair that
took place in HDZ at the time.

2.6 Electoral Rules

Despite numerous deficiencies of electoral
legislation and administration, including over-
blown voter lists, electoral units on the verge
of gerrymandering, with sizeable discrepan-
cies of the weight of each vote, in the past
term of Parliament there have been no struc-
tural changes of the election system or the
administration process, which has clearly re-
flected the will of the ruling party, HDZ. In ad-
dition to the aforementioned improvements
in the oversight of campaign financing, the
only other change of parliamentary electoral
rules is the revised constitutional provision on
the mode of voting of citizens without resi-
dence in Croatia (so called diaspora), which
is now restricted to consular centers in coun-
try of residence, resulting in the fixed number
of three mandates, as opposed to the former
sliding scale depending on the proportion of
overall turn-out and the turnout in the special
electoral district for voters abroad. The new
provision represents a political compromise
between HDZ (which has traditionally relied
on prevalent support of voters from abroad,
primarily Bosnian Croats) and SDP (which
has traditionally abstained from campaigning
among Bosnian Croats and diaspora in gen-
eral and explored ways of restraining, if not
ideally eliminating, diaspora voting.)

There was, however, an attempt to revise
the model of national minority voting, but the
amendments of December 15, 2010 were
overturned by the Constitutional Court in July
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2011, after consideration of expert opinions,
and upon the complaint from a Serbian mi-
nority NGO that claimed unequal treatment
of different ethnic groups'®. The proposal
was a reflection of the coalition agreement
between HDZ and its Serbian minority coali-
tion partner SDSS, as well as other national
minorities supporting the Government. The
cautious, not to say lingering decision-making
process of the Constitutional Court reflected
the political sensitivity of the matter in the tur-
bulent months prior to the elections, marked
by citizens’ protests, and parallel, intense gov-
ernment efforts to close negotiations with the
EU. Interestingly, only after Croatia completed
the negotiations, did the EC start insisting on
the revision of voters’ list, which may be mo-
tivated by the fear of sub-standard procedure
for the election of Croatian members of the
European Parliament.

Comprehensive electoral reform is the
task embraced by the new Government, with
support from the President of the Republic as
well as civil society organizations. In spring
2012, the Ministry of Administration set up
several working groups on electoral issues,
the current priorities being voter lists, local
election rules and electoral units. It is the ex-
pectation of civil society and academic experts
that a comprehensive review will be under-
taken, resulting in standardized procedures
for all aspects of election administration and
the revised electoral model for parliamentary
elections, including controversial issues of di-
aspora and minority voting.

119 “The amendments had sought to introduce two key chang-
es. First, the three reserved seats for the Serb minority would
be transferred from the national minority constituency to the
territorial constituencies. Second, the other minorities would
retain five reserved seats but also be granted a “supplementary
vote,” allowing them to vote in both their territorial constitu-
ency as well as the national minority constituency.

See: Constitutional Court Review of the Legislation U-I-
/3786/2010, Decision 29.07.2011. Source: OSCE/ODIHR Lim-
ited Election Observation Mission Final Report on Republic of
Croatia Parliamentary elections December 2011 parliamentary
elections, page 5.

2.7 Media Laws

Since 2010, there have been no significant
changes in media regulation affecting parlia-
mentary accountability and transparency. The
only substantial legislative action in the peri-
od, related to media policy was the adoption
of new Croatian Radio-Television (HRT) Act''",
aligned with the acquis, which provides a
more detailed overview of public television
station’s public duties. According to Article
9, HRT's program must “fulfil democratic, so-
cial and cultural needs of the society, guar-
anteeing pluralism and cultural and linguistic
diversity”, by means of (among others) “in-
forming the public about political, economic,
social, health, cultural, educational, scientific,
religious, ecological and sports events, and
phenomena in country and abroad, and en-
suring open and free discussion on all matters
of public interest”. In the follow-up Tempo-
rary Agreement between the Government of
Croatia and HRT February 2011 - January 1,
2013, on programmatic and technological
objectives and tasks of HRT, there is no ex-
plicit mention of coverage of parliamentary
activities, which have been routinely specified
in annual Program Orientations. It should be
noted that in June 2012 the law on HRT was
amended''? after the change of Government
in order to address the protracted governance
crisis, featured by the blossoming of particu-
lar interests and clientelist relations that has
seriously undermined programmatic devel-
opment and the credibility of HRT over the
past three years. The new law gives stronger
powers to the Croatian Parliament and, sub-
sequently, to the ruling majority, which now
directly appoints the Director General of HRT
with a qualified majority — a solution that was

" Zakon o Hrvatskoj radioteleviziji, Official Gazette 137/10,
www.nn.hr

112 Zakon o izmjenama i dopunama Zakona o Hrvatskoj radio-
televiziji, Official Gazette 76/2012, www.nn.hr
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criticized by the opposition as an attempt of
the new Government to take political control
over HRT. Yet, the Croatian Journalist Associa-
tion and other professional and human rights
NGOs have advocated this political interven-
tion as the only way out of the state of capture
of the public television by economically and
politically driven private interests and chronic
dissolution for professional standards''.

3. Changes in the Practice_

3.1 Parliamentary Practice of Ensuring
Access to Information

The Croatian Parliament meets the formal ob-
ligations of FOIA - on its website there is a
special section on the right of access to infor-
mation with instructions for citizens, contact
information for an information officer and a
catalog of information. The catalog provides
links to specific sections of the main website
www.Sabor.hr also including internal acts,
online data bases with legislative acts, par-
liamentarian questions to the Government,
statistics on legislative activities, parliamen-
tary structure, attendance of sessions (http:/
infodok.Sabor.hr) and video recordings of
sessions (http://itv.Sabor.hr/video). There is a
special website www.sukobinteresa.hr of the
Commission for Prevention of Conflict of In-
terest in the Exercise of Public Office, with in-
formation on public officials” assets and com-
pany ownership. Sabor's main website seems
to be increasingly well attended — in 2010
there were 268,590 separate visitors and an
average of 3.57 pages viewed per visitor; in
2011 —the election year - the total number of
separate visitors tripled to 892,815, while the
average number of pages viewed increased

3 Public announcements of Croatian Journalist Association
of July 11, 2012 January 16, 2012 and December 23, 2011,
available at http://www.hnd.hr/hr/arhiva/0/ and http://www.
hnd.hr/hr/arhiva/20/

more slightly, to 3.67. In the first half of 2012,
there were 189,003 visitors, which is closer
to the 2010 trend, yet the number of viewed
pages per visitors increased to 4.57, indicat-
ing that more time is spent on the website
and more information is being consumed“.

The websites are well organized and regu-
larly updated, especially regarding plenary
work, with committees’ web-pages lagging
behind. A highly visible section on FAQ con-
tains a number of practical explanations of
the mode of operation of Parliaments, work-
ing hours and ways to contact MPs. RSS tech-
nology (Really Simple Syndication) enables
subscriptions to news updates from the web-
site, which has also been adjusted for mobile
access. However, the parliamentary websites
are not adjusted to facilitate access to infor-
mation for people with disability, i.e. visual
adjustments for people with weak sight, as
well as presenting key information in format
and wording specifically adjusted to people
with intellectual difficulties, but also to peo-
ple with lower education, children and youth.
Hence, Parliament is among the majority of
state institutions that lag behind in ensuring
accessibility of new ICT technologies and sys-
tems, listed measure 1.7.1. of the National
Strategy of Equalization of Possibilities for
Persons with Disabilities 2007-15"", as part of
the overall e-governance project, in line with
Article 21 of the UN Convention on the Rights
of People with Disability.

According to official annual reports on
implementation of the Freedom of Informa-
tion Act, in 2010 the parliamentary informa-
tion officer processed 59 requests for informa-
tion all within legally binding deadlines, out of

14 Information provided by the parliamentary Information Of-
ficer on July 17, 2012.

> Vlada RH, Nacionalna strategija za izjednacavanje mogucnosti
za osobe s invaliditetom 2007-2015,
http://www.mspm.hr/djelokrug_aktivnosti/osobe_s_invalidite-
tom/zakonodavni_okvir



Open Parliaments Bulletin 2012 - Croatia

FRIEDRICH
EBERT
STIFTUNG

55

which 52.5 requests were approved, 3.5 re-
quests were forwarded to other public bod-
ies, 3 requests were refused on the grounds of
classified information and lack of knowledge
of where information may be located, and 1
request for additional information was ap-
proved''®. Hence the approval rate was 89%,
with refusal rate of 5%. In 2011, Parliament
reported that it received 64 requests for infor-
mation, of which 59 were processed within
the deadline, 41 were approved, 5 requests
were forwarded, 1 request for correction or
addition of information was approved, while
17 were refused. In comparison with the previ-
ous year, the approval rate decreased by 64%,
while the refusal rate increased significantly, to
26%. There was also one case of appeal to
the Administrative Court, against the refusal
of information issued by the Elections, Ap-
pointments and Administration Committee. In
the report, Parliament notes that the evidence
does not cover requests directly submitted to
parliamentary bodies, which process them in-
dependently, based on the provisions of the
parliamentary Standing Order'"”.

Regarding classification of information, in
the period (July 2007 — May 2012, i.e. since
the Data Secrecy Act came into force, Parlia-
ment has classified a total of 222 documents,
within legally defined categories of “very se-
cret” (52), “secret” (65), “confidential” (11)
and “limited” (94). In line with the legal provi-
sions, parliamentarians had access to all clas-
sified information, without security checks
and issuing of certificates, given that they
signed a confidentiality statement before the
Office of the Council for National Security. In
the entire period, Parliament refused only two
requests for information (one fully and one

116 AZOP. (2010). Godisnje izvjesce o provedbi Zakona o pravu
na pristup informacijama za 2010. godinu. [Annual Report on
FOIA Implementation - Summary], March 8, 2010, page 11.
7 AZOP. (2011). Godisnje izvjesce o provedbi Zakona o pravu
na pristup informacijama za 2011. godinu. [Annual Report on
FOIA Implementation], March 30, 2012, page 13.

partially) due to the fact that the information
was classified.

While the parliamentary information and se-
curity policies are obviously in place, the main
challenge is insufficient internal coordination
and consistency in provision of information
across parliamentary bodies. Namely, Parlia-
ment’s information officer does not seem to
coordinate closely with the PR Department,
soon to be divided into the Media Department
and the Citizens” Department, which receives,
according to the Department Head, around
a thousand citizens’ inquiries per year, mostly
by phone and email, many of which repre-
sent requests for information. Ideally, the web
rubric on access to information may be linked
with FAQ to include an inventory of past inqui-
ries and answers, with a search engine, which
might, in some cases, prevent multiple requests
for same information. Similarly, parliamentary
committees deal with requests for information
independently. While processed on a daily ba-
sis, these inquiries are neither properly recorded
nor analyzed. A positive recent step forward
has been the written instruction from the new
Secretary of the Parliament to all parliamentary
bodies that they should provide the information
officer with copies of all requests for informa-
tion and responses provided by bodies on their
own, as soon as the requests are processed'®. It
is also clear that there is no common practice of
dealing with sensitive information at the level of
Parliament as a whole, as evidenced by three dif-
ferent approaches undertaken by different com-
mittees, on the issue of disclosure of biographi-
cal information of candidates for public posi-
tions, appointed by the Parliament, detected by
GONG over the past two years'. In addition to
the evident lack of common policy on the part

18 Information provided by the Parliament Information Officer
Daniela Sraga on June 28, 2012.

119 GONG, (2012). “Upravni sud i Hrvatski sabor u raskoraku:
funkcije javne, a podaci o kandidatima tajni?” ["Constitutional
Court and Croatian Parliament at Odds: While Functions are Pub-
lic, Data on Candidates are Secret?”], press release, May 3, 2012.
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of parliamentary working bodies and an evident
lack of coordination with the information of-
ficer, the case has disclosed that the Adminis-
trative Court did not perform the test of public
interest as mandated by FOIA (Article 8.4.).

Targeted education of both civil servants
and MPs, the presidents of parliamentary
groups and committees in particular, would
be a valuable vehicle for building both knowl-
edge and internal cohesion necessary for
competent provision of information and pub-
lic communication. So far, no training on FOIA
has been organized by Parliament and only
two officers from the Information-Documen-
tation Department attended the basic day-
long training on FOIA for civil servants. In the
future Parliament is expected to improve its
online databases, in line with the principle of
proactive disclosure of information, deemed
key for efficiency of both access to and provi-
sion of information. The key missing elements
at this point include MPs’ voting records, and
more detailed information on staffing and fi-
nancing of Parliament operations.

3.2 Engagement With Citizens
and Interested Public

Over the past years, there has been a positive
trend in Sabor's openness to initiatives on the
part of civil society, government bodies or in-
ternational organizations to organize special
events on the premises of Parliament, which is
a guarantee of media interest and an easy way
to engage parliamentarians and raise public
awareness of specific policy issues. This option
is particularly valuable for advocacy-oriented
civil society organizations. Requests for hold-
ing a round table at Parliament are addressed
to and approved by the Secretary of the Par-
liament. Another option is direct cooperation
with a parliamentary committee as co-orga-
nizer of a round-table or even thematic open

sessions. The regularity of such events and plu-
rality of themes, political views and civil society
organizations engaged indicates the existence
of good parliamentary practice in cooperation
with civil society, which is getting only stron-
ger and is well ahead of the level of openness
of the past and present Government.

According to the list of public events pro-
vided by the PR Department, in 2010, there
were eleven public or special events held
at Parliament, including four round tables
or conferences (on political accountability
and communication with citizens, and cur-
rent affairs in the Western Balkans); in 2011
there were 10 such events, including seven
thematic committee sessions, round tables
or conferences. The number has doubled in
the first half of 2012 with 9 listed events, in-
cluding four round tables or conferences. It
is important to note that the actual number
is certainly higher since the PR Department
only lists those events announced on Parlia-
ment’s homepage. For instance, the list does
not account for any round-tables organized
by the National Committee on monitoring
the negotiations with the EU, even though
two such events were organized in 2010 (on
EU funds and strategic importance of pub-
lic television)'°. Similarly, on the webpage
of the Economy Committee there is a report
from a joint thematic session, with the En-
vironmental Protection Committee, held in
June 2011, and the Committee on imple-
mentation of policy of energy efficiency, and
initiated by two NGOs — the Academy of Po-
litical Development and DOOR. Just like in
the case of citizens’ requests for information,
internal coordination of public relations is still
weak, which is understandable considering
the high degree of autonomy of parliamen-
tary groups and committees.

120 Archive of the National Committee website http://Awww.sa-
bor.hr/Default.aspx?sec=2397
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The Croatian Parliament also hosts study
visits from primary and secondary schools
on a regular basis, as well as other citizens’
groups from Croatia and abroad. Citizens can
also attend plenary sessions, given the space
limitation. This activity was initiated by GONG
ten years ago and successfully handed over to
Parliament in 2006. The statistics are impres-
sive, indicating that every working day there
are on average two groups visiting the Parlia-
ment and around 20 citizens attending ple-
nary sessions. In 2010 there were 483 study
group visits from educational institutions to-
talling 13,600 visitors as well as 4,632 visitors
of plenary sessions. In 2011 the number of
group visits dropped to 314 engaging 11,246
visitors with equal attendance of plenary ses-
sions (4,698 visitors). In the future, the head
of the newly formed Citizens’ Department
(and former head of the PR Department)
plans to complement additional educational
activities, such as quizzes, a tailored webpage
for children and youth and worksheets for
teachers, acting as supplements to the newly
introduced and long-awaited school subject
Civic Education™.

Another programme developed in coop-
eration with GONG and currently managed
by the Parliament PR Department is parlia-
mentary internship or volunteering, carried
out in cooperation with the Law School and
Faculty of Political Science of Zagreb Univer-
sity through which interested students are
recruited to assist parliamentarians in organi-
zational and analytical matters. Over the past
two years, the number of volunteers has de-
creased significantly — from 54 in 2008 when
Parliament took over the organization to 38
in 2010 and 35 in 2011, which is reflective of
the parliamentarians’ interest and readiness

121 Meeting with Ruzica Simunovi¢, former Head of the PR De-
partment and current Head of the Citizens' Department of the
Croatian Parliament, June 21, 2012.

in engaging volunteers. As concluded by the
Head of the PR Department in charge of the
programme, in the future more intense prep-
arations are needed, with focus on informing
MPs about benefits but also their own obliga-
tions related to successful internships.

Despite these examples of a proactive ap-
proach to the public, Parliament missed the
key opportunity, posed by the EU referendum,
to position itself as a trustworthy, resource-
ful source of political information autono-
mous from the Government, i.e. the Ministry
of Foreign and European Affairs, which was
fully in charge of the public campaign activi-
ties, combining information on the outcomes
of the negotiations with the promotion of the
government-held pro-EU position. Parliament
did not take any active part in the communica-
tion campaign, other than holding a thematic
plenary session on the outcomes of the nego-
tiations, broadcast live by HRT, nor did it pre-
pare any specific information materials, other
than the long-standing web rubric with basic
information on Croatia’s accession process to
the EU. It is also evident that over recent years
there has been very little coordination on the
communication of EU issues between the PR
Department and the National Committee,
which used to hold a series of round-tables.

The future plans entail a full redesigning
of the parliamentary bulletin /zvjesca Hrvatsk-
oga Sabora (IHS), which has lost its function
of weekly review providing summaries of par-
liamentary debates, since internet took over
as the primary source of public information.
In the past, IHS was printed in 5000 copies
and even sold country-wide, while at present
it is also available online. The current idea is
to turn IHS into a more analytical quarterly
journal (both in online and printed form) on
parliamentary issues and political affairs in
Croatia, with extensive coverage of Croatia’s
engagement in EU affairs.
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4. Public Attitudes vis-a-vis Parliament

Despite the historical, symbolic significance
of Parliament as primer national political in-
stitution, public trust in and respect for Parlia-
ment are very low. As demonstrated by the
most recent findings from the monthly pub-
lic opinion survey Crobarometar, conducted
by the leading polling agency IPSOS Puls in
the period January-August 2012, the perfor-
mance of Parliament is assessed much lower
than that of the Government and the Presi-
dent, taking into account the overall trend of
declining satisfaction since the parliamentary
elections. The average parliamentary perfor-
mance in policy-making of 2.28 has fallen
into the category of 2 out of 5 (barely satis-
factory), in comparison with the Government
(2.77) which was in the next category of 3
out of 5 (satisfactory) and the President (3.55)
who has been ranked the highest, at the level
of 4 out of 5 (very satisfactory). There seems
to have been little change in the low standing
of Parliament over recent years, as evidenced
by the 2008 survey on public trust in politi-
cal and social institutions, commissioned by
Parliament from the Ivo Pilar Institute'?? — the
percentage of respondents who highly or
moderately trusted the Parliament was only
20%, which ranked Sabor the third from the
bottom of the list, just below the Government
(22%) and just above the judiciary (14%) and
political parties (12%), while the President
held a relatively high fourth position (44%),
preceded by the church and the military
(50%), and the school system (47%). Even
though there are not specific qualitative stud-
ies, it can be inferred that the negative public
perception of parliamentarians labels them

122 Institut Ivo Pilar. (2008). “Pilarov barometar hrvatsk-
og drustva - listopad 2008.:- stavovi i misljenja gradana o
drustvenim odnosima i procesima”, Zagreb. [Pilar's barometer
of the Croatian society: October 2008 — attitudes and opinions
of citizens about social relations and processes.]

as idle and overpaid second-rate or worn-out
politicians, with little interest in and influence
over key political issues and decisions, made
by party leadership and the Government.

Public Assessment of the Work of Croatian Political
Institutions January-August 2012 (n=960)
Crobarometar by IPSOS Puls
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5. Media Coverage of the Work
of Parliament

While no research has been identified on me-
dia coverage of parliamentary work, it can be
observed that the plenary debates are regu-
larly covered by both public and private elec-
tronic and printed media, with less attention
paid to the work of parliamentary committees
and special events. Most media attention is
directed towards Question Time, with fierce
and often verbally outrageous exchanges be-
tween the ministers and opposition MPs tak-
ing place at the beginning of every session,
i.e. on a bi-monthly basis. Also, considering
the physical closeness of the Parliament and
Government, located opposite each other
on the same small square in the old part of
Zagreb, it is routine practice for journalists to
collect parliamentarian feedback on a number
of Government decisions. The Croatian Public
Television (HRT) is expected the leader in air
time allocated to Sabor -— in addition to regu-
lar reporting in the radio and television news,
the second channel if the Croatian Television
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provides live broadcasts of parliamentary ses-
sions from 10 a.m. until 1 p.m. Yet, what is
missing is a more analytical and deliberative
approach, which would expose the citizens to
the background of parliamentary politics.

6. Conclusion and Recommendations

As Croatia is turning a new page in its dem-
ocratic development — hopefully, leading to
maturity - with the new Government and
prospective membership in the EU, the Croa-
tian Parliament has a unique yet brief chance
to re-establish itself as a trusted, open and
efficient institution that bridges the divide
between the citizens and the rulers. The cur-
rent process of formulation of new Standing
Orders, accompanied by an internal capac-
ity of building and restructuring, is a clear
opportunity for setting higher standards and
more efficient practices of public informa-
tion, consultations and deliberation. It is en-
couraging that the Speaker of Parliament,
his Deputy and the Secretary of the Parlia-
ment are vocal supporters of parliamentary
openness and transparency, truly interested
in suggestions and cooperation with civil so-
ciety organizations.

Civil society’s main request relates to the
opening up of all parliamentary committees
to permanent external members, based on
a transparent merit-based nomination and
selection procedure. An additional request
relates to the elaboration and more exten-
sive use of various mechanisms for inform-
ing and engaging interested public and citi-
zens in parliamentary work, in line with the
international Declaration of Parliamentary
Openness, supported by GONG and other

Croatian advocacy NGOs, making up the
watchdog coalition Platform 11223, The de-
liberative and supervisory functions of Parlia-
ment would be greatly improved by means of
public consultations on legislative acts, public
hearings on specific issues, open thematic
sessions at the level of committees, and open
plenary discussions on strategic issues of Cro-
atia‘s social and economic development, de-
mocracy and human rights, and positioning
in the EU policy making. Also, incentives for
more frequent and meaningful interaction
between individual MPs and their constitu-
ents are much needed, which should also
be reflected in the current electoral reform.
Finally, Parliament’s website is a strategic re-
source not only for information, but for two-
way communication and even deliberation of
policy issues engaging citizens and their MPs.
A special issue is ensuring greater accessibil-
ity of the parliamentary website and publica-
tions to diverse groups of citizens, especially
people with disability, children and youth,
the elderly, and less educated individuals. As
Croatia enters the EU an even greater scope
of contents of parliamentary documentation
and public relations activities will need to be
available in at least English. Many of these
ideas are probably better addressed through
the parliamentary Rules on Public Access to
Proceedings in the Croatian Parliament and
its Working Bodies, which may also be the
document where the internal procedure for
coordinated provision of information in line
with the Freedom of Information Act may be
specified. It is encouraging that the window
of political opportunity for these most wel-
come improvements in parliamentary open-
ness is currently open.

123 Platforma 112. ,U ocekivanju drugacijeg Sabora” [In Ex-
pectation of a Different Parliment], public statement of the co-
alition of civil society organizations Platform 112, released on
September 19, 2012. www.gong.hr
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Case Study: Greece
Eleni Stathopoulou
1. Introduction

Succeeding the fall of the seven year dicta-
torship in 1974, Greece achieved the estab-
lishment and subsequent development of a
stable and consolidated democratic political
system. The existence of unity and a stable
party system, providing mostly majorities,
has meant that several changes have been
introduced in both the constitution and par-
liament's internal rules, whereas in other
Southern European countries this has been
seen as more problematic (Norton 2003). As
it has been argued in literature, robust par-
liamentary majorities, combined with strong
party discipline in parliamentary systems, i.e.
in the Greek case, may enhance the abil-
ity of governments to innovate and impose
losses on groups and institutions (Weaver
and Rockman 1993: 17). In particular, Penel-
ope Foundethakis has pointed out that the
readiness and ease of introducing changes in
Greece has led to a ‘worrying’ instrumental
use of the electoral system by the parties in
government (Foundethakis 2003). However,
with the advent of the economic crisis, and
with the country having to implement in a
very short time severe austerity measures,
over the last two years the political system
has been through, and is still going through,
turbulent times.

The two consecutive national elections of
6 May and 17 June 2012 in Greece decon-
structed the Greek party system and took a
completely different form from that which
we had known over the last two decades.
The latter elections confirmed many of the
trends and patterns which were identified in
May's election — fragmentation, disaffection,

extremism, fear and anger. The Greek elector-
ate, while highly polarized between the sup-
porters of the Euro and the anti-memoran-
dum parties, with its vote in May broke down
bipartisan rule, which had been situation in
the country for over three decades. The two
main political parties that had monopolized
power for decades lost most of their electoral
strength. Pasok, the social democratic party,
lost almost 60% of its 2009 voting power,
while for New Democracy, the conservatives,
despite winning the first place, the 30% they
achieved was not sufficient to form a gov-
ernment and they had to reach to a coali-
tion agreement. New Democracy, benefiting
from the electoral law that gives to the first
party the bonus of 50 seats, formed a broad
coalition government with the participation
of Pasok and the moderate Democratic Left
Party (Dimar). Syriza, the party of the radical
left, proved to be the winner of this electoral
battle since the party got its highest share in
history and came very close to winning the
election. The extremist party, Golden Dawn,
maintained its share of the vote, despite being
exposed to the media by the violent behavior
of one of its MPs against a representative of
the communist party on national television.

The new parliament that was formed after
the June elections consists of seven parties,
depicting the fragmentation of the political
system and the new political culture of coali-
tion and power sharing that the participating
political parties have to adopt. This fact ac-
centuates the need for a more transparent
and accountable parliament, but also a par-
liament that not only serves as a forum of
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dialogue, but as a legitimizing power as well.
What is presented in the present paper are
the changes that have been made in the legal
framework in terms of which the parliament

Greek parliamentary election results

Left wing

Democratic Left

*includes 50 extra seats for coming first
Source: Greek interior ministry

une result

300 seats

works, the last two years in Greece, the public
attitudes vis-f-vis parliament and a general as-
sessment of how the work of the parliament
is depicted in the media.

Right wing

New Democracy

17 seats 129 seats*
May result
19 41
seats 108 seats*

Independent
Greeks 20 seats

**Ultra-nationalist party

BBC Graph: Distribution of the seats in the Greek Parliament after the June 17 elections.

2. The Legal Framework

Following the dissolution of the 7-year dic-
tatorship and the “smooth” transition (Boul-
garis 2002, p. 25) to a democratic regime,
the Constitution of 1975, besides any omis-
sions, it supported the establishment and
the consolidation of democracy. The fact
that the President of the Greek Democracy
would concentrate many superpowers be-
came the main point of conflict between the
governing party and the opposition. The is-
sue, which was dissolved with the revision
of the Constitution in 1986, however, lacked
the adequate checks and balances against
excessive concentration of power with the
majority (Alivizatos 2001, p21). In this regard
the revision of 2001 and 2008 did not offer

any change. Taking also into account the ex-
isting reinforced electoral system, it becomes
evident that the prominent role that the gov-
erning majority holds in the chamber, and its
legislative functions and initiatives, are driven
by the party in power. All Greek parties used
to constitute powerful disciplined organisa-
tions (Mavrogordatos 1984, Alivizatos 1990,
Voulgaris 2001), whose leaderships efficient-
ly controlled their parliamentarian members
(Alexopoulos 2010). The 2001 revision of the
Greek standing orders brought in a consider-
able increase in the autonomy given to the
committees’ legislative and monitoring func-
tions (Norton & Leston-Bandeira 2005). At
this point it is important to stress that the
legal framework is a necessary condition, but
not a sufficient one to ensure parliament’s
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transparency and accountability. The actual
practice in accessing public information and
the challenges in this respect are equally
important. Outlined below are the changes
implemented in the legal framework of the
parliamentary work.

Amendment of Standing Orders 2010.
The amendments of the SO were passed on
14 April and 16 July 2010, after debate by
the Plenum. Important institutions, such as
the multi-party presidium, the Conference of
Presidents, the current questions and interpel-
lations and the permanent committees, were
established by the SO passed in June 1987
and still constitute the basic text. According
to Foundethakis, these, to some degree, re-
inforce the position of the opposition com-
paratively to the previous SO of 1975, and
provide for many more analytical regulations.
The 2001 amendment confirmed the charac-
teristics of the post-1974 SO with reference to
the interpretation and the specification of the
constitutional provisions. The latest reform
was announced in the midst of the finan-
cial crisis and citizen’s disaffection with the
democratic process piling up. The main goal
to be achieved through this change was to
win back citizens’ trust in politics and political
actors mainly by boosting the trustworthiness
and accountability of MPs.

With regard to improving the legislative
work, the changes that were issued in the
last amendment of Standing Orders stipu-
lated mandatory supervision of deposited
bills, a report evaluating the impact of the
suggested regulations and possible conse-
guences, and a report on the public delibera-
tion that had preceded. Almost every piece
of draft legislation or even policy initiative by
the government is posted in a blog-like plat-
form prior to the submission to parliament.
Citizens and organizations have the opportu-
nity to post their comments, suggestions and

criticisms  article-by-article (http://opengov.
gr/en). In addition, the double processing of
the bills in the committees was introduced,
in the mediation of seven days between the
two sessions, so that Members have the op-
portunity to study the bills and submit their
proposals thereon. The forbiddance of the
so-called “late night amendments” was also
in this direction. This was a very common
practice in the past, when a minister would
introduce amendments in the chamber in
late night meetings, in this way limiting the
discussion and deliberation, since most MPs
were not present (Kaminis 1999).

Another point of great importance is the
introduction of two special standing com-
mittees on Armament Programs and Con-
tracts and also the Monitoring of the Social
Security System. The former is assigned with
the task of monitoring the implementation
of armament programs and the related con-
tracts. These meetings will not be public un-
less the Board decides otherwise. Further-
more, parliamentary control was introduced
for public works contracts with a value of
over 20 million euro by the competent par-
liamentary committees. The reason for these
amendments is most probably the economic
scandal involving a former Minister of De-
fense, Akis Tsochatzopoulos that hit the
headlines in May the same year. On 30 May
2010 the newspapers | Kathimerini and Pro-
to Thema gave to publicity their discovery
that his wife had purchased a house for one
million euro from an offshore company on
one of the most prestigious streets in Ath-
ens. The fact that this news came to light
just a few days before parliament passed a
series of austerity measures made the anger
of the people even stronger and drew the
attention of the media.

Whether those parliamentary reforms
proposed after scandals are likely to be ef-
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fective in strengthening and deepening the
relationship between Parliament and the
public is still under question. The third crucial
point was the prohibition of transforming the
contract of a revocable officer into a perma-
nent employee of Parliament. Many MPs in
the past have taken advantage of this regula-
tion and appointed employees to permanent
positions. Notwithstanding the noteworthi-
ness of the above reforms, although relatively
slim, the media did not give them any pub-
licity, other than the purely informative side.
Last, but not least, the online publication on
Parliament’s internet site of the finances of
the MPs was introduced.

The new scene that generated after the
last elections, in the composition of parlia-
ment and the formation of a coalition gov-
ernment motivated the new President of Par-
liament to announce his intention to proceed
with a further reform of the SO, in order to
adjust the legislative work of the parliament
and parliamentary scrutiny to the new con-
ditions. However, there was severe criticism
from the opposition party, arguing that such
a decision serves the purpose of downgrad-
ing the role of opposition in parliament; con-
sequently it would have negative effects on
parliamentary work and democracy itself.

In addition to the changes of the SO that
were implemented, the previous govern-
ment, under Giorgos Papandreou, even in a
term of six months, in an effort to change
the heated political climate, issued and voted
two bills against corruption. The crisis trig-
gered citizens’ disaffection with the work-
ings of parliament, MPs, political parties and
the political system in general, and this was
acknowledged by the previous government,
which worked towards reversing it. The aim
of the first bill was to make more effective
the investigation of potential criminal liability
of government officials on matters of pub-

lic interest. In March 2011 the government
passed a modification of the law on minis-
terial responsibility (3126/2003), which stip-
ulates the following: (a) suspension of the
period of limitation for offences or felonies
committed by Ministers (Art. 1, 3961/2011),
(b) the establishment of a three-member ad-
visory council. It consists of a Deputy Pros-
ecutor of the Hellenic Supreme Court and
two prosecutors of the Court of Appeals,
which take the responsibility of proceed to
legal controls in order to assess if there is any
substantial evidence and consult for further
investigation of potential criminal liability of
a Minister. (Art. 2, 3961/2011), (c) in the case
of felony, the interrogator has the right to
seize any economic advantage that is asso-
ciated with the felony or block any kind of
bank accounts (Art. 4, 3961/2011), (d) impo-
sition of restraining orders, e.g. prohibition of
leaving the country (Art. 5, 3961/2011).

On July 2011 (4022/2011) parliament
voted another bill in order to facilitate legal
proceedings against offences by Ministers
and Vice Ministers, commited by taking ad-
vantage of their authority, and setting time
limits of two months for the preliminary ex-
amination, and four months for the investi-
gation. This was an attempt to combat the
argument of many dissatisfied citizens that no
one is punished and the reason is usually that
the procedure takes too long.

Another issue that drew publicity because
of the crisis was the financing of political par-
ties. The Greek political parties are funded
mainly by the state, members’ subscriptions,
bank loans, income from companies that the
party holds and MPs’ contributions (Bernar-
dakis 2009). Anagnostou and Xiros have ar-
gued that the issue of establishing effective
control over the finances of political parties
and parliamentary representatives is of on-
going relevance and is widely acknowledged
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to be a serious impediment to guaranteeing
their accountability. However, fundamental
reform of the existing process of control and
of the respective committee that engages in
it requires constitutional revision. The last
constitutional amendment was concluded in
2008, thus every official discussion and pro-
posal for future amendments cannot take
place earlier than in 2013, i.e. 5 years after
the last revision, which means that this can-
not start earlier than June 2013 and is un-
likely to be completed before 2015.

Therefore, it is difficult to implement fun-
damental reforms in the legal framework of
the parliamentary work. Notwithstanding,
Papandreou’s government attempted to initi-
ate a public administration reform. One fold
of this venture was in respect to transpar-
ency of public spending. The project aimed
to enhance transparency by using new elec-
tronic means. The "Clarity” programme, as it
was named, ensured that all public entities’
decisions should be implemented or else they
could not be implemented http://diavgeia.
gov.gr/en). Progress in this field was also ac-
knowledged by the Interim report (EC, 2010).
It should be pointed out that the Memoran-
dum only made compulsory the publication
of any public spending, but the government
took this regulation one step further by ap-
plying this rule for all decisions. Ladi catego-
rizes 'Clarity’ as a reform which, although it
has been completed successfully, cannot be
characterized as radical.

Another good indicator of the openness
and the fairness of the legislative control on
the government are the temporary investiga-
tive Commissions, which also usually attract
wide attention of the society and the media.
During the last two years three were created
on behalf of especially acute political issues.
One concerned the Siemens bribery scandal,
the second was about part of the reserves

of the Greek auxiliary pension funds which
were invested in structured bonds and the
third was about the deficit of 2009, which
led to controversy concerning the liability of
the Greek Statistical Authority. Despite the
fact that all three investigative Commissions
resulted in political liabilities and the first two
also criminal liabilities, they did not seem to
have such a cathartic effect for the citizens,
as the trial for the Koskotas scandal had
had in 1991. Koskotas was a former banker
who led the financial scandal which brought
down the PASOK government in 1989. An-
dreas Papandreou, who was prime minister,
was accused of ordering state companies to
deposit money in a troubled private bank
and taking bribes of stolen money, but was
cleared of all charges. The trial in a symbolic
way reassured the citizens that no one was
above the law and it applied to all with-
out any exception. The effect (if there was
any) of the investigative committees did not
have the same gravity. The main difference
was that the latter did not have the massive
amount of publicity.

3. Public Attitudes vis-f-vis Parliament

In contemporary politics, the role of parlia-
ment appears to be circumscribed by draft-
ing legislation and budgets. At the same
time, a growing network of decision-mak-
ing, involving not only the government but
also non-government organizations, and
national and international organizations,
has meant as a result that decisions are in-
creasingly removed from the parliamentary
realm into areas that are considered not to
be under public control or even scrutiny. In
addition to the above, the current financial
crisis, which has severely affected Greece,
has prompted more discussion in this area,
raising also serious questions about the le-
gitimacy and sovereignty of the political sys-
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tem. There has been an ongoing discussion
as to whether Greece’s sovereignty has been
massively limited by the European Union, the
International Monetary Fund and the Euro-
pean Central Bank-known as a troika.

Although parliament is considered to
be one of the fundamental political institu-
tions of democratic regime, several barom-
eters, worldwide and not only in the Greek
case, prove that citizens show a severe lack
of confidence and trust in it. Before we con-
tinue to outline and identify the causes of
such phenomena in the Greek case, a certain
theoretical representation is needed on the
meaning of trust. Ideas like “political trust”
are not so simple, for this reason their mea-
surement is not straightforward and conse-
quently the interpretation of the evidence
is even more complicated. Items measuring
trust in parliament do not necessarily do a
good job of measuring people’s assessments
and confidence in specified linkage institu-
tions (i.e. parties and parliaments, since they
represent the most important institutional
settings, which provide linkage between citi-
zens and the state). This means that when
the interviewee is asked on a scale to rate
his or her trust in parliament, we cannot be
sure what exactly he/she is evaluating, for ex-
ample it could be the political performance
of the current MPs or the legislative work of
parliament. To make accurate conclusions we
need a more complex set of questions, which
is usually not available, and that would be
the case in Greece. On the other hand we
cannot be confident that low levels of trust
in parliament affect the stability of the dem-
ocratic regime and the legitimacy of parlia-
ment. There are several arguments. However,
it is not the purpose of this paper to present
the theoretical framework, but only to give a
hint of possible implications in measurement
and interpretation of political trust.

In the Greek case we should take into seri-
ous consideration three endogenous factors,
and one exogenous one, in order to explain
the low levels of trust, and these are popu-
lism, corruption, weak social capital and, as
already mentioned, the pressure to imple-
ment austerity measures in a relative short pe-
riod of time. Populism is not a new malaise of
the Greek political system, which the financial
crisis has brought to the surface. It is a much
debated concept and many researchers have
studied its use in Greek politics (Lyrintzis 1987
and 2005, Pantazopoulos 2006).

For the purposes of this paper, let us only
note that one aspect of populist logic is the
adoption and implementation of policies on
the basis of electoral and narrow party crite-
ria, claiming that a policy is beneficial to the
general public, in order for the political parties
to satisfy the particularistic demands of the
party base and/or specific clientele groups,
and introducing policies that were bound to
have in the future severe negative implica-
tions, not only for the Greek economy but
for the Greek society as well (Lyrintzis 2011).
The outcome was an oversized public sector
subjected to the political parties, which the
state, as it has been proved today, would not
be able to fund for a long time, and a long
process of undermining people’s trust in the
representative structures of democracy.

Yet, additionally, there is one further very
important consideration which needs to be
taken into account, and that is the extensive
corruption in the Greek political system. All
the scandals and also rumors concerning the
unexplained wealth of prominent politicians,
which have recently come to light, have
turned the citizens into being even more
cynical and distrustful towards the represen-
tative political institutions of democracy, one
of them being parliament. The citizens are
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also turning to new forms of political protest
and extremist right wing parties. A signifi-
cant movement was the one called Aganak-
tismenoi [The Outraged], which started on
25" May 2011, with Greek citizens gather-
ing in the central squares of major cities all
over the country and the electoral percent-
age that Golden Dawn-the extreme right
wing party achieved and maintained in the
two recent elections.

At the outset of our analysis we should
keep in mind the dominant perception about
civil society in Greece, which is that it is par-
ticularly weak in relation to other European
member states. It is argued that the legacies
of the undemocratic past, especially in the
post war period, and clientelism are the two
most influential institutional properties that
hinder the emergence of a strong civil soci-
ety in Greece (Sotiropoulos 2004). Civil soci-
ety was unable to organize politically, so as to
exercise pressure on the state, and the trade
unions were colonized by political parties.

Considering these three points of political
malaise paralleled by the pressure for reform
that is imposed by the troika, a balance is
difficult to achieve. The Greek parliament as
an institution has admittedly been suffering
from the political malaise. What is seriously
challenged today is the legitimacy of the po-
litical system. Citizens tend to distrust MPs
and perceive them as corrupt, while the pub-
lic also considers political and parliamentary
discourse to be superficial and ostentatious
(Foundethakis 2003: 99-100). During the last
decade all major surveys including the Euro-
pean Social Survey (ESS, 2009) registered in-
creasing percentages of political apathy, dis-
trust of political parties and disenchantment
with politics. The waves of the European So-
cial Survey register declining levels of trust in
parliament, not only in Greece but all around
Europe. Especially in Greece the amount of

complete disenchantment has doubled, and
positive support for parliament has almost
disappeared (ESS, 2003-2009). In a survey
conducted by Public Issue, which assessed
public trust in Greek institutions for 2010,
the Greek Parliament was ranked 30th out of
a list of 48 institutions. Especially since 1989,
the year of the Koscotas scandal, when trust
levels fell significantly, they took a downward
turn, and only slightly in the year of 2004,
the year that Athens held the Olympic Games
and a general feeling of national pride was
widespread, only then did they mark a slight
rise. Recently, the deficit of public trustwor-
thiness that appears to surround not only the
Greek Parliament but the entire political sys-
tem and the general trend of its downgrad-
ing is acknowledged not only by the political
elite but also a large number of civil actors.
The democratic deficit of the Greek Parlia-
ment lies in the fact that developed into a
forum of discussion and furthermore as a le-
gitimizing institution. Rather than being the
center of decisions, it legitimizes the process
of decision-making.

One other popular explanation of any
growth in public disaffection is based upon
theories of political communications, and
thus the role of the media should be exam-
ined. Unfortunately there is no extensive re-
search in Greece that addresses to the media
coverage of the work of the parliament. De-
mertzis and Armenakis conducted in some re-
search in 1999 about the frequency of parlia-
mentary coverage in newspapers from 1977
to 1997. The tendency that is noted from the
beginning is that the parliamentary news in
proportion to the total of the publication is
quite low and remains at a very low level. In
proportion to the political news it shows a
dramatic decline. These data reveal either the
unwillingness of the press to cover the parlia-
mentary work, or a significant decay of the
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importance of Parliament’s role. Parliament
itself has moved toward greater openness in
its proceedings. The effect of a more open
Parliament, particularly through the medium
of television, would appear to be a more in-
formed public. Televised proceedings - which
means essentially televised extracts - reach a
large audience, especially through news and
regional programs. These practices, how-
ever, do not ensure that the public will turn
to show higher levels of support. A more in-
formed public might be a more skeptical and
demanding electoral body.

4. Concluding

Parliaments and legislatures as institutions
are supposed to be the cornerstone of repre-
sentative democracy. Nevertheless, in the list
of institutions - public or private - they most
frequently occupy the last places according
to the level of citizen confidence or esteem
(Beetham 2006: 110). The Greek Parliament
is no exception to that. Despite the fact that
after the establishment of the democratic
regime in Greece and its consolidation for
more than three decades, its institutions do
not enjoy the citizens’ support as democracy
does as an ideal. Parliament has a key role
in addressing this paradox. As the central in-
stitution of democracy, one of the primary
functions of parliament is to hold the gov-
ernment to account. In the process the Greek
parliament was subordinated to the parties
in government. Indicative of Parliament’s
weak status is the adjective that was used
by Alivizatos, characterizing it as a “talking”
parliament, opposed to what was supposed
to be, a “working” parliament with a cen-
tral aim of supporting action by the executive
(Alivizatos 1990: 144).

What is of great importance and needs
to be changed but is mostly avoided, at least

over the last 15 years, is a revision of the elec-
toral system. The electoral system should be
revised in the direction of enabling MPs to
act independently and allow them a degree
of freedom from their party. That is the main
reason why parties have been seen as intrin-
sic to a stable democratic polity. The wishes
and actions of MPs individually have had to
be subjugated to the dictates of party. In
Greece small amendments have been intro-
duced in order to give MPs individually more
freedom of action, but these have been very
timid changes. Because the reality is that party
control is much ‘safer’ for the working of de-
mocracy. Autonomous behavior by MPs is still
seen as a threat to the stability of the political
system, and therefore to democracy. The re-
cent changes in the political system may with
time develop a new democratic political cul-
ture and maybe it will enable the integration
of more autonomy in MPs" actions into the
normal functioning of the political system.
Similarly, closer links between MPs and their
constituencies may also develop.

The measures already implemented have
not been sufficient to change the conviction
of general public that “MPs in Greece care
only for their jobs”, serving their own private
interests and electioneering purposes rather
than the public interest. More information,
publicity and transparency concerning the
work of the MPs, a good practice could be,
for example, a public register of their ex-
perts and staff; this way more light would
be shed on it. Another idea that could help
would be that the MPs would publicly re-
port their activities in their constituencies. In
sum, more sustained efforts to improve the
transparency of all aspects of Parliament’s
work, not least important - that of the in-
dividual MPs, are needed to boost the trust
of the citizens in this central institution of
representative democracy.
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Concluding, it should be pointed out that
there is no safe solution to tackle public distrust
and disengagement. However, promoting a
greater familiarity with politics, politicians and
the Parliament and building on the more posi-
tive views that people have may have a better

chance of succeeding. The current challenges
that Greece is facing in the financial, the politi-
cal and the social sector should be a chance for
letting go of old practices and implementing
more reforms towards a more representative
and “working” parliament.
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Openness of the Assembly of Kosovo

Artan Venhari
1. Introduction

The Assembly of Kosovo is the highest leg-
islative institution of Kosovo directly elected
by the people for a mandate of 4 years, and
consists of 120 members elected by secret
ballot on the basis of open lists. Currently,
the Constitution provides that of these 120
seats 20 are guaranteed for non-majority
communities, with 10 seats being guaran-
teed for representatives of the Kosovo Serb
Community and another 10 for other non Al-
banian Communities.'>

Although there has been some movement
forward, there is still criticism that not enough
has been done on any of the points, which
has had a great influence. Since the end of the
war of 1999, the Assembly of Kosovo has had
4 legislatures,'® which have been faced with
the arduous task of adopting a great number
of laws which would aid with the transition
towards democracy and the establishment of
a functional state, to oversee the work of the
Government, and to build a relationship with
the Civil Society.

With regard to its main three obligations,
namely the adoption of laws, oversight of
the work of the executive and the repre-
sentation of people, the Assembly has not
performed at its best. The adoption of laws
is slow and only a third of the laws envis-
aged within the legislative plan get adopted.
It has not managed to find a way yet to raise
the level of accountability in order to hold
government officials accountable for their
policies or use of funds. And the civil society

125 Constitution of the Republic of Kosovo, Article 64,
126 Information on previous legislatures can be found at: http://
www.assembly-kosova.org/?cid=2,158

feels that it is becoming less representative
and cannot find a way to have their voice of
concern heard in the Assembly.

Lack of funds for its functioning and the
dependency on the Government for budget
allocation; lack of stronger cooperation and
relations with numerous independent agencies
to conduct overseeing; the unclear roles and
mandates of parliamentary committees and
the lack of cooperation between them; the
poorly defined role of the administration with
insufficient powers to be a stakeholder in the
Assembly - these are only some of the prob-
lems that the Assembly of Kosovo is facing.

However, we have to acknowledge that
there are still positive developments. Although
there are claims of lack of meaningful space
for civil society representatives for involve-
ment in public decision-making, the Assem-
bly has opened its doors, and it is partly an
obligation of civil society to also find a way to
participate in the processes. Some of the par-
liamentary committees'?” have started defin-
ing their mandates and drafting their internal
description of rules of procedure to aid them
in the process of seeking accountability. The
Rules of Procedure of the Assembly are also
being amended in order to provide space to
strengthen the role of the administration and
to further clarify the administrative structures.

One of the issues that remains as the most
concerning, and which has a strong influence
on the Assembly of Kosovo and its work, is the
elections and the behaviour of political parties.

127 The list of Parliamentary Committees can be found at: http://
www.assembly-kosova.org/?cid=2,110
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Kosovo is still in search of a suitable election
system, whereby there would be a higher level
of accountability of MPs towards the people,
with the representation of all groups. The con-
stant accusations of vote theft are shattering
the already fragile position of MPs.

2. The Legislative Framework

The legislative and institutional reform in Koso-
vo has been rather slow, and is still changing.
There has been a change of election rules ev-
ery time there are elections, and currently the
legislative is still discussing what the next ones
should look like. The decisions taken by the
Constitutional Court remind us of the weak-
ness in the work of the Assembly and of politi-
cal life in Kosovo in general. The changes of
the last Rules of Procedure were only minor
and cosmetic, and the new Rules of Procedure
have not been adopted yet. Although there
is still a positive perception with regard to its
openness to media and civil society, and there
is sufficient access to information, this is a re-
lation they still need to build on.

a) Elections: in search of a formula

Kosovo is a Parliamentary Republic, and
through a secret ballot voters directly select
their representatives for a mandate of four
years. So far Kosovo has witnessed four gen-
eral elections, and what is interesting to note
is that there have been changes to the system
of elections almost every time there are elec-
tions, and this shall undergo further changes,
as it is currently being worked on by the Par-
liamentary Ad Hoc Committee for Election
Reform. However, the two features that have
persisted in all of the above systems are the
reserved/guaranteed seats for non-majority
communities and the gender quota of 30%.

In the first elections of post-war Kosovo,
OSCE called for the application of closed lists

and the single district formula because it was
deemed best and most suitable, and easiest
to apply.’?® However, civil society organisa-
tions were unhappy with this model and re-
quest changes that would increase the level
of accountability of those chosen towards the
electorate. As a result of the lobbying by civil
society for a better democratic system, in the
elections of 2007 and of 2010 the lists were
opened and the electorate could also select
their representatives besides the political party.

Because of the growing feeling of disap-
pointment of the electorate with the existing
system, and the decreasing number of voter
turnout in elections, civil society organisations
have been looking into a possible reform of
the Electoral System that would change this
trend and offer recommendations for that
reform.'?® One of the issues raised was that,
since it was in the power of the central par-
ty leaders and not the voters to choose the
candidates, the links between voters and the
electorate are almost non-existent. Another
deficiency of the system which was noticed
was that there is no regional representation
in the assembly.

The proposal of the civil society was that,
in order to diminish the role of the central
party leaders and create balance, at the same
time as ensuring regional representation, and
strengthening the link between the elector-
ate and their representatives, the new system
should consider the division into more than
one district, that there be one vote per ballot,
and that the lists remain open.'°

However, this system by itself is not suf-
ficient, without more responsible behaviour

128 This formula was applied in the general elections of 2001
and 2004.

129 KIPRED, Reforming the Electoral System of Kosova, Prishti-
na, June 2005, 2nd edition.

130 KIPRED, Elections for the Citizen: Evaluation of the Kosovo
Electoral System and Recommendations for Future Elections,
Prishtina, January 2012.
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of political parties. The elections of Decem-
ber 2010 saw a large number of breaches
of procedures and irregularities. Because of
great external and internal pressures the State
Prosecution declared the trial of cases of elec-
tion crimes as a priority, but the results were
feeble. By end of June 2011 out of 174 re-
ports received the Public Prosecution only 18
verdicts had been rendered.'' The EC called
on Kosovo institutions to “...deal more de-
cisively with cases of electoral fraud” and to
“...address the shortcomings and ensure po-
litical will at all levels to conduct fair elections
at every stage of the process.”

b) The impact of the Constitutional Court

in the work of the Assembly

After the adoption of the Constitution of
the Republic of Kosovo on 15 June 2008, %
followed the establishment of the Constitu-
tional Court of Kosovo in January 2009, as
the chief guard of the Constitution.

Since its establishment, the Constitution-
al Court has played a very important role in
political life in Kosovo. Decisions taken and
opinions issued by the Court have had a great
influence in the parliamentary and political
life in Kosovo.

Following the ruling of the Constitutional
Court in autumn 2010, the then President of
Kosovo, Mr. Fatmir Sejdiu, stepped down and
the coalition fell apart, after which new elec-
tions were called for December. The ruling of
the Court was that Mr. Sejdiu was violating
the constitution as President of the Republic
of Kosovo and he was forbidden to hold any
other executive positions. During the time of

131 The EC Kosovo Progress Report for Kosovo, 2011, and
KIPRED, Election Crimes: An Analysis of the Criminal Prosecu-
tion and Trial of the Cases of Election Crimes in Kosovo, Prishti-
na, October 2011.

132 The constitution can be found at: http://www.kushtetuta-
kosoves.info/repository/docs/Constitution.of.the.Republic.
of.Kosovo.pdf

his exercising the position of the President
to Kosovo, he was also the leader of one of
the biggest political parties in Kosovo, of the
LDK.™3 Following the ruling, Mr. Sejdiu pre-
sented his resignation as President of Kosovo.

Similarly, the Court also challenged the
election of Mr. Behxhet Pacolli'** as President
by the Assembly. On 22 February 2011 Mr. Pa-
colli was elected by the Assembly as President,
as a part of the agreement with PDK.'** The
Constitutional Court on 30 March declared
that his election was unconstitutional and that
he had violated the Constitution. Mr. Pacolli
presented his resignation the following day.

After the resignation of Mr. Pacolli, the
deadlock had to be broken, thus the As-
sembly elected a consensual President, Ms.
Atifete Jahjaga, agreeing to undertake elec-
tion reforms, which were to be finalised in
2012, and which would amend the present
Law on Elections™® and make the necessary
constitutional changes for the election of the
President by the people in a separate ballot,
rather than by the Members of Parliament.

Her election came after the agreement
was reached between the three major politi-
cal parties that immediately after the election
reform she would relinquish office and pro-
vides the space for new presidential elections.
Even though some had been calling for her
resignation, the Constitutional Court issued
an opinion 6 July 2012'¥ ruling against eight
amendments to the Constitution proposed
by the Assembly. One of these opinions also
stated that early termination of the President’s
mandate would be unconstitutional, and pro-
posed the exercise of a full mandate.

133 Lidhja Demokratike e Kosovés (Democratic League of Kosovo)
134 The founder of the political party Alenaca Kosova e Re (New
Kosovo Alliance)

135 Partia Demokratike e Kosovés (Democratic Party of Kosovo)
136 Law No. 03/L-073 on General Elections in the Republic
of Kosovo

137 http://www.gjk-ks.org/?cid=2,28,298
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The Parliamentary Ad-hoc Committee for
Amendment of the Constitution has been es-
tablished with a limited mandate, with the aim
on proposing the necessary changes needed for
the electoral reform; none of the amendments
aims at making changes regarding the nature
of work and the procedures of the Assembly, its
internal organization, or its legislative powers.

Although some of the decisions taken by
the Court have had a great influence in the
parliamentary and political life in Kosovo, it
has maintained a high level of professionalism
and non-partisanship.

¢) The RoP: what we have and what we
would like

The Assembly of Kosovo is currently run-
ning based on the Rules of Procedure (RoP)
adopted by the Assembly in 2010.'*® Neither
the administration of the Assembly, nor rep-
resentatives of Civil Society are happy with
the current RoP, considering that the version
of the RoP adopted in 2010 had minor and
cosmetic changes, to remove the word UN-
MIK from its content and the presence of the
SRSG in the process of adoption and promul-
gation of laws. Furthermore, the current RoP
is not in line with the Constitution of Kosovo.

The Rules of Procedure are in the process of
amendment and passed the first reading in June
2012. They are expected to be adopted at the
start of the autumn session of the Assembly.

The amendments to the RoP are expected
to address a number of issues, among which is
also access to Parliament. The proposed amend-
ments are expected to simplify the procedures
for participation of civil society and NGOs'* in

138 A copy of the current Rules of Procedure of the Assembly of
the Republic of Kosovo can be found at: http://kuvendikosoves.
org/common/docs/T-_Rregullorja_Kosoves-29%20prill %20
2010-anglisht.pdf

139 Interview with the General Secretary of the Assembly, Mr.
Ismet Krasnigi.

the legislative process. As a part of the new
RoP, public hearings shall not remain optional in
the workings of Parliamentary Committees, but
shall become obligatory. It also provides that
every law that has to be approved has to un-
dergo the procedure of public hearing, which
will improve access to parliament.

Another major shortfall in the functioning
of the Assembly has been with bodies with
overlapping powers and agenda, which has
created confusion. While Kosovo was under
international administration, the Assembly
had developed a dualism. On one side there
was the Presidency of the Parliament, which
had the power to dictate the agenda of the
Parliament and on the other were Chiefs of
Parliamentary Groups who coordinated their
respective MPs.

This dualism meant not only problems for
the government, which had to negotiate with
the former in order to set the agenda and
with the latter to ensure that issues were vot-
ed, but it also created problems for the civil
society and media, which did not have any
access to the work of the Presidency.

In order to address this dualism, the new
RoP have stipulated a new structure to miti-
gate the role of the Presidency of the Assembly
and to strengthen the Chiefs of Parliamentary
Groups. A new body is envisaged, which shall
be the “Conference of Presidents”, which shall
consist of Chiefs of Parliamentary Groups,
who will decide on the political agenda of the
Assembly.™ There is resistance of the current
Presidency of the Assembly to accept these
proposed changes, as this would mean a loss
of political power, and maintaining of admin-
istrative but not political functions.

There are also efforts to move from the
current position of subordination of adminis-

140 Interview with Mr. Bardhyl Hasanpapaj, Legal Expert at na-
tional Democratic Institute
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tration of the Assembly to the political rep-
resentatives towards a partnership between
them. This would entail a higher degree of
authority to the General Secretary of the As-
sembly, as the manager of the administration
of the Assembly, and would remove the direct
influence of the Presidency of the Assembly
on the Administration of the Assembly.

The broadcasting of the work of the As-
sembly is also not regulated well. Although
there is an agreement between the Assembly
and the RTK™' to air the plenary sessions of
the Assembly, there is a general agreement
that this service has problems. In order to ad-
dress a number of issues regarding access to
documents, as well as following the work of
the Assembly, there is currently a project for
the digitalisation of the Assembly, which shall
be finalised with Parliamentary TV.

d) How is Access to information requlated?

Based on the reports produced by local and
international organisations, neither the legal
base, nor the practices within the Assembly of
Kosovo restrict access to information.'? While
the Constitution in general calls for full access
to public documents in public institutions.'*?
The RoP, although they do not define clearly
access to documents and meetings of bodies
of the Assembly, have not posed restrictions of
access to media and civil society.

A particular chapter of the RoP™4, which
deals with the plenary sessions and the tran-

141 Radio Television of Kosovo is a National Television Channel
142 Center for Policies and Advocacy, The right to access to
public documents: results and challenges of implementation,
Prishtina, June 2012.

43 Article 41 of the Constitution states that 1. Every person
enjoys the right of access to public documents; 2. Documents
of public institutions and organs of state authorities are public,
except for information that is limited by law due to privacy,
business trade secrets or security classification.

144 Rules of Procedure of the Republic of Kosovo, Ch XII — Ar-
ticle 43 — Publication and Registering of the Plenary Sessions,
http://kuvendikosoves.org/common/docs/T-_Rregullorja_
Kosoves-29%20prill%202010-anglisht.pdf

scripts, provides that “Sessions of the As-
sembly shall be public, unless otherwise de-
cided by the Assembly. The sessions may be
broadcast in accordance with the Decision of
the Presidency. An electronic record shall be
made of all plenary sessions. Each discussion
shall be recorded in the language in which it
was made. Minutes shall contain the agenda,
a resume of discussions and decisions taken
by the Assembly.” It further stipulates that
transcripts of meetings shall be “.. filed in the
Assembly archives; published in the web site
of Assembly; disseminated to the members of
Assembly; and made available to the public,
pursuant to the law.”

Members of civil society noted some short-
comings in the work of the Assembly. The first
shortcoming was that although there was a
positive response in the request for documents,
the Office for Public Relations still needed to
ask for permission from administration for the
release of any documents. The other more im-
portant shortfall regards the participation of
the civil society in the meetings of parliamen-
tary bodies. While the Assembly is open and
transparent, they do not seem to have found
a way of involving civil society in the parlia-
mentary processes. This participation is pas-
sive and does not offer space for civil society
representatives to present recommendations,
and there is currently no mechanism for MPs
to consider their recommendations. '

The administration considers that a good
way to address this in the future is by making
public hearings mandatory upon parliamen-
tary committees, which would provide the
necessary space for the civil society’s mean-
ingful inclusion.

However, we have to note that the Assem-
bly is still considered as one of the most open

145 OSCE, Reference Book for Civil Society Organizations: Par-
ticipation in the Legislative, Oversight and Budget Processes of
the Assembly of Kosovo, November 2011.
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and transparent institutions, as its work and
the work of its Committees is extensively cov-
ered by the media, and that it has endorsed
close cooperation with NGOs in the monitor-
ing of the work of the Assembly, or in a few
cases also in the process of institution-build-
ing. This involvement of civil society remains
to be further strengthened by regulating and
clarifying this relationship.

e) Anti Corruption, Conflict of Interest
and Disclosure of Assets

As MPs are physical entities, it is hard to
have them under any financial supervision.
The Anti Corruption Agency of Kosovo is the
only institution where MPs declare their as-
sets. However, although the ACA makes pub-
lic the declaration of assets by high officials,
here including MPs, it does not have any in-
vestigative powers to look into the reliability
of this information.

The Law on Rights and Responsibilities of
the Deputy is also vague in the aspect of con-
trol and supervision, as it specifies in detail the
benefits of the MPs, while failing to address
the issues of what should be done in cases
when they fail to meet their obligations or
fulfil their mandate. Even in the cases when
there is a clear violation of mandate, nothing
has been done to address this issue.

An important issue raised frequently has
been that of double employment by a large
number of MPs, by holding positions as board
members of agencies, thus violating provi-
sions stipulating that an MP cannot hold an
executive position in any other institution.

With the lack of any stronger institution-
al safeguards in the process of the activities
of MPs, civil society members and the Con-
stitutional Court have played a crucial role in
the supervision of the work of the Assembly
and the MPs.

The Ruling of the Constitutional Court to
limit the immunity of MPs has also played an
important role, as it removes any lack of clar-
ity regarding immunity from the cases of crime
and corruption. While the Court states that “...
the deputies of the Assembly ...enjoy functional
immunity for actions taken or decisions made
within the scope of their respective responsibil-
ity” they have no immunity “... from criminal
prosecution for actions taken or decisions made
outside the scope of their responsibilities.”

f) Political Parties: their financing and control

Currently the Law on General Elections'®
regulates the financing of the electoral cam-
paign of political parties, the Law on Financ-
ing of Political Parties regulates the general fi-
nancing of political parties, while the Law on
the President, which is currently being draft-
ed, shall cover the finances of the electoral
campaigns for presidential elections.

Because the issue of financing is so dis-
persed, all legal provisions that in any way are
connected to the financing of political parties
shall be included in a single law, that of the
Financing of Political Parties. This way of or-
ganizing shall not only make the understand-
ing of the legal system of financing of political
parties easier, but at the same time shall make
the access to information easier.

The financing of political parties and par-
liamentary groups is regulated by the Law on
Financing of Political Parties.’ This law was
subject to amendmentin December 2011. One
of the substantial changes was the increase
of the Fund for the support of parliamenta-
ry groups from 0.17% of the overall Budget
of the Republic of Kosovo, to 0.34%.'%® Al-
though the Law on Financing of Political Par-

146 | aw No. 03/L-073 on General Elections in the Republic of Kosovo
147 Law No. 03/L-174 on Financing Political Parties

48 |aw No. 04/L-058 on Amending and Supplementing the
Law No. 03/L-174 on Financing Political Parties
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ties is considered to be good, the main short-
fall is that it has not been fully respected and
applied in practice, because of the lack of will
of political parties to apply it.

This fund is used for the financing of reg-
ular activities of political parties, the financing
of their branches, of organizational units of
women and youth of political parties, financing
of pre-electoral and electoral campaigns, and
financing of activities of parliamentary groups.

Based on this law, political parties are
obliged to deliver a financial report to the
CEC. The primary and secondary legislation,
i.e. the Law and Regulations of the CEC
should clearly state the standard format for
delivery of regular financial reports to the CEC
by political parties. The CEC considers that it
would be helpful if political parties delivered
the electronic version of the report, rather
than printed version. This would enable easier
access to specific information for each of the
political parties. Apart from this, this would
also help the process of auditing and publish-
ing of reports by the CEC. Penalties for failing
to disclose financial reports, or provision of
false information, by political parties are sym-
bolic. Although it is currently stipulated that
the CEC is in charge, they do not conduct
the role of oversight of financing of political
parties. Unfortunately the CEC does not have
sufficient human capacities to oversee the fi-
nancing of political parties, and it should be
delegated to other bodies.™

As MPs are physical entities it is hard to
have them under any financial supervision.
The Anti Corruption Agency of Kosovo is the
only institution where MPs declare their as-
sets. Since they receive only salaries from the
Kosovo Budget, it is difficult to request any
other audit or supervision.

49 KIPRED, Strengthening the Statehood of Kosovo through
the Democratization of Political Parties, Prishtina, June 2012.

q) Openness to the Media

The Assembly has not managed to find a
way to improve the communication and build
relations with the media. This period of transi-
tion is evident through some of the decisions
taken earlier in 2012, which posed restrictions
of media on the premises of the Assembly.

In order to regulate the access of broad-
casting media and complaining that cameras
in the hall of the assembly were disrupting the
work of the Assembly, a decision was taken
to restrict the possibility of TV journalists to
interview MPs in the hall of the Assembly.
Thus they were forced to carry out this activ-
ity outside the building. After great protests
from media, as this posed a problem to them
as well as to MPs, influencing the quality of in-
formation, an office was established inside the
building for this purpose, which did not work
very well. In the end restrictions were again re-
moved and broadcasting media can again film
within the premises of the Assembly.

Many representatives of the media and
civil society also consider that there is lack
of transparency in the work of the Assembly,
as there is a complete lack of access to the
deliberations of its highest political body, the
Presidency of the Assembly. The Presidency,
which has decision-making powers, holds
regular weekly meetings, which are not open
for journalists or for non-governmental orga-
nizations that monitor the Assembly.

This lack of transparency in the delibera-
tions and decisions of the Presidency and the
lack of engagement of civil society in the legis-
lative process have weakened the overall posi-
tive perception of the Assembly as one of the
best performing public institutions in Kosovo.



82

FRIEDRICH
BER'

EBERT-
STIFTUNG Open Parliaments 2012 - Transparency and Accountabilityof Parliaments in South-East Europe

3. Public Attitudes vis-a-vis Parliament

However, looking at the development of the
Assembly through the legislations, we can
note a positive movement forward, with an in-
creasing level of results and external engage-
ment. Nevertheless, there are numerous short-
comings in the work of the Assembly which
raise doubts as to their ability to carry out their
obligations as representatives of the People.

One of the greatest deficiencies is their
lack of ability to conduct meaningful over-
sight of the Government and to hold the
government to account for their actions. A
clear show of their weaknesses against the
executive became very clear when the ex-
ecutive decided to ignore two motions of
the Assembly.’™ One of the motions called
for the implementation of measures of reci-
procity in the EU and US mediated dialogue
between Kosovo and Serbia, and the other
motion requested the head of the Kosovo
delegation in the dialogue to report to the
Parliamentary Committee on Foreign Policy
and also report in the plenary sessions of the
Assembly. Unfortunately, the Assembly did
not have the strength to impose its decisions
and the executive simply chose to ignore
these motions by claiming that they were
mere recommendations by the Assembly and
had no obligatory power.

The other widely spread negative prac-
tice among parliamentarians is their engage-
ment in the public sector, which sometimes
leaves their engagement in the Assembly as
secondary. Although there are no clear provi-
sions prohibiting this, this influences the over-
all work of the Assembly. However, there are
provisions in the Law on Rights and Responsi-

10 Assembly of the Republic of Kosovo, Resolution

Nr. 04-R-001, Prishtina, 10 March 2011.
http://www.assembly-kosova.org/common/docs/Resolution_
for_dialogue_between_R.Kosovo_and_R.Serbia.pdf

bilities of the Deputy that pose limitations in
the possibility of engaging in other executive
positions, which has been violated in some
cases with MPs becoming members of Execu-
tive Boards'" of other institutions.

The subordinate role of the Assembly can
also be noticed in the budgeting process, in
which the Assembly has to negotiate with
the Government on its annual allocations,
and also has no powers to ensure the bud-
gets for the functioning of independent in-
stitutions supporting it to carry out the over-
sight of the executive.

On many occasions, the administration
of the Assembly has requested from inter-
national donors and local organisations to
provide support not only to the deputies and
political representatives, but to extend that
support to also include the administration.
Although there is a strategy for the Assem-
bly administration developed by the support
of the National Democratic Institute (NDI)'*?,
international donors and local organisations
working with the Assembly and Parliamen-
tary Committees do not adhere to it, but
rather work based on their plans and proj-
ects, and not in coordination with the As-
sembly administration and their strategy. In
some cases this has resulted in overlapping
activities and competition between organisa-
tions working at the Assembly, and reflects a
lack of ownership by the administration of
the projects implemented.

The work of parliamentary committees
also remains fragmented, as there is no coor-
dination of work between them to maximize
their impact and efficiency. There are still joint
committee meetings which would help Parlia-
mentary Committees conduct a better review
and monitoring of policies of the Government.

51 Interview with Petrit Zogaj, FOL Movement
52 National Democratic Institute
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The implementation of the Legislative
Strategy has continued to be an Achilles’
heel of the Assembly. Analysis shows very
poor performance of the Assembly in the
adoption of laws it envisages in its annual
Legislative Strategy. Currently, the Assembly
manages to adopt around 50% of the laws
foreseen in its strategy.'?

4. Conclusions and Recommendations

Although there has been general movement
forward for the Assembly, there are a number
of shortcomings that the Assembly needs to
address in order to enhance its efficiency.

1. Because of the highly contested elec-
tions of December 2010, identified with
“industrial theft of votes”, the Assembly
enjoys a very low level of trust. In order
to change this sentiment, the Assembly
needs urgently to complete the process of
election reforms and propose amendment
that would present a meaningful change
in the election process, providing for bet-
ter controls and a more representative de-
mocracy than the existing one;

2. The Assembly has to find ways to carry
its oversight role in raising the level of
accountability of the executive towards
the Assembly. There should be more co-
ordinated and joint work of Parliamentary
Committees for a better monitoring and
assessment of the work of the perfor-
mance of the executive;

3. The Assembly should adopt as soon as
possible the new Rules of Procedure,
in order to increase the efficiency of its
work, as well as to provide clarity with re-
gard to the functioning of the Assembly
and its committees;

153 A brief Study on Legislative Strategy: Its implementation and
influence on the work of the Assembly and Government, GAP
Institute, February 2010.

4. The Assembly administration should work
on raising the capacities of its staff to
provide better support to Parliamentary
Committees in conducting oversight and
analysis of the performance of the execu-
tive. The Assembly administration should
coordinate the work of local and interna-
tional institutions in the implementation
of its strategy and internal reforms;

5. The Assembly should seriously consider
stipulating legal provisions that set out
not only the benefits, but also address
the obligations and limitations of MPs.
One of these should be to prohibit any
engagement of MPs in the public sec-
tor, to maximize the impact of their work
as MPs. This could improve not only the
quality of deliberation by MPs, but also
increase the level of implementation of
the legislative agenda;

6. The Assembly should work on its relations
with the public and improve its relations
with the media and civil society in order to
change the overall negative perception of
the work of the Assembly;

7. The Assembly and its committees should
strengthen their work with Independent
Agencies in order to improve oversight of
the work of the executive. To this end they
should review the legal provisions regard-
ing allocation of budgets for Independent
Agencies and the Assembly itself, in order
to preserve financial independence;

8. The Assembly should establish a separate
channel that would provide direct broad-
casting of plenary sessions of the Assem-
bly and the working of its bodies.
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Open Parliaments: The Case of Macedonia

Renata Treneska-Deskoska
1. Introduction

In contemporary democracies, there is no
doubt that “transparency is new leadership
imperative”." Fulfillment of this imperative is
even more important for countries of transi-
tion, trying to consolidate democracy. In these
countries, including Macedonia, the dignity
and transparency of the Parliament is very im-
portant for the legitimacy of this and other
state institutions elected by this body, as well
as for democratic consolidation.

A leading idea of the constitution drafters
in Macedonia was that the Parliament should
be a “nest of democracy” and an institu-
tion which represents the genuine will of the
citizens. Because of that, in the constitution
drafting process, they created a semi-presi-
dential system (with elements of an assembly
system), which on the scale between parlia-
mentary and presidential system is closer to
the parliamentary one, and in which no other
state body should be allowed to dissolve Par-
liament. This constitutional peculiarity, which
means a lack of one of the mechanisms of the
system of balance between legislative and ex-
ecutive power, could lead towards the wrong
conclusion that the Parliament of the Repub-
lic of Macedonia has the leading role in the
political system. But the legal norms should
only be a starting point in the evaluation of
the role of the political institutions.

After the period of “glory” of the Macedo-
nian Parliament at the start of the transition,
when the Parliament was the mediator in the
transition and initiator of debate and making
decisions on important issues; the process of

154 http://blogs.hbr.org/cs/2012/04/transparency_is_the_new_
leader.html

marginalization of Parliament started. Margin-
alization of parliaments is a tendency in most
of the contemporary democracies. The theory
speaks about “sunset” of the legislatures or
rubber-stamps legislatures. This problem is
even bigger in the Republic of Macedonia,
because submission of the Macedonian legis-
lature under the government is accompanied
by a violation of the Constitution and Rules of
Procedure by the Parliament itself. Because of
that the Macedonian Parliament can be quali-
fied as a non-institutionalized parliament.'>

The current composition of the Parliament
in Macedonia was elected in June 2011. It is
consisted of 123 MPs, of which 120 are elect-
ed in six electoral units on the basis of pro-
portional representation. These mandates are
distributed according to D'Hont formula. For
the first time, in 2011 Macedonian citizens
living abroad voted and elected 3 MPs in the
Parliament. In the last elections, 5 coalitions
won seats in the Parliament: 56 seats are held
by the coalition headed by VMRO-DPMNE;
42 seats are held by the coalition headed by
SDSM; 15 seats are held by DUI; 8 by DPA
and 2 by NDP. The current government was
elected by the MPs from the lists headed by
VMRO-DPMNE and DUI."®®

155 According to Rod Hague, Martin Harrob and Shaun Breslin
parliament is institutionalized when: it efficiently performs leg-
islative function; has well established internal organization (for
example committees); abides by its own rules; and reaches an
accepted place in the political system. Rod Hague, Martin Harrob
and Shaun Breslin, “Komparativna vladavina i politika”, Zagreb:
Fakultet politickih znanosti Sveucilista u Zagrebu, 2011, p. 319
156 \/MRO-DPMNE has been in power since 2006. In the period
from 2006 to 2008 the ruling coalition consisted of the MPs
elected on the list headed by VMRO-DPMNE and MPs elected
on the list of DPA. Since the pre-term elections in 2008 till
now, the ruling coalition is composed of MPs elected on the list
headed by VMRO-DPMNE and the list of DUI.
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The first impression of the transparency
of the Parliament in Macedonia is that it is
the most transparent of all institutions, but
a closer look at its functioning shows many
problems of its openness.

2. Legislative Framework on the
Transparency and Accountability
of the Parliament in Macedonia

The question of transparency and account-
ability of the Parliament of the Republic of
Macedonia is regulated in the Constitution
and several laws and by-laws, such as the
Law on Parliament, the Law on Free Access to
Public Information, the Law on Members of
the Parliament, the Law on Prevention of Cor-
ruption, the Law on Conflict of Interest, the
Rules of Procedure of Parliament, the Rules on
Internal Order of Parliament, etc. This analysis
will address only the new legal developments,
i.e. legal changes that were not addressed in
the previous Open Parliaments Bulletin.

2.1 Law on the Parliament of the
Republic of Macedonia

In spite of the debates as to whether the
Constitution contains the basis for adoption
of the Law on the Parliament of the Republic
of Macedonia, this law was adopted, regu-
lating in @ more detailed manner questions
of transparency and accountability of the
legislative body.

a) Contacts of MPs with citizens and
NGOs - This law regulates that MPs, aside
from their regular work during sessions in
the Parliament and its working bodies, shall
perform contacts with citizens; contacts and
consultations with non-governmental organi-
zations; contacts, cooperation and consulta-
tions with trade unions and with associations
of citizens, etc. (Art.8) This law also obliges

the bodies of local self-government to pro-
vide equal assistance to MPs in performing
their function. The local bodies should pro-
vide an office and conditions for the MPs for
contacts with the citizens from their constitu-
encies (Art. 11). Further, Article 36 determines
that Parliament, in cooperation with the lo-
cal self-government units, shall provide office
space for meeting between MPs and citizens
in their constituency. If these two articles are
compared, inconsistency could be noticed:
Article 11 determines an obligation for lo-
cal self-government bodies, while Article 36
regulates shared obligation between Parlia-
ment and the local self-government bodies.
Further, Article 36 regulates that every Friday
shall be devoted to the MPs' contacts with
the citizens in the constituencies. The Parlia-
ment should not convene sessions on Friday
(plenary sessions, meetings of working bodies
and activities of the Parliamentary Groups for
cooperation with parliaments of other states),
except in urgent and extraordinary circum-
stances. The finances for maintaining con-
tacts between MPs and citizens should be se-
cured from Parliament's finances in the Bud-
get of the Republic of Macedonia. This should
be done with an act adopted by the Budget
Council of the Parliament, which consists of
president (one of the vice-president of the
Parliament), a vice-president (the president
of the Parliament’'s Commission for financing
and budget) and 9 MPs.

b) Disclosure of assets of MPs - This law
also regulates the transparency of the finan-
cial situation of MPs. According to Article 15,
MPs are obliged in the period of 30 days from
the verification of their mandate to fill in a
questionnaire with detailed information on
their assets and property, debts and financial
claims, other values that are owned by them
or by members of their families, as well as the
origin of the property. MPs also should give a



Open Parliaments: The Case of Macedonia

FRIEDRICH
EBERT
STIFTUNG

87

statement for giving up of protection of se-
crecy of bank accounts. MPs are also obliged
to fill in the same questionnaire 30 days after
termination of their mandate. These question-
naires should be submitted to the State Com-
mission for Prevention of Corruption and the
Public Revenue Office. The information from
the questionnaires is public, except those that
are protected by law.

C) Supervisory hearings — The Law on
Parliament introduces supervisory hearings,
whose purpose is to examine the work of
the government in executing legislative man-
dates. At the supervisory hearing other per-
sons can be invited who can give informa-
tion regarding the subject of the supervisory
hearing. The public shall be informed about
the supervisory meetings through the Parlia-
ment website and the Parliament TV Chan-
nel. The Law does not regulate the possibility
of interested persons attending the hearing
and offering their testimonies. While in some
countries, citizens can attend hearings and
offer their written testimonies, in Macedonia
citizens must be invited to testify at a public
hearing."™ The conclusions from the supervi-
sory hearing shall be posted on the web site
of the Assembly.

d) Parliament TV Channel — The Law on
Parliament regulates the functioning of the
Parliament Channel. Parliament has program
responsibility for broadcasting the activities of
Parliament through the Parliament Channel.
The Parliament Channel informs and educates
the citizens about political life, through par-
liamentarian, educational and civic programs.
The Parliament Channel Council, which is
composed of 11 MPs (6 from the ruling coali-
tion and 4 from the opposition) elected by the
Parliament, has responsibility of securing the
broadcasting of the activities of the Parliament.

157 “The Public Hearing Process — A Guide for Citizens”, NDI,
November 2011, p. 8.

e) Parliamentary Institute of the Assem-
bly of the Republic of Macedonia — The Law
on Parliament provides for the creation of a
special organizational unit of the Parliament
— the Parliamentary Institute, with the aim of
fostering the legislative, supervisory and an-
alytical research capacity of the Parliament.
The implementation of the legal norms was
supported by the Swiss Agency for Develop-
ment and Cooperation (SDC), USAID and
NDI. The organization scheme of the Parlia-
mentary Institute was set up and within that
special unit for education and communica-
tion was drafted. The aim of this unit is to
develop and organize communication and
informational activities on the work of Par-
liament, including a service where visiting
citizens may obtain information on the work
and role of the Parliament; it prepares vari-
ous printed and electronic informative mate-
rials related to the legislative powers geared
towards different target groups; it organizes
tours of the Assembly and facilitates visitor
access to working sessions in the Assembly; it
supports the further development of commu-
nication with the public, schools and univer-
sities, etc.™ The activities for organization of
this Parliamentary Institute started in 2010,
the public announcements for employing in
this Institute were made at the end of 2011
and beginning of 2012, but the results were
missing. Some of the TV stations informed
about the scandals in the process of selection
of candidates for the posts in the Parliamen-
tary Institute, which led towards nullification
of the job announcements.™®

158 “Katalog so opis na rabotnite mesta i licnite kvalifikacii”,
Parlamentaren institute na Sobranieto na Republika Makedoni-
ja, November 2011, p. 69.

19 Ima li skandal so Parlamentarniot institut? http:/www.vesti.
alfa.mk/default.aspx?eventld=46004&mld=36&egld=6
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2.2 Rules of Procedure of the Parliament
of the Republic of Macedonia

The Rules of procedure of the Parliament
were adopted in 2008, but in 2010 they were
amended. The amendments mostly contained
changes in the procedural guarantees of the
MPs in the law-making process and one pro-
vision that provided a legal basis for improve-
ment of the transparency of the work of the
Parliament. Article 226, as it was adopted in
2008 contained the possibility for citizens to
follow the plenary sessions. The amendment
adopted in 2010 included the possibility for
the citizens to follow the sessions of the Par-
liament, as well as of the working bodies, in
accordance with the act on internal order of
the Parliament.

2.3 The Rules on Internal Order
of the Parliament of the Republic
of Macedonia and Manual
for Their Implementation

In November 2011 the President of the Par-
liament issued the Rules on Internal Order of
the Parliament of the Republic of Macedo-
nia, regulating the conditions and procedure
for entrance into Parliament. The provisions
from these Rules are further developed in the
Manual for implementation of the Rules on
Internal Order of the Parliament, issued by the
Secretary General of the Parliament. Accord-
ing to these acts, only the president of the
Parliament, vice-presidents of the Parliament,
presidents of the working bodies and coordi-
nators of parliamentary groups can receive vis-
its from visitors for consultations, on the days
on which Parliament is in session. If we bear
in mind that Parliament should not convene
only on Friday, it could be concluded that MPs
are restricted in their contacts with the citi-
zens, because they are not formally allowed
to be visited in Parliament, at least four days

of the week. Also, when there are protests in
front of the building of Parliament, and Par-
liament is convened, the coordinator of the
parliamentary group can receive visits from a
maximum of three representatives of the per-
sons who protest. For realization of that visit,
they must submit a written demand to the
coordinator of the parliamentary group. If the
coordinator of parliamentary group agrees
to receive the visit, he/she must also fill in a
written form that should be sent to the Secre-
tary General of the Parliament. The Secretary
General informs the security service of the
Parliament that the coordinator will receive a
visit from the people protesting in front of the
Parliament. A copy of the written form filled
in by the coordinator of parliamentary group
is also sent to the President of the Parliament.

These procedures are criticized by some
of the MPs, because they feel that they are
restricted in the communication with their
electors, because they have sessions at least
four days in the week and are not allowed
to receive visits from citizens. Also, the proce-
dures for receiving visits in cases when there
are protests in front of the Parliament are also
considered as restrictive.

2.4 The Law on Free Access
to Public Information

The Law on Free Access to Public Information
was adopted in 2006, and amended in 2008
and 2010. The main changes in 2010 were
in the definition of the holder of information,
the notion of information of public character,
introduction of the “public interest test”, in
broadening of the obligations of the hold-
ers of public information, composition of the
Commission for protection of the right to free
access to public information, etc.

The text of the Law adopted in 2006 con-
tained a narrow definition of the notion of
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information of public character, which was
defined as information of any kind that was
produced and held by the holder of the infor-
mation, or was held only by the holder of the
information according to their competencies.
This definition produced problems in practice.
This problem was addressed in the amend-
ments from 2010, according to which public
information is information of any kind that is
produced or is held by the holder of the infor-
mation according to their competencies.

The changes from 2010 also introduced a
“public interest test”, as an obligatory proce-
dure followed by the holder of information,
before they refuse access to information,
during which procedure the holder of the in-
formation checks the consequences over the
interest that is protected, i.e. the public inter-
est that will be reached with allowing public
access to the information.

The amendments from 2010 enhance the
list of information that should be published
by the holders of the information. The hold-
ers of information should publish laws and
by-laws on the official web page of the in-
stitution, should publish announcements for
the activities taken in fulfillment of their legal
competencies, should publish statistical data
on their work, etc.

Another important change made in 2010
was the shortening of the term in which the
holder of information should give access to
the information to the person who demands
the information (from maximum of 10 to
maximum of 5 days). In a case of refusal
by the holder of information to give access
to the information, the law determines the
procedure for appeal to the Commission for
protection of the right to free access to pub-
lic information. The procedure for election
of this Commission has also been changed.
Now the Government does not have formal
competencies in the procedure of election of

this Commission, but it is in the competence
of the Parliament, and it can be elected only
with the support of the ruling majority.

The changes from 2010 also in a more de-
tailed manner regulate the content of the re-
port that the holders of the information send
to the Commission for protection of the right
to free access to public information.

2.5 Electoral Code and Law
on Financing of Political Parties

The Electoral Code in Macedonia was adopt-
ed in 2006 and it has been changed several
times. In most of the cases the provisions on
financing electoral campaign were changed.
All the changes were under the "“excuse”
of searching for more efficient control and
better transparency of financing of electoral
campaigns, but in reality the changes were
not made with “honest intentions”.

The latest changes to the Electoral Code
were adopted in 2011. These changes of the
Electoral Code introduced reporting on dona-
tions and expenditures in the middle of the
electoral campaign. According to current
norms, the organizer of the electoral cam-
paign is obliged to submit a financial report
for the revenues and expenses on the 11t
day from the day of opening of the special
account for financing the electoral campaign.
This report is submitted to the form that is
adopted by the Ministry of Finance. These re-
ports should be submitted to the State Elec-
toral Commission, State Audit Office and to
the State Commission for Prevention of Cor-
ruption, which are obliged to publish them on
their web pages.

Fifteen days after the end of campaign
the organizers of the campaign are obliged
to submit a total financial report to the same
state bodies, including Parliament. If the
State Audit Office determines irregularities
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in the financial report, it should, in period of
30 days, submit a demand for the start of a
misdemeanor procedure or a demand to the
public prosecutor for criminal charges against
the organizer of the electoral campaign that
violated the law.

The Electoral Code does not contain ef-
ficient mechanisms for control of financing
of the electoral campaign. Nor do the com-
petent bodies have the capacities and will to
perform professional control of financing of
electoral campaign. The newly elected MPs in
the 2011 elections did not enter Parliament
with “clean hands” if the financing of their
campaign is in question.

The need for improvement of the legal
frame of financing of electoral campaigns is
also highlighted in the latest report of OBSE/
ODIHR, which recommends that “provisions
on campaign finance reporting should be ex-
panded to provide more effective mechanisms
for audit. Consideration should also be given
to adopting a more detailed template for the
reports, which requires contestants to itemize
expenditures. Deadlines should be introduced
for auditing campaign finance reports before
election day. Responsible institutions should
strengthen their resources to enable an accu-
rate and timely audit.”®°

The irregularities of financing are not pres-
ent only during the electoral campaign, but
also during the everyday operation of politi-
cal parties. The Law on financing of political
parties was adopted in 2004 and has been
changed several times. The latest changes
in 2011 introduced provisions for improving
the transparency of financing of political par-
ties, such as: obligation for political parties
to publish the register of donations on their
web page; the obligation of competent state

160 OSCE/ODIHR Election Observation Mission Final Report on
Early Parliamentary Elections 5 June 2011, p. 21.

bodies to publish financial reports of political
parties on their web pages, etc. Despite all
these provisions that should provide transpar-
ency, financing of the political parties is still
“shrouded in fog”.

2.6 Law on Lobbying

The Law on Lobbying was adopted in 2008.
In 2010 the Constitutional Court abolished
several provisions of the Law, and in 2011
Parliament adopted changes to the Law. In
the procedure for adoption of the Law on
lobbying several influential NGOs in Mace-
donia pointed out that the law restricts the
right of NGOs and citizens to participate in
the law-making process.'' After the adop-
tion of the Law, they initiated the procedure
before the Constitutional Court, arguing
that the law was imprecise in the attempt
to make a difference between activities that
were considered as lobbying and activities
that were not considered as such. The law
provided that only activities of the persons
who are invited to participate in the process
of preparing or deliberation and implemen-
tation of the laws or other acts would not be
considered as lobbying. So the problematic
part was that only activities of those who
were invited were not considered as lobby-
ing. In addition, the Law contained contra-
diction and was imprecise as to whether ac-
tivities of the NGOs would be considered as
lobbying or not. These problems in the Law
on Lobbying were also noticed in the 2011
Progress Report on our country prepared by
the European Commission, in which it was
pointed out that “implementation of the
Law on Lobbying continues to create selec-
tive access by interest groups to policy mak-
ing. Lobbying can only be undertaken at the
invitation of the relevant legislative body,

161 Remarks on the Law on lobbying, FOSIM, 2008, pp.6-7.
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and is permitted for civil associations but not
for foundations” .62

The Constitutional Court in its decision
held a position that the provision from Article
23 of the Law did not secure equal opportu-
nities for access to all interested subjects to
participate in the process of drafting the laws
and other acts, because it was at the discre-
tion of the organizers to invite participants in
the debate. Because of that the Court held
that there was an opportunity for discrimina-
tion and restriction of the access of all inter-
ested to participate in the debate on adoption
of laws. Because on one hand the Law did
not contain precise conditions for invitation
of persons to participate in the process of
law-drafting, and on the other it determined
that activities of NGOs for which they were
paid were considered as lobbying, regardless
of the fact that such activities performed by
other legal persons were not considered as
lobbying, the Court held that Article 23 was
contrary to the rule of law as a basic constitu-
tional value. Also the Court found that Article
23 did not mention foundations, which led
to the conclusion that all activities of founda-
tions were lobbying. The Constitutional Court
decided that Article 23 was unconstitutional
and because of that it was abolished.®3

The changes of the Law adopted in 2011
introduced procedural guarantees for the reg-
istration of lobbyists. 64

3. Open Parliament in Practice
During the past years of transition, Macedo-

nia has been faced with two kinds of prob-
lems in building a rule of law: legal norms

1622011 Progress Report, European Commission, Brussels,
12.10.2011, SEC (2011) 1203 final, http://ec.europa.eu/enlarge-
ment/pdf/key_documents/2011/package/mk_rapport_2011_
en.pdf, p.6.

163 Decision U 232/2008.

1®4 In Macedonia, up to today only one person is registered as
a lobbyist.

that do not “empower” the citizens, but the
state institutions, or are imprecise and not
“harmonized” with democratic standards,
and non-implementation of laws. Both prob-
lems are also present when the issue of open
parliament is analyzed.

3.1 Open Day of the Parliament
and Visits by People

The procedure for citizens to attend the ses-
sion of the Parliament or its working body
is hostile and publicly unknown. Even those
who know the possibility do not always get
access, because, as some MPs point out, pro-
cedures for giving permission to the citizens
to be present at the sessions of the Parliament
give too much discretion to the President of
the Parliament, who decides whether some-
one will be allowed to be present or not. As
examples, when permission was refused or
the demand was not considered by the Presi-
dent, they point to the relatives of the victims
from the 2001 events, relatives of a boy (Mar-
tin Neskovski) who was killed on the day of
the elections in 2011 by a policeman, etc.

Also, as was mentioned, the citizens are
not allowed to visit MPs in the Parliament dur-
ing the days when there was a parliamentary
session. Only coordinators of the parliamenta-
ry groups can receive visits, for consultations.
So the MPs had to “beg” the coordinator of

their parliamentary group, formally to “re-
ceive” their visitors.

During these previous years, the attempt
to open the Parliament resulted in organizing
“Open Parliament Days".'® For the inaugural
week-long event in 2005, the Parliament was
visited by ten thousand people from all over
Macedonia. “Open Parliament Days” were
organized in 2006 for a second time, and this

185 This project was supported by NDI, USAID and NED.
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event lasted 3 days, while this event was last
organized in 2010 and lasted one day, when
300 people visited the Parliament. After that
this event has not been organized any more.

The Macedonian Parliament does not of-
fer regular visit tours, as do other parliaments.
In previous years, groups of students or pu-
pils, on the written demand of their profes-
sors, were allowed to visit the Parliament. This
last year (2012), because of reconstructing
works in the building of the Parliament, such
visits have not been allowed.

3.2 Participation in the Work
of the Parliament

The participation of the citizens and NGOs in
the work of the Parliament can be done in
several ways. Ten thousand electors can pro-
pose a law in the Parliament, which has not
happened in the past two mandates of the
Parliament (2008-2011 and from 2011 till
now). The citizens can participate in the law
making process, through voting in referenda
for adoption of the law, which has also not
happened in the years of this research.

Also citizens, as interested parties, ex-
perts or members of NGOs can participate
in the work of the Parliament, if they are
invited to present their opinion at public
hearings or public debates on the laws. In
this regard, two points must be regarded:
first, many of the laws are adopted in the
Parliament by using emergency procedure,
and second, there are no clear procedures
according to which individuals and NGOs
can request and obtain a chance to partici-
pate in public debates or hearings.

During the previous term of Parliament
(2008-2011), 157 laws were adopted on the
basis of short procedure, 163 laws were ad-
opted on the basis of emergency procedure
and 528 laws were adopted by using regular

procedure. During that mandate of the Parlia-
ment working bodies of the Parliament held
five supervisory hearings and 15 public de-
bates'®. During the same period the National
Council for the Euro-integration, which is a
special body within the Parliament, consisting
of representatives of the legislative and execu-
tive power and of civil society (NGOs, Mace-
donian Academy for Science and Art, Asso-
ciation of Journalists, trade unions, religious
communities), organized 18 public debates.™®’

As has already been mentioned, the rules
that regulate the issue of public debate and
supervisory hearings give discretional pow-
er to the president of the working body to
choose who they will invite to participate in
the debates. There are no prescribed con-
ditions as to who can demand and obtain
permission to participate in the debate, so it
could be said that there are no guarantees
that give chances to individuals or NGOs to
be invited to debate or to give written state-
ments on the hearings.

3.3 Access to Information
of Public Character

The Law on Free Access to Information of
Public Character was not used very often for
obtaining information from the Parliament.
In 2009 Parliament received 11 demands for
access to information of public character, in
2010 — 18 demands, in 2011 — 61 demands.
All demands were answered. Most of the de-
mands in 2011 were from one NGO.

1% Report for the Work of the Sixth Parliamentary Mandate
of the Parliament of the Republic of Macedonia, 21.06/2008-
14.04/2011, pp. 52-52.

167 Report for the Work of the Sixth Parliamentary Mandate
of the Parliament of the Republic of Macedonia, 21.06/2008-
14.04/2011, p.69.
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3.4 Web Page of the Parliament

The Macedonian Parliament has a well-orga-
nized web page. All relevant information can be
found on the page, which is regularly updated.
The page contains information about relevant
legislation, a brief CV of MPs, all received ma-
terials into the Parliament, status of the materi-
als (in which phase of the proceeding they are),
stenographic notes from the parliamentary ses-
sions, how MPs voted on each question, reports
about the work of the Parliament, etc.

Also, the sessions of the Parliament can be
followed live on the web page of the Parlia-
ment. The Macedonian version'®® of the web
page has been visited 350,000 times by over
80,000 different visitors.®°

The shortcoming is that there are no per-
sonal pages of the MPs in which they will
share their opinions on different issues.

3.5 Constituency Offices

Constituency offices contributed to the trans-
parency of the Parliament and gave better
chances to citizens to reach the MPs that rep-
resent them, but also gave technical facilities
to some of the MPs for easier communication
with their electoral base. For this reason open-
ing of such offices was welcomed by the citi-
zens and by the MPs, but also this was pointed
out as good example that could be followed.

“The model sought to establish offices in
municipal buildings in order to emphasize that
constituency service was not-partisan. In addi-
tion, the offices are now staffed by assistants
who are recruited through open competition;
these assistants are also put through a training
program to ensure that they know how to deal
with the cases brought before them and that

168 There is also English, Albanian and French version.
19 Report for the Work of the Parliament of the Republic of
Macedonia for the period 25.06/2011-31.12/2011, p.198.

they are adequately equipped to support the
MPs.”170 “The offices are so located that no
citizen is more than 30 kilometers away and
most people are within 5 kilometers. Voter
awareness of the offices is over 60 percent.” "’

The opening of 75 offices in 44 munici-
palities is planned. This plan is based on sev-
eral criteria — number of seats of the political
parties in the Parliament, geographical distri-
bution, representation of women, representa-
tion of smaller ethnic groups, etc).

Not all MPs have such offices. Before the
parliamentary elections in 2011, there were
65 offices functioning. After the elections, the
number of offices was reduced to around 50.
One office is used by several MPs from the same
political affiliation from the same region. But
there are also cases in which the MP has “office
on paper” and an assistant, but in fact the may-
or does not provide space for the office. Also,
some MPs pointed out that the President of the
Parliament does not always respect the rule that
Friday is a day for meetings with the electors
and appoints sessions of Parliament on that day.

At first, citizens used these contacts with
MPs for demanding personal favors (such as
employment, assistance in judicial proceed-
ings, etc.); later, help for regional problems
(roads, etc.) and for introducing specific legal
norms was requested. One of the “success sto-
ries” from work of these constituency offices

170 "The program was initially made possible with support from
USAID and technical assistance from the Canadian government
and was implemented in partnership with NDI. It has subse-
quently expanded, thanks in part to further support from the
Swiss Agency for Development and Cooperation, and is cur-
rently implemented with technical assistance from the Institute
for Parliamentary Democracy (IPD), NDI's local legacy organiza-
tion”. See: “Global Parliamentary Report — The changing nature
of parliamentary representation”, Inter-Parliamentary Union,
UNDP, April 2012, p. 70. The final phase of the implementation
foresees the successful and sustainable handover of manage-
ment responsibilities to the newly created Unit for support of
the Parliamentary Constituency Relations Network — PCRN. See:
Parliament’s Systematization under Secretary General.

171 " Global Parliamentary Report — The changing nature of par-
liamentary representation”, Inter-Parliamentary Union, UNDP,
April 2012, p. 70.
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is the mutual work of the offices of MPs from
VMRO-DPMNE and SDSM in Strumica, which
resulted in the changes of the Law on Pension
and Disability Insurance, which gave the op-
portunity to farmers to obtain a pension.

3.6 Media Coverage

According to the Law on broadcasting from
2005, Macedonian Radio and Television pro-
vides one channel only for broadcasting of the
activities of the Parliament. All the sessions of
the Parliament are broadcast live. Before and
after the sessions and on days when there are
no plenary sessions, the Parliamentarian Chan-
nel broadcasts sessions from the parliamentary
commissions or other activities of Parliament.

Table 1 — Minutes of broadcasting on the
Parliamentary Channel during the mandate
of the Parliament from 2008 till end of 201172,

Period Broadcasting of | Broadcasting
plenary sessions | of other
parliamentary
activities

21.06.2008- | 13,954 minutes | 12,596 minutes
31.12.2008

01.01.2009- | 21,323 minutes | 72,066 minutes
31.12.2009

01.01.2010- | 34,346 minutes | 41,705 minutes
31.12.2010

01.01.2011- | 6,992 minutes | no data in the
14.04.2011 report

25.06.2011- | 21,445 minutes | 25,743 minutes
31.12.2011

172 Report for the Work of the Sixth Parliamentary Mandate
of the Parliament of the Republic of Macedonia, 21.06/2008-
14.04/2011, pp. 172-173.

According to the “Global Parliamentary
Report” in our country, “the proportion of
television viewers tuning into parliamentary
TV can reach as high as 17 percent”.'”?

The research of public opinion made in
January 2012 showed that 12.3% of those
interviewed watch the Parliamentary Channel
every day, 18.5% watch two to three times
a week, 11.3% watch it once a week, 7.1%
watch it once a month, 31.8% rarely watch
it, 18.9% never watch this channel and 0.2%
did not give an answer."74

173 " Global Parliamentary Report — The changing nature of par-
liamentary representation”, Inter-Parliamentary Union, UNDP,
April 2012, p. 29.

174 The telephone survey on 1111 respondents was made by the
Westminster Foundation for Democracy and Institute for De-
mocracy Societas Civilis-Skopje in January 2012, on the order of
Parliament. See: “Public opinion for the work of the Parliament
of the Republic of Macedonia — research made by telephone
poll”, Westminster Foundation for Democracy and Institute for
Democracy Societas Civilis-Skopje, January 2012,
http://sobranie.mk/WBStorage/Files/prezentacijaSobranie.pdf
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Chart 1 — Answers from 2010 and 2012 on the question:
How often do you watch the Parliamentary Channel?'7
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During the Sixth Parliamentary Mandate
1250 representatives of the media were ac-
credited to follow the work of the Parlia-
ment.””® During the current mandate the
number of accredited representatives of the
media is 1030.177

Parliament has a press center for the jour-
nalists, equipped with telephones and com-
puters. But the journalists complain that they
are not satisfied with the rules issued by the
President of the Parliament, which restrict their
movement into the Parliament. They also need
permission from the Secretary General if they
what to take pictures, record materials or want
to go through the lobbies of the Parliament.

175 The comparisons are made with the previous research of
public opinion made in December 2010 from the same orga-
nizations. See: “Public opinion for the work of the Parliament
of the Republic of Macedonia — research made by telephone
poll”, Westminster Foundation for Democracy and Institute for
Democracy Societas Civilis-Skopje, January 2012, http://sobra-
nie.mk/WBStorage/Files/prezentacijaSobranie.pdf

176 Report for the Work of the Sixth Parliamentary Mandate
of the Parliament of the Republic of Macedonia, 21.06/2008-
14.04/2011, p.179 and Report for the Work of the Parliament
of the Republic of Macedonia for the period 25.06/2011-
31.12/2011, p.193.

177 Report for the Work of the Parliament of the Republic of
Macedonia for the period 25.06/2011-31.12/2011, p.199.

One MP pointed out the case of the camera-
man from France 24 who was not allowed to
record an insert from the gallery of Parliament.

Some of the journalists point out that the
office of the President of the Parliament is
not transparent enough and that they have
problems obtaining some information, such
as the information of the coordinative meet-
ings, the information on some expenses of
the Parliament, etc.

3.7 Public Attitudes vis-f-vis Openness
of the Parliament

Compared with other institutions, Parliament
is considered as most transparent, mostly be-
cause of the direct broadcasting of the par-
liamentary sessions. The research of public
opinion ordered by the Parliament and made
by the Westminster Foundation for Democ-
racy and Institute for Democracy Societas
Civilis-Skopje in January 2012, shows that
57.8% of the 1111 respondents think that
the Parliament is open.
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Chart 2 - Answers from 2010 and 2012 on the question:
Do you think that the Parliament is open for the public?'’®
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The same research showed that only 42.3 %
of the respondents think that MPs are available
for meeting with them.

Table 2 — Answers from 2010 and 2012 on the
question: Do you think that the MP from your con-
stituency is available for meetings with the citizens?

Answer Year - 2012 | Year - 2010
Yes 42.3% 38.1%
No 40.1% 50.8%
Do not know/ 17 6% 11.2%
no answer

178 “Public opinion for the work of the Parliament of the Re-
public of Macedonia — research made by telephone poll”,
Westminster Foundation for Democracy and Institute for De-
mocracy Societas Civilis-Skopje, January 2012, http://sobranie.
mk/WBStorage/Files/prezentacijaSobranie.pdf
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Chart 3 — Answers from 2010 and 2012 on the question: Do you think that the MP from your constitu-

ency is available for meetings with the citizens?
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4. Conclusions and Recommendations

Trust and accountability is at the heart of an
effective relationship between MPs and citi-
zens. A precondition for trustful relations is
transparency of the Parliament, which means
that citizens are not only informed for the
work of the Parliament, but they also have
opportunities to participate in the legislative
decision-making process.

The predominant opinion of the people
is that they are informed about the work of
the Macedonian Parliament. That is a result
of direct broadcasting of the plenary sessions
of the Parliament and media interest on the
work of the MPs. But the possibility of observ-
ing work of the Parliament through TV is not
enough to conclude that the legislative body
is open. The Macedonian Parliament needs
improvement of its transparency, using the
experiences of other parliaments in consoli-
dated democracies.

First, the doors of the Parliament should
be open for visits by individuals and groups
wishing to enter the parliamentary building.

Second, the possibility of following the
plenary sessions as well as work of the parlia-
mentary working bodies directly from the gal-
leries of the Parliament should be made pub-
licly known. Also, friendly procedures and ob-
jective criteria for obtaining permission to use
the right to follow parliamentary work directly
from the parliamentary building should be set.

Third, clear criteria for participation of in-
terested parties, experts and NGOs in the work
of parliamentary bodies, public or supervisory
hearings should be adopted. The “voices” of
the interested parties in the law-making pro-
cess should be heard. Their arguments can
only improve the quality of the legal texts.

Fourth, use of the emergency and short-
ened procedure should be an exception, not a
rule. Public debates should be used, especially
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for laws which are very important and intro-
duce major reforms.

Fifth, the work of the journalists searching
for information should be made easier. Their
constant access to MPs and office of the Presi-
dent of the Parliament should be ensured.

Finally, to have an open parliament we
need clear legal norms and procedures, but
what is more important is to have willingness
from the officials of the Parliament to make
the Parliament transparent and to interpret
the existing legal norms, by searching their
“spirit”, not their “wholes”. The spirit of each
law should be that it is “of the people, by the
people, for the people”.
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The Evolution of the Parliament of the Republic of Moldova

Igor Botan

1. Introduction

According to the Constitution of the Repub-
lic of Moldova, adopted on July 29, 1994,
the Parliament of the Republic of Moldova
is the supreme representative body of its
people and the only legislative authority of
the state. The constitutional reform of July 5,
2000 transformed the semi-presidential po-
litical regime of the Republic of Moldova into
a parliamentary one. After the reform the
powers of the country’s President remained
substantial, which generated political clashes
between parliamentary political forces. The
fight for the presidential office remained very
important because of the patriarchal political
culture of a significant proportion of Mol-
dovan society, which is mainly the rural one
(about 53% of Moldova’s inhabitants live in
the countryside), Moldova being pejoratively
called “the village of Europe”.

Accordingly, in a society with a patriarchal
culture, the head of state is somehow viewed
as “the father of the nation”. But apart from
the above-mentioned perceptions the Presi-
dent, according to the Constitution: promul-
gates the law adopted by the Parliament; has
the right to legislative initiative; designates
the candidate for the office of Prime Minis-
ter after consultations with the parliamentary
factions, which should be voted by the parlia-
mentary majority; in cases of cabinet reshuf-
fling or vacancies, on proposals submitted
by the Prime Minister, revokes and appoints
certain members of Government; takes part
in Government meetings, in which case he
will preside over them; advises the Govern-
ment on matters of special importance and
urgency; dissolves the Parliament in several
cases provided by the Constitution; partici-

pates in negotiations, concludes international
treaties in the name of the Republic of Mol-
dova; accredits and revokes the Republic of
Moldova’s diplomatic representatives; is the
Commander-in-chief of the armed forces; ap-
points judges at the proposal of the Supreme
Council of Magistracy, etc. Due to the above-
mentioned fact during the last three years
the Parliament was dissolved twice because
of its inability to elect the country’s President.
The most frequent political crises in the Re-
public of Moldova are generated by the same
problem — the fact that the parliamentary fac-
tions resort to boycotting and mutual block-
age during the procedure of the election of
the President. Consequently, for about three
years, from April 7 2009, till March 16 2012
the Republic of Moldova lacked a legally
elected President, the presidential role being
exercised by the Chairman of the Parliament.

The Parliament of the Republic of Moldo-
va consists of 101 deputies elected through
universal, equal, direct, secret and freely ex-
pressed suffrage for a four-year mandate. For
the election of members of Parliament (MPs)
the full proportional system is used, with
closed party lists of candidates, according
the formula: one country — one electoral con-
stituency. According to the Constitution the
MP’s mandate is representative; any impera-
tive mandate is null and void. The full propor-
tional system for parliamentary elections was
implemented in 1993, before the first multi-
party elections held after the declaration of
the independence of the Republic of Moldo-
va. The full proportional electoral system was
selected as a tool for consolidating political
parties. Actually, it led to the unwarrantable
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role of party leaders, corruption scandals,
undermining of internal party democracy, as
well as to the distorted representation of par-
ty members at the top of candidates lists dur-
ing elections and consequently to the distort-
ed representation of citizens and territorial-
administrative units in the Parliament. Conse-
quently, during the all electoral cycles about
70-75% of MPs territorially represented the
capital city, although the number of voters
from the capital city represents only about
25% of the total. The above-mentioned fact
is one of the causes of a very weak relation-
ship between the Parliament and the voters.
Thus, the transparency of Parliament’s activ-
ity depends more on mass-media and special-
ized NGO activity than that the direct com-
munication of MPs with citizens. In turn, the
poll research constantly shows a low level of
trust (about 30%) of citizens in the Parlia-
ment and that about 75% of citizens plead
for a majority electoral system.

During the five complete and three in-
complete electoral cycles since the declara-
tion of independence of the Republic of
Moldova from three to five political parties
have been represented in the Parliament. The
specific features of Moldovan political parties
are that they represent segments of society
which are deeply fragmented upon ethno-
linguistic and geopolitical orientation, and
which remain predominately rural and with a
patriarchal political culture. This fact founds
its reflection in the activity of the Parliament
and influences the efficiency of the legislative
body and its transparency.

For a short period (2005-2007) the parlia-
mentary factions managed to come to a com-
mon denominator concerning the so-called
national idea of Moldova — the European inte-
gration, after the Action Plan European Union
— Moldova was signed. The implementation of
the provisions of the above-mentioned docu-

ment helped the country enormously in the
process of its modernization through the in-
stitutionalization of the state central bodies,
including Parliament. The elaboration of the
legislative plan for the implementation of the
Action Plan EU-Moldova and the adoption of
the legislation concerning the transparency of
decisional processes had a very positive impact.

Unfortunately, after the then ruling Party
of Communists of Moldova (PCRM) was de-
feated during the local elections of June 2007
the political situation degenerated again in
a state of permanent conflict, which finally
ended with the so-called “twitter revolution”
of April 7, 2009. Since then, the activity of
the Parliament of Moldova is carried out in
working conditions which are far from ad-
equate. The building of the legislative body
was destroyed and the sittings of the plenary
sessions, legislative committees of the Parlia-
ment, the working places of MPs and of the
workers of Apparatus are now located in dif-
ferent places. The afore-mentioned facts have
had a substantial impact on the decreasing
efficiency and transparency of the Parliament
over the last three years.

After the last parliamentary elections Par-
liament consists of four factions represent-
ing: the Liberal Democratic Party of Moldova
(LDPM), comprising (initially) 32 members of
Parliament (MPs); the Democratic Party of
Moldova (DPM) — 15 MPs; the Liberal Party
(LP) = 12 MPs; and the Party of Communists
of the Republic of Moldova (PCRM) — 42 MPs.
LDPM, DPM and LP formed the ruling major-
ity coalition — the Alliance for European Inte-
gration (AEl), respectively PCRM is in oppo-
sition, which is an intransigent one. For the
time being seven MPs left their factions (one
has left LDPM and six have left PCRM) and
have formed the group of the so-called inde-
pendent MPs. The group does not have any
official status and is politically heterogeneous.
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2. The legislative and Controlling
Activity of Parliament

2.1 Parliament’s Role in the European
Integration Process

The activity of the Parliament of the Repub-
lic of Moldova of 19" legislature, elected on
November 28, 2010 is based on the ruling
Alliance for European Integration (AEI) gov-
erning program “European Integration: Free-
dom, Democracy, Welfare”'”® which provides
a framework for Moldovan governance poli-
cies for 2011-2014. By investing the AEI Gov-
ernment on January 14, 2011, the Parliament
approved its Program, which was detailed in
governmental Decision No. 179 of March 23,
2011 on the Government's Action Plan for
2011-2014, which aims at seven strategic
objectives: European Integration as a funda-
mental priority of the domestic and foreign
policies of the Republic of Moldova; country
reintegration by finding a solution for Trans-
dniestrian conflict; promotion of an efficient
and balanced foreign policy; building a rule of
law state; poverty reduction and promotion
of quality public services; sustainable eco-
nomic growth; and power decentralization by
developing local public administration.

In the above-mentioned context it is worth
mentioning that on January 12, 2010 the Re-
public of Moldova started the dialog with EU
about the Association Agreement which is to
replace the current Partnership and Cooperation
Agreement. Part of the new Agreement will be
the Visa Liberalization and the Deep and Com-
prehensive Free Trade Area (DCFTA). Concerning
the DCFTA the European Commission formu-
lated a set of recommendations that the Moldo-
van Government internalized through a national

179 http://www.gov.md/doc.php?l=ro&idc=445&id=3729

Action Plan'®, which need to be undertaken in
order to launch the official negotiations on the
agreement about DCFTA between the Republic
of Moldova and the EU. The Action Plan was
structured in 13 distinct domains. In addition
to this, the Republic of Moldova received from
European Commission, on December 16 2010,
the Action Plan on visa liberalization, which in its
turn was detailed in Decision No. 122 of March
4 2011 on the National Program (NP) concern-
ing the implementation of the provisions of the
EU-Republic of Moldova Action Plan on visa lib-
eralization. The NP refers in detail to four blocks
of problems: document security, including bio-
metrics; irregular immigration, including read-
mission; public order and security; and external
relations and fundamental rights.

The Government's Action Plans concerning
the AEIl governing Program, DCFTA and Visa
liberalization are very thoroughly elaborated
documents, containing concrete indications
concerning: objectives, actions, institutions re-
sponsible for implementation, deadlines, and
indicators of results and impacts. These Action
Plans make references to the bills the Parlia-
ment should adopt during the implementation
of the AEI governmental Program. According to
the statistics of the previous legislatures up to
80-90% of bills debated and approved by Par-
liament are prepared by Government, and its
ministers and other subdivisions. This explains
why, after the AElI came to power, Parliament
has not elaborated and approved a special leg-
islative plan as a guidance for its activity, though
previously, for example, for the parliamentary
legislature of 2005-2009, after the Republic
of Moldova signed, on February 22 2005, the
Action Plan European Union — Moldova, Parlia-
ment adopted a special Legislative Plan in order
to fit the European integration goals.

18 Governmental Decision No. 1125 of December 14 2010
“On approval of the Action Plan for implementation of the
European Union's recommendations on creation of the Deep
and Comprehensive Free Trade Area between the Republic of
Moldova and the EU".
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2.2 The General Assessment of the
Efficiency of Parliament

According to the information provided by the
Secretary of Parliament in 2011 the legislative
body adopted 289 legislative acts — 195 laws
and 94 decisions, in 61 plenary sessions'®'.
During the two sessions Parliament used only
2/3 of the time available for organizing ple-
nary sessions, twice per week, on Thursday
and Friday. The laws were dedicated to:

e 3.4% (6) - new laws for complex
regulation in certain domains of public life;

e 1.1% (2) - laws dedicated to the
adoption of large complexity strategic
and policy documents, but without nor-
mative power,

o 24.1% (42)
adherence of The Republic of Moldova to
international acts;

e 12.1% (21) - laws for accepting the
import of some goods of general tax rules;

- laws for ratification and

e 59.2% (103) - laws for amendment of
existing laws.

Thus, only about 4% of the legislative acts
examined and adopted in 2011 are regula-
tory norms of large complexity. The absolute
majority of legislative acts are ad-hoc norms
for solving immediate, sometimes insignifi-
cant, problems with an individual character
or for a unigue application. This is the result
of the lack of a complex legislative plan. On
the other hand, the high number of laws on
modification of already existing laws is an in-
dicator of a reduced quality of the normative
acts, which undermine the stability of the le-
gal framework and cultivate judiciary nihilism.

181 Monitoring report of the Association for Participatory De-
mocracy: “Parliament’s activity in 2011", January 2012

The efficiency of the activity of individual
MPs raises question marks as well. According
to the constitutional provisions MPs can make
declarations, ask questions and initiate inter-
pellations for the members of the Govern-
ment. In 2011 only 24 MPs out of 101 made
declarations in Parliament on different subjects
and there were only 29 formulated interpella-
tions for the members of Government. Up to
now the Secretary of Parliament is unable to
provide information concerning the individual
vote of MPs. One can judge about the indi-
vidual vote of MPs according to the public po-
sition expressed publicly by the factions.

In order to improve the efficiency of the
Parliament on February 2, 2011, through the
Law No. 8, amendments to the Regulation of
the Parliament were adopted. Accordingly,
the chairmen of the parliamentary factions
and parliamentary commissions as well as
MPs were to be equipped with the neces-
sary resources, means and auxiliary staff. The
Permanent Bureau was enabled to elaborate
and approve the new regulation concerning
the new structure of the Apparatus, the staff
and their remuneration. The new provisions
were to be enforced by January 1, 2012 but
for some unclear reasons the situation re-
mained unchanged and Parliament’s Appara-
tus continues to function in accordance with
the provisions of the Decision No. 22-XV of
March 29 2001.

2.3 The Implementation of the
Parliamentary Controlling Function,

According to Article No. 66 of the Constitu-
tion Parliament exercises parliamentary con-
trol over executive power in the ways and
within the limits provided for by the supreme
law; it initiates investigations and hearings
concerning any matters touching upon the in-
terests of society; and it exercises other pow-
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ers, as provided for by the Constitution and
the Law. The most recent hearing concerning
the activity of the state institutions which are
under the parliamentary control took place
on October 13 2011 when the Prime Minis-
ter presented a report'? at his request. The
report referred to the so-called raider attack
against the banking system of the Republic of
Moldova, which took place in July 2011 and
during which the Moldovan and international
share-holders were unduly dispossessed of
their shares. In his report the Prime Minister
gave a negative appreciation of the activity of
the state institutions which are under parlia-
mentary control and asked for:

e The dismissal of the Director of the Intelli-
gence and Information Service (IIS), of the
General Prosecutor and of the Director of
the National Commission for the Financial
Market (NCFM);

e The setting up of a special parliamentary
commission for elaboration of the rules
for appointment of the heads of law en-
forcement bodies so as to ensure their de-
politicization, in order to avoid the influ-
ence of political factions over the activity
of these bodies;

Two parliamentary factions which are
parts of the ruling Alliance for European In-
tegration (AIE) opposed the initiative of the
Prime Minister, while the opposition faction
of PCRM, together with the faction of the Lib-
eral Democratic Party of Moldova, headed by
Prime Minister, voted for the adoption of a
special Decision No.197 by which;

e ThellS and NCFM directors were dismissed;

e Parliament had to organize in seven days
the dismissal of the Prosecutor General.

182 http://www.gov.md/libview.php?l=ro&idc=436&id=4389

However, later on the provisions of the
parliamentary Decision No.197 were ignored
by MPs as Parliament entered into the proce-
dure of presidential elections which reshuf-
fled the interests of the parliamentary fac-
tions. Thus, since October 2011 the Republic
of Moldova lacks a legally appointed Director
of IIS, while the society has no answer as to
who were the authors of the banking system
attack which caused damage of tens of mil-
lions dollars to shareholders.

In 2011 the Parliament of the Repub-
lic of Moldova failed to fulfill its constitu-
tional and legal controlling obligations. In
this context it is worth mentioning that the
parliamentary hearings about the activity of
seven state institutions subordinated to Par-
liament did not take place:

e on the activity of the Government for
2010. According to the Article No. 127
of the Parliament Regulation, every year
in April, the Government should present
in the plenary session of the Parliament
a report about its activity. The report,
which should be presented by Prime Min-
ister, should be distributed among MPs
at least ten days before the hearings, so
as to offer the MPs the possibility to ask
guestions about the governmental activ-
ity. As a positive factor one can mention
that in April 2012 the Prime Minister pre-
sented to the Parliament the report about
the Government activity. But it happened
after civil society criticism and in the ab-
sence of the opposition, which boycotted
the parliamentary activity for about half
a year, accusing the ruling coalition of
usurping power;

on the respect of human rights. Ac-
cording to the Article No. 34 of the Law
on Ombudsmen, every year by March 15
the National Center for Human Rights
(NCHR) should present to Parliament
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a report about the respect of human
rights for the previous year. Above that
Parliament should examine the activity
of the NCHR and the necessary mea-
sures for improvements of its activity for
the next year. Responding to the criti-
cism of civil society organizations, the
representatives of NCHR argued that
the annual report for 2010 activity was
presented to Parliament, which for some
reasons failed to organize the hearings
stipulated by the law;

on the use of public finances and ad-
ministration of public assets. Article
No. 8 of the Law on the Accountant Court
provides that, every year by June 15 the
Accountant Court should present an annu-
al report, which should be debated in the
plenary session of Parliament. After the ex-
piration of the terms Parliament adopted
Law No. 183 of July 28 2011 for amending
the Accountant Court, according to which
the report of the Accountant Court should
be presented annually, by October 10. The
parliamentary hearing took place only in
late December 2011, when, as well as the
reports for 2008 and 2009, the report for
2010 was heard, meaning that after AEl
acceded to power in 2009 it failed to de-
bate the report concerning the activity of
the Accountant Court;

on the protection of economic com-
petition. According to the Law No. 1103
of June 30 2000 on the protection of
competition in economy the Director of
the National Agency for the Protection
of Competition (NCPC) should annually
present to the Parliament a report about
the NCPC activity which should be de-
bated by the legislative body. No public
explanation was given when NCPC pre-
sented the report and it was not debated
by Parliament;

on energy security. According to Article
No. 4(2) of Law No. 1525 of February 2
1998 on the energy system, annually the
Director General of the National Agency
for Energy (NAE) should present to the
Parliament the report concerning the NAE
activity. There was no explanation as to
why the report was not debated by the
Parliament and whether it was presented
to the legislative body;

on protection of the financial mar-
ket. According to Article No. 2 of Law
No. 192 of November 11 1998 on the
National Commission for the Financial
Market (NCFM) the report concerning
NCFM activity and the functionality of
the financial non-banking system should
annually be presented to Parliament for
public debates as well as to the Govern-
ment and the President of the country.
There were no explanations offered to
public opinion as to why the report was
not debated by Parliament;

on activity of the Information and Se-
curity Service. According to Article No.
20(2) of Law No. 753 of December 12,
1999 on the Information and Security Ser-
vice (ISS) an annual report concerning ISS
activity should be presented and debated
in a plenary session of the legislative body.
As in the above-mentioned cases no ex-
planation was provided to public opinion
about the missed hearings.

However, usually even when Parliament

organizes hearings on the activity of the state
institutions which are under parliamentary
control and adopts obligatory decisions aimed
at the improvement of their activity, things
are not followed through. For example, after
the hearing of the activity report of the Co-
ordinator Council of Audiovisual Media (CCA)
Parliament adopted Decision No. 72 of April 4
2011 which obliged the CCA to present to the
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legislative body in 60 days: a new strategy on
audiovisual services for the period 2011-2015;
and an Action Plan concerning audiovisual
digitalization in Moldova, which remained un-
fulfilled. A similar story happened with parlia-
mentary Decision No. 198 of October 13, 2011
which obliged the General Prosecutor to pres-
ent in three months to the legislative body the
results of the investigation of the so-called case
concerning the Law on casino tax, No. 176 of
July 15 2010, which produced a huge public
scandal when it was discovered that, because
of some MPs’" mistake or ill-intention, the
state budget was significantly damaged after
Law No. 451-XV of June 30 2001, about the
regulation of entrepreneurial activity through
licenses, was amended in the interest of some
casino owners. Finally, the Prosecutor General
never informed Parliament and the story was
forgotten until the mass-media recently re-
minded public opinion about this case again.

2.4 The Relationships Between Parliament
and the Constitutional Court

Members of Parliament, according to the Ar-
ticle 38 of the Law No. 503-XIll of June 16
1995 on the Code of constitutional jurisdic-
tion, have the right to address the Constitu-
tional Court in order to exercise the control
of conformity of adopted legal norms to the
provisions of Constitution. In 2011, for ex-
ample, MPs addressed to the Constitutional
Court 17 requests for constitutional control.
Four requests were addressed by MPs repre-
senting the ruling AEl, while there were 14
by opposition MPs. Five out of nine requests
of the opposition MPs, accepted by the Con-
stitutional Court for examination, were satis-
fied and recognized as unconstitutional. In its
Decision No. 2 of January 24, 2012 on exer-
cising constitutional control in 2011 the Con-
stitutional Court stated that Parliament had
failed to remove the unconstitutional provi-

sions from five legal acts. At the same time
Parliament failed to examine 10 appeals of
the Constitutional Court, aimed at removing
the vagueness in the adopted laws.

Parliament’s disregard of the Constitu-
tional Court's Appeals generated dangerous
political crises. It is the case of the Decision
No. 2 of February 8 2011 of the Constitution-
al Court, in which it appealed to Parliament,
noting that “the pertinent legislation drafted
after the Constitution of the Republic of Mol-
dova was updated under Law No. 1115-XIV
of 05.06.2000, which empowered Parliament
to elect the President of Moldova, it does not
clearly regulate the procedures to be under-
taken in the case of legal situations relating to
the new modality of the election of the head
of state. Therefore, more than 10 years after
Parliament elected the President of the Re-
public of Moldova legislation does not regu-
late the modality of handing over and taking
over the responsibilities of the President, the
mechanism of setting up the interim presi-
dent office in the case of vacancy and early
end of presidential mandate, as well as the
president election particularities in the case
of introduction of interim office and succes-
sive interim office. For all these reasons, under
Article No. 79 of the Code of Constitutional
Jurisdiction, the Court considers the resolu-
tion of these problems as opportune. Under
Article No. 28 of the Law on the Constitu-
tional Court, “Parliament will consider the
address and will notify the Court with the re-
sults within 3 months.” Thus, by May 8 2011
Parliament had to inform the Constitutional
Court about the legislation amendment and
the settlement of the existing problems which
consisted in the election of the country Presi-
dent by September 28 2011. In fact, Parlia-
ment ignored the appeal of the Constitutional
Court and later on, after September 28, 2011
a political crisis erupted.
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A week before the expiration of the con-
stitutional terms for the election of the Presi-
dent by Parliament, on September 20 2011
the Constitutional Court issued Decision No.
17 in which it was stated that “In the light
of Article No. 78 (5) of the Constitution, the
head of state (including the ad-interim one)
is obliged to dissolve Parliament every time
when the President of Moldova is not elected
under the conditions stipulated by the Con-
stitution. After the decision was made pub-
lic the Chairman of Constitutional Court,
Dumitru Pulbere, gave an interview in which
he mentioned that “the Parliament has been
breaching the Constitution for two years al-
ready by not electing the head of state, and
the Parliament will be dissolved, shall it fail to
elect the head of state by September 28. Any
decision taken by the Parliament will be illegal
after this date”. That declaration roused the
indignation of some members of the Con-
stitutional Court who decided to dismiss the
Chairman of the Constitutional Court (Deci-
sion No. Ag.5 of September 28 201 1) because
of "hitting the CC image in front of public
authorities.” The Constitutional Court elected
Alexander Tanase as chairman and that made
the opposition PCRM protest against “the
farther power usurping by AEI"” because only
half a year before that Mr. Alexander Tanase
was in the position of vice-chairman of the
Liberal Democratic Party of Moldova (PCRM),
headed by Prime Minister, Vlad Filat. The op-
position considered that AEl politicized the
Constitutional Court by installing their man in
the position of its chairperson.

Under the pressure of public opinion and
the Constitutional Court’s decision, the Par-
liament appointed on October 20, 2011 the
day of presidential elections to be November
18, 2011 but neither AEI no the opposition
PCRM registered candidates. This was be-
cause AEl was unable to identify 3/5 of MPs

to vote for their candidate, while PCRM was
interested in the failure of the election proce-
dure, intending to provoke early parliamentary
elections after two unsuccessful attempts to
elect the president, according to the consti-
tutional provisions. In that situation, in order
to avoid the dissolution of the Parliament, the
AEl parliamentary majority decided to stop the
presidential election process in order to mod-
ify Law No. 1234-XIV concerning the proce-
dure of election of the President of Republic
of Moldova (exactly what the Constitutional
Court recommended in its Decision No. 2 of
February 8, 2011), introducing the clause ac-
cording to which if no candidate is registered
for presidential election the process should be
stopped and then started anew. Consequent-
ly, PCRM accused AEIl of unlawfully breaking
the presidential election process and of chang-
ing the rules of the game during the game.
AEl ignored the opposition’s protest, changed
the law and started anew the process of presi-
dential election, scheduled for December 16,
2011. But on January 12, 2012 the Consti-
tutional Court through its Decision No. 1 de-
clared unconstitutional the failed attempt to
elect the President, as MPs did not respect the
secrecy of the vote. In fact, the Constitutional
Court saved the parliamentary majority of AEl,
which was to start the repeated and last at-
tempt to elect the President. As was expect-
ed AEl took advantage of the decision of the
Constitutional Court and again interrupted the
procedure of the presidential election. The op-
position interpreted the event as confirmation
that the Constitutional Court is part of the AEl
game. The most curious thing is that on Janu-
ary 15, 2012 the leaders of the parties, com-
ponents of AEl, convoked a press conference
to inform the public opinion that they were in-
terrupting the election procedure and starting
the Constitution modification process through
referendum in order to decrease the necessary
parliamentary votes for election of the Presi-
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dent by a qualified majority of 3/5 to a simple
majority of half the votes of MPs. Again, the
opposition interpreted that declared intention
of AEl as a fact of power usurpation — “if AEI
is unable to elect their candidate as president
under the existing norms of Constitution, than
they interrupt the process and try to change
the constitutional norm to fit their interest”.
Finally, under the pressure of civil society’s or-
ganizations AEl renounced the organization
of the announced referendum and returned
back, for the third time, to the procedure of
presidential elections. This last time the at-
tempt of March 16, 2012 was successful just
because AEl finally realized that it was neces-
sary to change their “permanent” candidate
of about three years. Thus the miracle hap-
pened and the President was elected, but it
made it clear that the political crisis which had
lasted about three years was not at all the ef-
fect of imperfection of the Constitution, but
the effect of AEl leaders’ obstinacy.

During the constitutional reform of June
2000 the Government of the Republic of Mol-
dova was invested with the right to under-
take its responsibility before the Parliament
(Article 106 *1) for a program, a declaration
of general policy or a draft law. Accordingly,
the Government shall be dismissed if a motion
of no-confidence, submitted not more than 3
days after the engagement of responsibility, is
passed. If the Parliament does not dismiss the
Government, then its draft law shall be consid-
ered as adopted, and the program or declara-
tion of general policy becomes mandatory for
the Government. Until AEl came to power in
2009 the previous governments had only twice
resorted to that new constitutional provision.
After in July 2011 the so-called raider attacks
on the banking system of the Republic of Mol-
dova took place the Government resorted to
the engagement of the responsibility before
Parliament by promoting Law No. 184 con-

cerning the modification of some legislative
acts referring to the functioning of the bank-
ing system institutions but also referring to the
functioning of the officers of the court as well
as judiciary procedures. Later on the Govern-
ment’s decision was contested in the Constitu-
tional Court which in its Decision No. 28 of De-
cember 22 stated as unconstitutional the law
adopted by the Government as engagement
of responsibility before Parliament. In fact, the
Constitutional Court decided that the Govern-
ment cannot engage its responsibility before
Parliament in the period when the MPs are on
vacation. But the most striking thing is that,
in the twelve years since the modification of
the Constitution, Parliament has not adopted
a procedural regulation concerning the Gov-
ernment’s engagement of responsibility. In the
afore-mentioned decision of the Constitutional
Court it recommended that Parliament finally
adopt a regulation concerning the problem
discussed, but it remains unsolved.

2.5 The Relationships Between
the Parliamentary Majority
and the Opposition

The above invoked example of the relation-
ship between the Parliament and the Consti-
tutional Court had a significant impact on the
role of the opposition. It should be mentioned
that the relationship between the AElI Major-
ity and PCRM opposition was spoilt from the
very beginning, since AEl came to power in
2009. PCRM accused AEl of an attempted
coup d'état during the so-called “twitter rev-
olution” of April 7, 2009, as the pretext for
starting mass protests against PCRM’s elector-
al victory of April 5, 2009, when it obtained
60 parliamentary mandates out of 101. The
result was that the elections were deemed in-
valid. That provoked unrest and repeated elec-
tions. When AEIl came to power after repeated
elections on July 29, 2010 it was unable to
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present any proof confirming the accusation
against PCRM. This fact motivated PCRM to
display a special behavior — resorting perma-
nently to an accusation of power usurping,
protesting and boycotting the plenary session
of the Parliament. In its turn, this antagonism
motivated AEl obstinacy. However, the respon-
sibility, as usual, lies more with the majority.
After the AEl majority managed to elect the
President it decided to give a lecture to PCRM.
On April 17, 2012 the AEI MPs addressed the
Constitutional Court asking its permission to
deprive PCRM MPs (39 out of the total of 101)
of mandates on the grounds that they were
boycotting the plenary session and presented
the following statistics: in 2009 the PCRM
MPs boycotted the plenary session during the
periods: September-December 2009; Febru-
ary-September 2010; February-April 2012 (On
June 12, 2012 the PCRM faction decided to
return to Parliament). In its Decision No. 8 of
June 19, 2012 the Constitutional Court in-
voked that, according to Article No. 68 of the
Constitution, “In the exercise of their mandate
MPs are in the service of the people” and that
“Imperative mandates shall be null and void”
and, therefore, if MPs decide to boycott the
plenary sessions because of political reasons
they could proceed to do so as the MPs activity
in representing the people includes different
kinds of demonstration.

Another example of AEl majority pres-
sure on the opposition was the adoption of
amendments (Law No. 26 of March 1, 2012)
to the Parliament Regulation which aimed at
“disciplining” PCRM by cutting a part of the
wages of MPs whose absences at the plenary
session and at the parliamentary commis-
sions’ sittings are unmotivated. On July 12,
2012 the Constitutional Court decided that
the above-mentioned problem is part of labor
relationship obligation and it is permitted to
resort to such a kind of disciplining measures.

And finally, on July 12 the AEl majority ad-
opted a parliamentary decision concerning the
historical and politico-juridical appreciation of
the totalitarian communist regime in the Re-
public of Moldova, which was immediately
used by the AEI majority to introduce a modi-
fication in Article No. 4 of Law No. 294-XIV
of December 21, 2007, stating that “it is pro-
hibited for political parties to use the symbols
of totalitarian regimes”. By proceeding so AEl
invoked recommendations No. 1096 of the
Parliamentary Assembly of Council of Europe
and No. 1481 of the Parliamentary Assembly
of OSCE concerning the condemnation of the
crimes of communist totalitarian regimes. The
reporter on the bills mentioned, the leader of
Liberal Party, Mihai Ghimpu, openly argued
from the parliamentary tribune that PCRM
is in fact a bourgeois party and just misleads
its massive electorate of about 40% by us-
ing the communist symbol — the sickle and
the hammer, and that it would be better by
condemning the crimes of the communist re-
gime in soviet times to prohibit the use of the
respective symbol. In its turn PCRM protested,
invoking that the parliamentary decisions are
nothing more than political reprisals. PCRM
arguments were: the crimes of Stalinism were
condemned in 1956 by the 20™ congress of
the Communist Party of the USSR; the Com-
munist Party of the Moldovan Soviet Social-
ist Republic was prohibited in August 1991;
the Party of Communists of the Republic of
Moldova is a new party, set up in April 1994,
its official political doctrine is democratic so-
cialism and not Marxism-Leninism; The PCRM
democratically, through free and fair elections
came to power in 2001 and governed the
country for eight years; the latest Barometer
of Public Opinion of May 2012 showed that
37% of the respondents consider that PCRM
governed the country better than AEIl while
only 30% consider the opposite.
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3. Parliament’s Transparency
and Cooperation With Civil Society

The legislation concerning the transparency
of the decision making process is rather well
developed in the Republic of Moldova. Law
No. 239 of November 13, 2008 on the trans-
parency of the decision making process states
that the transparency of the decision making
process in Parliament is established in accor-
dance with a special regulation elaborated
by the legislative body. Consequently, by Law
No. 72 of May 4, 2010 the regulation of Par-
liament was amended with provisions aimed
at developing the mechanisms of public con-
sultation of the bills to be examined by Par-
liament. Accordingly, the responsible parlia-
mentary commissions should compile lists of
competent experts and specialized organiza-
tions of civil society, organize public debates
on the bills with the participation of the civil
society experts and prepare the debates of
bills in Parliament whose reports contain the
conclusions of those public debates.

The civil society organizations’ reports'®?
on the decision making process conclude that
the main provisions of the Law No. 239 on the
transparency of the decision making process
are not fully respected by the institutions of
the central public administration. At the same
time it is worth mentioning that the provi-
sions of Government Regulation No. 96 of
2010, adopted in order to develop the prac-
tical mechanisms for enacting the provisions
of Law No. 239 are often ignored. The report
concludes that, partially, the impossibility of
adequate application of the afore-mentioned
law and regulation is due to the lack of in-
stitutional capacity and of financial resources
but also due to the ambiguity and complexity
of the same provisions. The recommendations

183 http://www.e-democracy.md/files/final-report-transparen-
cy-2011.pdf

were aimed at the simplification of the provi-
sion after the accumulation of certain experi-
ence and the unification of procedures which
should be done in concrete time limits.

After AEl came to power the relation-
ships between Parliament and civil society
organizations became more oscillatory than
previously and lack coherency. However, a
very positive factor is that a strategy of coop-
eration with civil society was elaborated and
that the Secretary of Parliament elaborated in
2011 the Communication Strategy for the pe-
riod 2011-2014.

This mechanism is functioning, although
it is very far from being efficient, because,
amongst other things, the civil society organi-
zations are rather weak and lack expertise. In
fact, one cannot complain about the lack of
mechanisms of cooperation, as the parliamen-
tary Decision No. 373 of December 29, 2005
contains all the necessary rules, elaborated
with the support of civil society organizations
and international experts from Germany and
Lithuania, for successful cooperation:

e Parliament established a special subdivi-
sion of its Secretary for cooperation with
civil society;

e Public meetings of Parliament and civil so-
ciety representatives should be organized
periodically with the frequency of at least
once per year for debating the most im-
portant problems of society and for im-
proving mutual cooperation;

e The contribution of the civil society orga-
nization aimed at the development of the
legislative process shall be taken into ac-
count by Parliament, provided that they
are submitted in good time;

e Acknowledgement of the receipt of the
contributions by the Secretary of Parlia-
ment is obligatory, etc.
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The transparency and the efficiency of
the Parliament of the Republic of Moldova
were the subject of the Appeal for ensur-
ing the transparency and the information of
public opinion about the activity of the Par-
liament of the Republic of Moldova'®* of 36
NGOs addressed to the legislative body. The
Appeal hailed some improvements in the ac-
tivity of the Parliament in 2011, mainly the
better communication with the mass-media
and the acceptance of on-line video transmis-
sions (www.privesc.eu) of Parliament plenary
sittings by a private company, as well as:

e the development of a new webpage of the
Parliament, which contains more and di-
verse information about its activity;

e the elaboration of the Communication Strat-
egy of the Parliament for 2011-2014 period;

e the elaboration of the strategic development
of the Secretary of the Parliament, etc.

On the other hand, the Appeal put into
evidence a series of drawbacks and stressed
the inadequate application of the provisions
of Law No. 239-XVI of November 13, 2008
about the transparency of the decision mak-
ing process, as well as of article No. 49" of the
Regulation of Parliament:

e on the web page of the Parliament the
information about the rules on the pro-
cedures concerning the organization of
public consultations is lacking;

e announcements about the public consul-
tations of the registered bills are lacking;

e information about the coordinators of the
public consultations in the framework of
the parliamentary commissions is lacking;

e the annual reports of the parliamentary
commissions concerning the implementa-

18 http://www.e-democracy.md/files/apel-transparenta-parla-
ment.pdf

tion of provisions about the transparency
of the decision making process are lacking;

e the shorthand records of the public sittings
of the permanent parliamentary commis-
sions are lacking;

e the shorthand records of the plenary ses-
sions of Parliament are published with a
substantial delay;

e the declarations of MPs about their in-
come, properties and conflict of interests,
as well as those of Parliament’s Secretary
staffers are lacking or are published with
great delay;

e the information about the MPs’ voting of
the bills, the summaries about the legisla-
tive initiatives and control requests of MPs
is lacking; this information of public inter-
ests becomes available only due to the ef-
forts of civil society organizations.

Parliament’s activity during the last two
years has resulted in a dramatic drop of citi-
zens' confidence in the legislative body. Thus,
according to the results of the Barometer of
Public Opinion (BPO) effectuated twice per
year by the Institute of Public Policy (IPP)'® in
November 2011 the trust of citizens in Parlia-
ment represented 13.6% (in comparison with
November 2010, when it was 30%)'¢. Thus,
Parliament, together with political parties and
trade unions, are the less trusted institutions.

18 http://ipp.md/?l=en
18 http://ipp.md/libview.php?l=en&idc=156&id=580
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The major problem in the relations of Par-
liament with civil society organization is related
to the disclosure of MPs’ incomes, properties
and conflict of interests. Despite the fact the
legislation concerning the above-mentioned
problems is rather well developed, the practical
implementation of the legal provisions seems
to be deliberately impeded by MPs because of
personal interests. Thus, Law No. 1264-XV of
July 19, 2002 on the declaration of the incomes
and properties of high ranking officials, togeth-
er with Law No. 16-XVI of February 15, 2008
on conflict of interests provides that every year
MPs and other high ranking officials should de-
clare on their own responsibility what are their
annual income, their properties as well as the
property of their close relatives and the conflict
of interests. Nevertheless, this does not happen
or, if they declare it, the information is obviously
distorted so as it provoke the impression that
MPs are the poorest citizens of Moldova. The
Controlling Commission has never presented
reports to public opinion. Thus, the level of citi-
zen satisfaction regarding anti-corruption mea-

sures remained very low, and concerns about
the problem of corruption have increased'’.
The efforts in anticorruption strategy have re-
mained mainly declarative and are not support-
ed by system reforms and impacting actions. For
this reason under the pressure of international
partners and civil society organizations Law No.
180 of December 19, 2011 on National Integ-
rity was elaborated and adopted.

However, after the adoption of the law
Parliament did not respect its own regulation
and did not form the National Integrity Com-
mission (NIC), and the way in which the mem-
bers of the NIC were appointed demonstrates
excessive politicization of the process and in-
compliance with public interest. Appointment
of NIC members was conducted through non-
transparent methods; the compliance assess-
ment with integrity criteria of the candidates
nominated by political parties was not made.
There is the suspicion of the unsuitability cri-

187 Progress Report in implementing PEV, 15.05.2012
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teria of integrity of some candidates and lack
of impeccable reputation'®. External reports
show stagnation or considerable deficiencies
in fighting corruption in Republic of Moldova,
describing corruption as a major problem in
the country, and the relevant legislation is
implemented ineffectively?’”. A decisive and
effective approach in fighting corruption is
needed, legislation and institutional frame-
works have to be comprehensive, and clear
reform and action visions are needed, which
will not cause deficiencies in implementation.

4. Conclusions

Generally, one can assess the activity of the
Parliament of the Republic of Moldova as
satisfactory though very far from being effi-
cient. The Republic of Moldova has the im-
age of the champion in the European Union’s
neighborhood strategy — Eastern Partnership.
The Government has huge benefits from this
status as during the last two years the direct
income in state budget (grants and credits
at a convenient rate) from EU and other de-
velopment partners is about 15-20%. This
explains why Parliament is very diligent in
approving legislative acts related to the Euro-
pean integration process, mainly those which
are directly mentioned in the action plans on
visa liberalization and DCFTA. The European
Commission usually assesses as positive the
legislative process in the Republic of Moldo-
va, but at the same time mentions the huge
deficiency in implementation.

Concerning other strategies and re-
forms announced in the Government pro-
grams, Parliament’s contribution is much
more modest. Among the main deficiencies
it is worth mentioning:

188 Public appeal of NGOs on the selection process of NIC mem-
bers (18.04.2012), http://www.api.md/news/35243/; The Call
of the Civic Initiative for a Clean Parliament on revising the list
of candidates in National Integrity Commission (17.05.2012),
http://moldovacurata.md/?mod=news&id=27.

the Parliament Regulation lacks clear pro-
cedures concerning the situations when
MPs elected on candidate lists of some po-
litical parties leave the respective factions
for some reasons. This gap is sometimes
used by the parliamentary majority for
splitting the opposition faction by promis-
ing the “renegades” functions in the rul-
ing bodies of Parliament or the possibility
of creating new factions, as happened in
2010. In the current legislature the major-
ity managed to split the opposition faction
twice by initially removing its capacity to
block the election of the country’s presi-
dent and later on by trying to create the
impression that it entered in dissolution;

parliamentary control over both Executive
power and the institution under parlia-
mentary control is ineffective;

MPs and the internal departments of Par-
liament lack the necessary human, infor-
mation and technical resources for effi-
cient activity. The impact is the rather low
quality of the bills;

the low quality of the bills is also the result
of the behavior of the opposition, which
prefers more to boycott the ruling alliance
than to work on bills, showing evidence
of their weakness;

the procedures and relationships of the
Government with Parliament remain un-
clear when the Government resorts to the
engagement of responsibility for a bill or
national program;

the criteria for financing the structures of
Parliament’s Apparatus lack transparency
and administrative or external control
against potential abuse;

MPs who are not in the ruling administra-
tive or political bodies of the Parliament
lack any assistance of qualified personnel,
as Parliament does not have at its disposal
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the necessary resources to hire it; conse-
guently the quality of their activity is as-
sessed to be low;

due to the recent modifications of the
Permanent Bureau of the Parliament, the
transparency of staff remuneration has
become more obscure as well as the logis-
tic provision of the Parliament Secretariat;

the provisions concerning MP status re-
main obsolete and need updating;

about half of the MPs are a kind of bal-
last, they do not participate in debates in

the plenary session, although they could
be co-authors of the legislative initiatives;

e MPs communication with their fellow par-
ty members in the Government is weak,
as there are bills initiated by MPs and con-
tested by the Government and vice-versa.

The main recommendations formulated
by civil society organizations are to remove
the above-mentioned drawbacks and just to
implement carefully the existing legal norm
and regulations concerning the activity and
transparency of the decision making process.
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Open Parliaments: The Case of Montenegro

Stevo Muk

Introduction

Montenegro renewed independence in 2006,
after a peaceful and democratic referendum.
The Montenegro political system remained
parliamentary according to the Constitution
adopted in 2007. Montenegro has unicam-
eral parliament of 81 seats, serving a four-
year term. The allocation of seats/mandates is
done on the basis of a proportional list system
(d'Hondt method) within a single nationwide
constituency with a 3% threshold and an ex-
ceptional lower threshold for minority lists.'®

While underestimated in the past, the role
of parliament has been strengthened during
recent years. Montenegro remains among
few countries in Europe, and the last within
the Western Balkans where one party has re-
mained in power for decades. According to
Freedom House “Nations in Transit”'®°, Mon-
tenegro did not improve its democratic record
in 2011 and remained among countries with
a “semi consolidated” democracy.

The last parliamentary elections were held
in March 2009, where the ruling coalition
“European Montenegro-Milo DBukanovic¢”,
consisting of the Democratic Party of Social-
ists (DPS) and Social Democratic Party (SDP)
together with two minority parties Croatian
Civic Initiative (HGI) and Bosniak party (BS)
won 45™ seats out of 81. His Coalition to-
gether with the Democratic party of Alba-

18 Law on Election of Councillors and Members of Parliament
of Montenegro, "Official Gazette of MNE", no. 4/98, 5/98,
17/98, 14/00, 9/01, 41/02, 46/02, 45/04, 48/06, 56/06, and
“Official Gazette of MNE”, no 46/11.

1% Nations in Transit, Montenegro, 2012, Freedom House,
available at:
http://www.freedomhouse.org/report/nations-transit/2012/
montenegro

191 DPS has 34 seats, SDP has 9 seats, HGI 1 seat, BS 3 seats.

nians (1 seat) formed a parliamentary major-
ity. The rest of the parliament is occupied by
the opposition Socialist People’s Party (SNP)
with 16 seats, the New Serbian Democ-
racy (NSD) with 8 seats, the Movement for
Changes (PZP) with 5 seats, as well as the
Albanian List (Democratic League of Monte-
negro and Albanian Alternative) with 1 seat
and FORCA with one seat.

Election turnout is still' relatively high
with 66.2% of voters using their right at the
latest parliamentary elections in 2009. During
the recent convocation, speaker of the Parlia-
ment is Ranko Krivokapi¢, leader of SDP, while
two deputy speakers are Zeljko Sturanovi¢ and
Rifat Rastoder, from DPS and SDP respectively.
Although, according to Parliamentary Rules of
procedure, one deputy speaker should come
from the opposition, this has never happened,
as the majority refused to vote for the opposi-
tion candidate. During the term, President of
the Government Milo Bukanovi¢, DPS leader
resigned in December 2010 and Igor Luksic,
vice president of DPS took over the position.
Early parliamentary elections have been an-
nounced for mid October 2012.

The Stabilisation and Association Agree-
ment between Montenegro and the EU was
signed in October 2007 (entering into force
in May 2010). Montenegro presented its ap-
plication for membership of the European
Union on 15 December 2008. Following a
request by the Council, the Commission sub-

192 The number of those who abstained from voting was in the
2001 Elections: 18.2%, in 2002: 22.5 %, in 2006: 28.6 %,
while in the latest parlamentary elections in 2009 33.8% of
voters did not go out and vote.
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mitted its Opinion on Montenegro’s applica-
tion in November 2010. In December 2010,
the European Council granted Montenegro
candidate country status. In its conclusions,
the Council noted that the opening of acces-
sion negotiations will be considered by the
European Council, in line with established
practice, once the Commission has assessed
that the country has achieved the necessary
degree of compliance with the membership
criteria and, in particular, has met the key pri-
orities set out in the Commission’s Opinion.
The Council invited the Commission to focus
its 2011 progress report on implementation
of these key priorities in particular. The acces-
sion negotiations started in June 2012.

The main challenges with regard to trans-
parency and accountability of the Parliament of
Montenegro were noticed in several consecu-
tive European Commission Progress Reports for
Montenegro. These challenges were transposed
in one, out of seven, Recommendations': for
Opening Negotiations for Montenegro pub-
lished together with the EC 2011 Report.

The constitutional competencies of the
Parliament of Montenegro include the adop-
tion of the Constitution; laws; other regula-
tions and general acts (decisions, conclusions,
resolutions, declarations and recommenda-
tions); the National Security Strategy and
Defense Strategy; the Development plan and
Spatial plan of Montenegro. Parliament regu-
lates the state administration system and calls
national referenda.

193 The key priorities concern the following areas: legislative
framework for elections and Parliament'slegislative and super-
visory role; public administration reform; judicial reform; and
the fight against corruption;the fight against organised crime;
media freedom and cooperation with civil society; implementa-
tion of the anti-discrimination framework and the situation of
displaced persons. For the full text of the key priorities, please
see: Commission Opinion on Montenegro's application for
membership of the European Union, COM (2010) 670, Brus-
sels, of 9 November, 2010.

With regard to security and defense, Par-
liament proclaims a state of war and a state of
emergency, decides on the use of units of the
Army of Montenegro in international forces;
adopts the National Security Strategy and De-
fense Strategy; Parliament performs supervi-
sion of the army and security services.

Parliament has competencies with regard
to the election and dismissal of the Prime Min-
ister and members of the Government; the
President of the Supreme Court, the President
and the judges of the Constitutional Court;
the Supreme State Prosecutor and State Pros-
ecutors, the Protector of human rights and
liberties (Ombudsman), the Governor of the
Central Bank and members of the Council of
the Central Bank of Montenegro, the Presi-
dent and members of the Senate of the State
Audit Institution, and other officials stipulated
by the law. Parliament also has a right to de-
cide on immunity rights; grant amnesty; and
confirm international agreements. Parliament
adopts the budget and the final statement of
the budget, announces public loans and de-
cides on the borrowing of Montenegro; it de-
cides on the use of state property above the
value stipulated by the law.

In Montenegro, according to the Constitu-
tion, the Government (the Ministry), members
of parliament and 6000 citizens through a
member of the parliament they have autho-
rized'®* have the right to submit legislative pro-
posals. Provision of the new Constitution was a
step backwards with regard to the provision of
the previous Constitution, which guaranteed
a right of direct legislative initiative, signed by
six thousand voters. Such a provision was used
by several NGO-led campaigns, including the
most known to protect the Tara River Canyon,
leading to the adoption of the Declaration in
Parliament in December 2004.

194 Article 93 of the Constitution of MNE, “Official Gazette of
MNE"”, No. 01/07, of 25 October 2007
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In practice, the Government proposes leg-
islation almost exclusively. In 2011 MPs sub-
mitted one proposal for amendment of the
Constitution of Montenegro, two constitu-
tional acts, 32 proposals for laws on amend-
ments to laws, seven decisions, one declara-
tion and two resolutions. In the same period,
the Government of Montenegro submitted
106 proposals for laws, 54 proposals for laws
on amendments to laws, two decisions and
one proposal for amendment of the Consti-
tution of Montenegro. The citizens did not
submit any proposals for laws through an au-
thorised MP in the year 2011.

Parliamentary budget for 2012 is six mil-
lion Euros. The Secretary General of Parlia-
ment is appointed by parliamentary majority.
Parliamentary staff consists of 125 people
employed in the Service of the Parliament on
31 December 2011, in comparison to 92 em-
ployed on the same date 2010.

The Legislative Framework

The 2007 new constitution provides the basis
for a civic nation state with full political, civil
and human rights on the basis of the rule of
law. The preamble names as citizens Monte-
negrins and the representatives of minority
groups. Furthermore, the new constitution
provides for an 81-member parliament that
elects a Prime Minister, while the President
is elected by popular vote. The Constitution
was adopted after a long period of negotia-
tions in Parliament by 55 out of 81 members
of Parliament — that is, by a two-thirds ma-
jority. Together with the ruling coalition DPS,
SDP and HGI, the Movement for Changes
(PzP) with the Bosniak party, Liberal Party
ensured the two thirds majority required to
adopt a new Constitution.

In December 2010, the Law on Parliamen-
tary Oversight of the Security and Defence Sec-

tor has been adopted, while in July 2012, the
Law on Parliamentary Inquiry was passed. Both
laws define certain control mechanisms more
closely, expand on the general provisions of the
Rules of Procedure and introduce obligations
for the persons and entities outside the Parlia-
ment in conducting oversight function. Both
of these important laws were adopted unani-
mously, with the support of all the MPs.

There is during 2011 and 2012 an ongoing
constitutional reform aiming at strengthening
the independence of the judiciary. Parliament
endorsed draft amendments to the Constitu-
tion on 28 September 2011. The draft was
subject to public debate until 31 October 2011.

Constitutional amendments will cover
composition of the Judicial Council, composi-
tion of the Prosecutorial Council, election of
President of the Supreme Court, competenc-
es of the Parliament regarding the appoint-
ment and dismissal of the President of the
Supreme Court, Supreme Prosecutor, public
prosecutors and the Prosecutorial Council, as
well as competences for the appointment and
dismissal of the President and judges of Con-
stitutional Court. Amendments will also in-
clude the composition and selection of judges
and President of the Constitutional Court and
decision-making procedure in the panel of
three judges when the Constitutional Court
decides upon constitutional complaints for
the purpose of more efficient action.

Following an expert debate on draft
amendments to the Constitution organized
by the Ministry of Justice in October 2011,
minutes were delivered to the parliamenta-
ry Committee on Constitutional Affairs and
Legislation. The Venice Commission and the
EC had meetings with two parliamentary
committees — the Committee on Constitu-
tional Affairs and Legislation and the Com-
mittee on International Relations and Euro-
pean Integration, as well as with the Con-
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stitutional Court, the Supreme Prosecutor
and the President of the Supreme Court. In
February 2012, the Prime Minister held con-
sultations with representatives of opposition
parties regarding amendments to the Consti-
tution referring to the judiciary.

The Committee on Constitutional Affairs
and Legislation held the session on 19 March
2012 for purpose of endorsing the proposal
for amendments to the Constitution refer-
ring to the judiciary. The Proposal for amend-
ments was considered by the Collegium of
the Parliament (a consultative body consist-
ing of Heads of MP Clubs convened by the
speaker of parliament)and it was concluded
that additional harmonisation was required
for the purpose of defining the final proposal
for amendments. After endorsement of the
final proposal for amendments to the Consti-
tution, it will be referred to the Venice Com-
mission in order to obtain its opinion. Fur-
ther consultations are in progress between
the Prime Minister and opposition parties
in order to provide the two-thirds major-
ity required for adoption of Constitutional
amendments. The Committee on Constitu-
tional Affairs and Legislation held its session
on 10 May 2012 and continued its work on
preparing the proposal for amendments.

Public Nature of the Work of Parliament

The Parliament of Montenegro Rules of Pro-
cedure prescribes that work of Parliament and
its Committees shall be public and that it shall
inform the public of its work, topics discussed
and decisions made. The sitting of Parliament
and meeting of the Committee shall be closed
for the public in the case of considering an
act or material designated as a “state secret”.
Parliament may decide, without debate, to
close the sitting or a part of the sitting for the
public upon a reasoned proposal by the Gov-

ernment or 10 MPs."> For the purpose of en-
suring comprehensive information to the pub-
lic on the work of the Parliament, the Parlia-
ment has its web site'®® for posting data and
information on the work of Parliament and its
Committees. The presentation of Parliament
and its Committees on the web site shall be
regulated by a special act of the Collegium of
the President of Parliament.’’ Parliament shall
inform the public of its work, topics discussed
and decisions made. Proposal acts discussed
may be published in the media or in a special
publication.™® Television and other electronic
media shall be entitled to direct broadcasting
of the sittings of Parliament and its Commit-
tees. Parliament shall provide conditions for
the television and other electronic media to
broadcast sittings of Parliament.™® Sittings of
Parliament and meetings of Committees of
Parliament shall be covered by reporters ac-
credited by the competent authority.?®® Ma-
terials considered at the sitting of Parliament
or the meeting of the Committee shall be at
disposal of reporters, unless otherwise deter-
mined in the general act on the manner of
handling the material in Parliament that is
considered a state secret or confidential.?°!

Only the MPs that are members of the
Committee for Security and Defence or the
ad-hoc inquiry committees have the right to
access confidential data. Initially, the Law on
Confidentiality of Data completely excluded
the MPs, but gradually the MPs have initiated
changes (in 2010 and 2012) that have broad-
ened the scope of persons with the right to
access confidential information.

195 Rules of Procedure, Article 211, Parliament of Montenegro,
aviable at: http://Awww.skupstina.me/cms/site_data/AKTI%20
2010/poslovnik % 20skusptine % 20cg % 20novi.pdf

1% See: www.skupstina.me

197 Rules of Procedure, Article 212

198 Rules of Procedure, Article 213

199 Rules of Procedure, Article 214

200 Rules of Procedure, Article 215

201 Rules of Procedure, Article 216
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Since 2009, the Parliament produces
comprehensive annual reports on its overall
work, a well as separate reports on the fi-
nancial transaction and the execution of the
budget (with detailed information on pub-
lic procurement procedures). Recently (since
2010), certain committees have also initiated
practice of producing annual reports on their
work and making plans for the year ahead.
However, this practice is not uniformed, not
all the committees produce these reports
and the reports do not have the same struc-
ture and types of information.

The Parliamentary service prepares both
the reports and the complete transcripts of
the plenary sessions, while the committees
produce reports on the points of agenda
and the overall minutes from the sessions.
The structure and contents of various docu-
ments that the working bodies of the Par-
liament produce (minutes, reports, etc.) are
not prescribed in detail by the Rules of Pro-
cedure. This leads to a diverse practice and
often a discrepancy between the amount
and type of information in documents of
the various committees.

The work of Parliament is regulated by Par-
liamentary Rules of Procedure, while several
organizations, including the National Demo-
cratic Institute (NDI) and Institute Alternative,
asked for the introduction of a specific Law to
regulate the position of Parliament and Rules
of procedure instead of existing Rules.

Before the draft laws are discussed at
the plenary parliamentary session, proposals
must pass the test of coherence and compli-
ance with relevant EU legislation. Within the
present institutional arrangement of Parlia-
ment there are two working bodies, neither
of which is expected to engage with the con-
tent of the laws, and both conduct a “techni-
cal check” of the submitted draft legislation:
the Committee for Constitutional Affairs and

Legislation and the Committee for Interna-
tional Relations and European Integrations.
The first evaluates compatibility with the le-
gal system and the Constitution of Monte-
negro, while the other checks for alignment
with the EU acquis. In fact this means that a
draft legal proposal has to pass on average
through four committees: the Committee for
Constitutional Affairs and Legislation (man-
datory), the Committee for International
Relations and European Integrations (addi-
tional technical evaluation), the committee
in charge of that particular area of interest,
and the Committee for Economy, Finance
and Budget (if it has repercussions on public
finances). The effect is that the regular leg-
islative procedure is very long, which might
act as an incentive for frequent recourse to
urgent procedures.

The recent amendments?® to the parlia-
mentary Rules of procedure have established
a model in which the compliance of the draft
law with the acquis considers the professional
service of the body that is specialized for that
area. The Parliament of Montenegro has in-
troduced the impact assessment of the leg-
islation coming to Parliament to support the
capacity building of Parliament to monitor
proposed legislation and its compliance with
EU law, and to enable monitoring of applica-
tion RIA by the Government.

Special premises in the Parliament have
been equipped and prepared for conduct-
ing sessions that are closed for the public - a
“bugs free” room has been created in order
to enable the MPs to discuss matters and
documents designated with a certain degree
of confidentiality.

202 Decision on amendments to Parliament's Rules of Proce-
dure, May 2012.
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Parliamentary Rule of Procedures
2012 Changes

There were changes of the Parliamentary
rules of procedure in July 2012. The work on
amending the Rules of Procedure took more
than a year to finish, having been motivated
by the assessments and remarks in the Opin-
ion on Montenegro’s application for mem-
bership of the European Union. Amend-
ments to the Rules of Procedure that were
adopted unanimously in May 2012 entail
some important novelties.

Changes in the structure of the working
bodies of the Parliament were made in July
2012, including the splitting of the Commit-
tee for Constitutional and Legislative Affairs
into the Constitutional Committee and Leg-
islative Committee, as well as the splitting of
the Committee for International Relations and
EU Affairs into the Committee for Internation-
al Relations and Emigrants and the Commit-
tee for EU Integration. A new committee, the
Committee for Anti-Corruption was founded
as well. Competencies of the existing commit-
tees have been amended or clarified in certain
cases. (e.g. the Committee for Human Rights
and Freedoms gained the competency of re-
viewing and deciding upon appeals of citizens
and legal entities regarding realization of hu-
man rights.) The issue of subcommittees has
been more precisely defined, including the
introduction of the possibility of establishing
permanent subcommittees. The jurisdiction
for verifying the harmonization of legislative
acts with the EU acquis, which was previously
centralized in the Committee for International
Relations and EU Integration, has been con-
ferred to eight committees in total. There have
also been changes in the definition of certain
control mechanisms. The Prime Minister’s
Hour and MPs’ Questions will be held once a
month. Additionally, the scope of persons that

can be called to appear before the committees
at control hearings has been broadened and
clarified. Rights of the parliamentary minor-
ity have been strengthened by the article that
prescribes that the proposals for the agenda
coming from the minority will be included
in the overall proposal of the agenda of the
plenum. Additionally, control hearings can
be initiated by one third of committee mem-
bers, two times per year (besides the general
norm that the hearing can be initiated if it is
endorsed by the majority of committee mem-
bers). These changes will fully come into force
as of the next convocation of the Parliament.

Access to Information

The Constitution prescribed that “everyone
shall have the right to obtain information held
by state authorities and organizations exer-
cising public authority”?%3. Where the only
limitations might be “in the interest of: the
protection of life; public health; morality and
privacy; carrying out of criminal proceedings;
the security and defense of Montenegro; and
foreign, monetary and economic policy.” The
first ever legislation on free access to public
information in Montenegro was adopted in
2005. The Law was implemented with serious
deficiencies, mainly caused by lack of culture
of openness and transparency and lack of
mechanism for law enforcement.

The new Law on free access to information
was adopted at the end of July 2012. The re-
cent changes of legislation are a step forward
as efforts have been made to harmonize the
law with the highest standards in this area.

203 Article 41 of the Constitution of MNE
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Requests for free access to information
per year
Total number of Number of
requests denied requests

2008 229 16
2009 124 13
2010 104 23
2011 162 39

During the public debate about the law the
Government received numerous comments
on the law, of which a number have been ad-
opted. The new Law introduces mechanisms
of a proactive approach to the disclosure of
information, disclosure harms test, and the
prevailing of public interest. An independent
agency has been given competencies with
regard to the second level appeals, keeping
up an IT system to access information, and
submitting regular annual reports on the sta-
tus of access to information. This responsi-
bility is assigned to the existing Agency for
Personal Data Protection. There was a seri-
ous debate about “restrictions on access to
information”. The version of the law that
was at the public hearing contained these
restrictions listed in detail, thus giving a le-
gal basis for a restrictive approach of the
state authorities, which could deny access
to information, under the guise of protect-
ing privacy rights, rights to protection of per-
sonal data, and the protection of national se-
curity, etc. In the final version of the draft
Law on free access to information this arti-
cle has been changed and is not below stan-
dards. It remains for us to see whether those
possibilities will be abused and used to
deny access to information for which there
is a prevailing public interest to know. How-
ever, it is clear that the implementation of
the law itself will be a challenge, both for
the Agency for the Personal Data Protec-
tion, which still does not have enough ca-
pacity even for the protection of personal

data, which obtained a jurisdiction to de-
cide appeals in the second degree, and for
those government bodies that are tradition-
ally closed and non-transparent. A real po-
litical will for the implementation of the Law
will be crucial to allow the public the right
to know and have access to information held
by public authorities.

In 2011, the Parliament of Montenegro
received 162 requests for free access to in-
formation, which contained 529 items, i.e.
sub-requests. The Parliament of Montenegro
responded to all the submitted requests, ei-
ther with a decision (114), notification (46)
or conclusion (2). For 75 submitted requests
for free access to information, access was
granted either by direct insight, the informa-
tion transcription or by providing a copy. In
2011, the Parliament of Montenegro denied
39 requests for free access to information,
because it did not possess the required infor-
mation. Notifications are sent to the request-
ors in cases when the required information
has already been published and is available
to the public. Such requests were a total of
46 in 2011. The Montenegrin Parliament re-
sponded to two requests for free access to in-
formation by Conclusion, because it had pre-
viously decided on the same request. Most
requests for access to information were sub-
mitted by NGOs. Requests are mostly related
to financial transactions, i.e. copies of MPs
payroll statements, copies of documents con-
taining information on the amount that was
spent from the budget of the Parliament of
Montenegro to pay for travel costs, accom-
modation, then the data on per diems for
MPs travelling abroad and around Montene-
gro, public procurement, realisation status of
the Action Plan activities, etc.
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Conflict of Interest, Disclosure of Assets,
Anti-Corruption Legislation

Legislation on conflict of interest prevention
was introduced into the legal system of Mon-
tenegro in April 2004 after a two-year-long
public and political debate. Implementation
of the law was strongly criticized by numer-
ous domestic NGOs and international orga-
nizations, including European Commission
progress reports. New provisions of the Law
on Conflict of Interest Prevention were ad-
opted in mid 2011 and entered into force in
January 2012, prohibiting sitting MPs from
serving as directors of state administrative
bodies or as members of other managerial
bodies at either a national or local level. Fol-
lowing the entry into force of the amended
law on conflict of interest prevention, all 36
MPs who were also members of manage-
ment boards of state-owned companies re-
signed from these positions and all 16 MPs
who also held executive positions (including
2 mayors) resigned from one of their func-
tions. The EC noted in its spring report “De-
spite its strengthened administrative capacity,
the Commission for the prevention of conflict
of interest still lacks the capacity to control
the accuracy of civil servants’ asset declara-
tions and declarations of interest to identify
illicit enrichment as it has no investigative
powers and access to relevant databases. " 2%

The Constitution of Montenegro stipu-
lates that a Member of Parliament of Monte-
negro shall enjoy immunity, shall not be called
to criminal or other account or detained for
expressed opinion or vote in the exercise of
his or her function as a Member of Parlia-
ment. Moreover, no criminal proceeding shall
be initiated against a Member of Parliament,

204 Report from the Commission to the European Parliament
and the Council on Montenegro’s progress in the implementa-
tion of reforms, Brussels, May 2012, p. 8.

nor shall detention be assigned, without ap-
proval of the Parliament, unless the Member
of Parliament has been caught performing
a criminal offence for which the prescribed
penalty is more than five years of imprison-
ment. There is an unwritten practice in the
Administrative Committee of the Parliament
that in the case of private charges against
MPs, the Administrative Committee does not
allow for court proceedings.

With regard to parliamentary extraordi-
nary activities in the field of anticorruption it
is important to mention that an opposition
member of the Parliament (and Chair of The
Board for Budget, Economy and Finances)
is a member of the National Committee for
the Fight against Corruption?®>. Moreover,
another opposition MP is a member of the
Judiciary Council.

Financing of Parliamentary
Parties and Groups

In the field of financing political parties and
election processes, and within efforts aimed
at harmonization with GRECO recommenda-
tions, the Law on the Election of Local Coun-
cillors and Members of Parliament and the
Law amending the Law on Financing Political
Parties were adopted, and control of the fi-
nancing of political parties was shifted from
MF to State Audit Institution (SAI) and State
Electoral Commission (SEC), while administra-
tive improvement of work performed by SEC
still remains a problem.

The State Audit Institution will in 2012 per-
form audits of annual financial reports of all
political parties as well as election campaign
financing reports (parliamentary and local elec-

205 The National Commission is a body created to monitor imple-
mentation of Strategy and the Action Plan for Fighting against
Corruption and Organized Crime. The Commission consists of
representatives of executive, judiciary, NGOs and MP.
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tions in five municipalities). The State Audit
Institution has prepared an audit plan for con-
ducting an audit of 14 annual (2011) financial
reports of political parties in Montenegro.

According to some preliminary statements?®,
political parties in Montenegro have had income
from national and local budget sources of more
than 3 million Euros in 2011, while overall in-
come was around 4.5 million Euros. It is impor-
tant to mention that income from private sources
is around 5%, where most of this sum (200,000
euro) is income of ruling DPS while all other par-
ties received only 34,000 Euros.

Electoral Rules

Amendments to the Law the on election of
municipal councillors and members of parlia-
ment were adopted by a two-thirds majority in
Parliament in September 2011, thus harmoniz-
ing it with the Constitution and addressing the
main OSCE/ODIHR and Venice Commission
recommendations on elections. These amend-
ments implement the constitutional commit-
ment to authentic representation of minorities
by introducing a system of affirmative action
for representation in parliamentary elections,
extended to all minorities. They improve the
technical side of voting and offer better safe-
guards for equality of votes. The powers of the
State Election Commission and the system of
appointments of its members have been fur-
ther clarified, as has political representation of
opposition parties in local elections.

The EC noted that these legal advances
“need to be complemented in the future as
regards a number of pending OSCE/ODIHR
and Venice Commission recommendations, in
particular those related to the dissolution of
coalitions and their funding obligations, and
the extension of the mandate of the Cen-

206 Member of SAl Senate, Presentation at The Regional Con-
ference, July 2012, Podgorica

tral Election Commission to municipal elec-
tions.”2% The issue of the constitutional two-
year residency requirement before citizens
can obtain the right to vote (while reduced
to six months for local elections) remains un-
addressed for national elections. Although
the new provisions provide for 30% of fe-
male candidates on the candidate list, gender
equality is still not guaranteed in practice, as
the law does not stipulate that candidates of
each gender should be ranked high enough
on the list to have a realistic opportunity for
being allocated a mandate.

Parliament and Media

The Media Map in Montenegro

Radio stations 54
TV channels 24
Printed media 58

The media regularly cover the work of Par-
liament. Parliamentary work is presented in
media mainly through key statements of the
leading majority and opposition MPs on cer-
tain topics. Daily newspapers generally re-
view the activities within the Parliament and
its role in the European integration process
with the statements from NGO activists and
MPs. TV stations usually have a few minutes
of a program with key announcements and
conclusions from the parliamentary sessions.
With respect to media coverage of parlia-
mentary committees’ sessions, journalists in
principle cover introductory parts and early
speeches of MPs. Control hearings attract
some higher media attention.

The Department for Public Relations, Inter-
national Affairs and Protocol of the Parliament
issued 390 annual accreditations for journalists
from 26 electronic and print media in 2011.

207 EC Progress Report Montenegro 2011, SEC(2011) 1204 fi-
nal, Brussels, 12 October, 2011, p. 6.
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TV Broadcasting of the
Parliamentary Sessions

One of the most important forms of publicity
is TV broadcast of the plenary sessions. The
Rules of Procedure of the Parliament in Ar-
ticle 214 stipulate that “The Parliament shall
provide conditions for the television and oth-
er electronic media to broadcast sittings of
the Parliament.”

Direct TV broadcasting of parliamentary
sessions was for a long time an issue for po-
litical disputes between parliamentary ma-
jority and the opposition in Montenegro. A
few times opposition parties boycotted par-
liamentary work, requesting direct TV broad-
casting of all sessions on the public broadcast-
ing service Radio and TV Montenegro. Almost
a year ago, half million Euros was disbursed
for th introduction of “internal television” in
order to allow private televisions stations to
directly broadcast from the building of the
parliament, without use of their own human
resources. Since its introduction, no private
TV has used this opportunity.

According to RTCG standards and prin-
ciples?®® some parliamentary sessions shall be
directly broadcast because of their importance.
These sessions include those where constitu-
tion is adopted, constitution of the assembly
is discussed, the issue relates to the election of
the President of the Government, the election
and dismissal of the Government, Government
confidence motions and motions of censure,
times when the President of Montenegro and
the President of the Government address Par-
liament and, following discussion, the adop-
tion of the spatial plan for Montenegro, bud-
get and final account, adoption of (systemic)
laws which require a majority of an overall
number of MPs, as well as ceremonial sessions.

208 See: http://www.rtcg.me/images/biblioteka/dokumentacija/
principi_i_standardi_rtcg.pdf

The relation between the Parliament and
the Public Service (RTCG) regarding the broad-
casting has been a source of frequent strife
among the MPs, with RTCG sometimes condi-
tioning the length and schedule of the plenary
sessions or discussions on certain topics with
the decisions regarding the amount of air time
it has willing to broadcast.

Parliament started TV broadcasting with
its own technical and administrative capaci-
ties in 2010. The TV signal from the plenary
sessions is available to interested broadcast-
ers and cable operators for distribution. 340
hours and 15 minutes of program were real-
ized in 2011. Plenary sessions of the Parlia-
ment of Montenegro can also be broadcast
live over the Website. More than 49,732 live
streaming site visits from 35 countries have
been registered since the introduction of the
service in June 2010. All the premises where
committee sessions take place have been
equipped with technical means of audio and
video recording, but the direct broadcasting
of the committee sessions is not available.

A group of members of parliament from
among all parliamentary parties in June 2012
submitted a draft law on changes of the Law
on public broadcasting service Radio and Tele-
vision Montenegro, which in essence aim to
establish a parliamentary TV channel as a sep-
arate channel of the Radio and Television of
Montenegro. MPs adopted the Amendments
to the Law on Public Broadcasting Services of
Montenegro on July 26, 2012. Amendments
provide the basis for the establishment of the
parliamentary channel. All political parties in
Parliament agreed that the establishment of a
parliamentary channel is essential. Legislation
will come into force as of October 2012.
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Parliamentary Website

The parliamentary website (www.skupstina.
me) provides most information regarding the
composition and responsibilities of the Parlia-
ment, parliamentary committees alongside with
contacts of MPs (e-mail addresses)?® and cal-
endar of events. Also, the website consists of
information about the draft-adopted legislation
and additional official acts and documentation.

In addition to the regular publication of
reports and financial statements, for the first
time data on individual voting of MPs are avail-
able at parliamentary web site (from December
2011), as well as answers to MPs questions.?'°
Voting of MPs is now available for the past
three years. Still, presentation of Q and A is not
well organized. The same conclusion refers to
the placement of the individual voting.

The Parliament is currently working on
establishment of an E-Parliament platform,
that would provide a more interactive ap-
proach, better organization of data and im-
proved accessibility.

Activities and Initiatives

A monthly bulletin entitled “Open parlia-
ment” has been published. This is the product
of a project implemented by NGO Center for
Democratic Transition (CDT) in recent years
with foreign funding. Parliament took over
this activity at the beginning of 2012 and is
trying to make it sustainable as its own on-
going product. The bulletin covers informa-
tion on activities of parliament conducted in
the previous month.

Part of the “Open Parliament” is also
the Internship program started in September

209 1t has to be noted that the great number of MPs do not
regularly respond to official correspondence.

210 The parliamentary service also began to issue semi-annual
reports on legislative activities.

2004. The Parliament conducts the program
with the support and cooperation of CDT and
the University of Montenegro for final year
students of faculties. Within the program stu-
dents were able to learn about activities of
the Parliament and to gain practical knowl-
edge for future work. More than 70 students
have participated in the program up to now.
In 2011 five students participated in the re-
search activities of the Section for Research,
Analysis, Documentation and Library.

In cooperation with the European Move-
ment in Montenegro and with the support
of the Ministry of Foreign Affairs of Slovakia
and SLOVAKAID, the Parliament held the First
Conference of the National Convention of the
European Integration of Montenegro in April
2011. Recommendations of the four working
groups were presented in the Parliament dur-
ing the session chaired by the Speaker of the
Parliament. The project is continued during
2012 with the session in June.

In January 2012, the Parliamentary Service
addressed the NGOs that it cooperates with or
are interested in the work of the Parliament
with a questionnaire, asking for suggestion on
how to make the work of the Parliament more
transparent and information more accessible.

Cooperation With the Civil
Society Organizations

In March 2011, representatives?'’ of the Net-
work of NGOs for Democracy and Human
Rights signed a memorandum of understand-
ing with the President of the Montenegrin
Parliament. The agreement entails a commit-
ment on the part of parliamentary commit-
tees to invite NGO representatives, via the
network, to take part in sessions of parlia-
mentary committees relevant to their work.

21" The Network is led by the Center for Development of Non
—governmental organizations (CRNVO)



128

FRIEDRICH
EBERT-
STIFTUNG

Open Parliaments 2012 - Transparency and Accountabilityof Parliaments in South-East Europe

Moreover, in the same period, March
2011, the Parliament posted on its website
a form for civil society organization and in-
dividuals. This form can be filled in in order
to provide opinions, suggestions and recom-
mendations to the authorities or units in the
Parliament. The parliamentary administrative
staff established a data registry of NGOs inter-
ested in cooperation.

When it comes to participation of NGOs in
the work of the committees, there are several
modalities: some NGOs monitor the work of the
committees, having their representatives pres-
ent at the sessions, in certain occasions; NGOs
file a request to take part in the work of the
committee when a legal proposal is on agenda
that they are interested in; additionally, NGOs
are sometimes invited to participate in consulta-
tive hearings that committees organize.

Cooperation between Parliament and
nongovernmental organizations (NGOs) in-
creased in 2011. During the last year it reg-
istered 100 participations of 60 NGO organi-
zations in committee sessions, including par-
ticipation in consultative hearings. Also, 100
remarks were started by CSO representatives

No confidence at all
Generally does not trust
Some trust

High trust

(@amendment proposals, requests for free ac-
cess to information submitted directly to the
committees, comments on draft legislation,
recommendations, appeals, petitions, etc.).

The institutional and legislative changes in
Montenegro which have taken place over the
last year intensified monitoring within all the
levels and parts of the society, as well as Parlia-
ment. Civil society supervision contributed to
raising the awareness of parliamentary leader-
ship on the need for greater transparency.

The Public Perception of the
Parliament in Montenegro

According to recent public opinion poll?'?,
36.7% of citizens show trust Parliament,
where 14.8% show “high trust” and anoth-
er 21.9% show “some trust”. On the other
hand, 27.1% "“generally do not have confi-
dence”, and 23.2% have no confidence at
all. The total percentage of respondents who
have confidence in the case of the Parliament
is significantly lower than the percentage of
trust in the Government (46.7%) or in the
President of Montenegro (48.6%).

212 Centre for Democracy and Human Rights (CEDEM), Politi-
cal Public Opinion, July 2012, See: http://www.cedem.me/sr/
programi/istraivanja-javnog-mnjenja/politiko-javno-mnjenje/
viewdownload/36-politiko-javno-mnjenje/341-politicko-javno-
mnjenje-jul-2012.html
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On the other hand, confidence in Parlia-
ment is higher than confidence in the “politi-
cal parties in Montenegro”, which stands at
32.1%, where highest confidence is shown in
regard to “the health system” with 60% and
“the educational system” 59.4%.

Compared to 2009 a marked decline in
confidence was recorded in case of a large
number of institutions - the afore-mentioned
education system, then President of Monte-
negro (from 49% to 38%), the Prime Min-
ister (from 45% to 30%), the police (from
35% to 28%), local authorities (from 35%
to 28%), the Speaker of the Parliament (with
40% to 26%), the judiciary (from 33% to
25%) and Parliament (with 39% to 24%).
Therefore, most political institutions today
enjoy less confidence than in 2009. The insti-
tutions that represent the pillars of any dem-
ocratic society - the Parliament, the Speaker
of the Parliament and the Judiciary enjoy low
confidence from citizens.?'3

It seems to be that an initiative by the
parliamentary Collegiums in 2011 to increase
the MPs’ salaries by 900 per month, almost
twice the average salary in Montenegro at a
time, contributed to lowering of public trust.
At the same time, in the second half of 2011,
administrative staff of the Parliament went
on strike, due to inadequate salaries. Under
public pressure, MPs gave up on their planned
bonuses, and the administrative staff received
a modest wage increase.

The above-mentioned initiative followed
the perception of MPs as highly privileged
and those who use public position to ensure
more private privileges. Namely, the Law on
income of public officials initiated and adopt-
ed by MPs of both majority and opposition

213 Public Opinion Pool, Center for Monitoring (CEMI) and IP-
SOS Strategic Marketing, April 2012, See: http://www.cemi.
org.me/images/istrazivanja/korupcija%20u%20crnoj%20
gori%202012.pdf

prescribed that MPs with less than two terms
and 15 years of service, the age limit of 55 for
women and 60 for men, was sufficient to ac-
quire the right of officials to the national pen-
sion. National pensions represent significantly
higher amounts than those pensions available
to the majority of citizens.

The Constitutional Court in 2009 declared
unconstitutional a provision of the Law on
earnings and other income of state officials,
but 115 former MPs continued to receive
national pensions, as interpretation of Con-
stitutional decision was that those who have
started using this right could not lose it as it is
an established right.

During 2012 one MP is fated in the first
instance to three years in prison for criminal
act of public abuse. It is the President of the
Committee for Human Rights and Freedoms
and MP from the leading Democratic Party of
Socialists. He did not resign after first instance
verdict as of June 2012.

Conclusions

The Parliament of Montenegro has a crucial
role in the political system of Montenegro,
providing legitimacy for executive, judiciary
and numerous independent regulatory and
supervisory bodies. Parliament’s perfor-
mance is strained within the context where
regular changes of parliamentary majority
and government are not happening. The
legislative and supervisory function of Parlia-
ment has been improving, year by year, ac-
cording to overall figures. In recent periods,
overall openness and transparency has been
improved, as individual nominal MP voting
is available. Several other initiatives to im-
prove the transparency of Parliament have
been implemented. A legal framework en-
sured a reasonable level of transparency. A
parliamentary service answers requests for
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access to information to a great extent. Still,
there is low public trust in Parliament. The
parliamentary service may improve transpar-
ency making nominal voting in parliamenta-
ry commitees available. Parliament has lot to
improve with regard to cooperation with civil
society organizations, in particular with more
invitations and consultative hearings involv-
ing NGOs, university, trade unions, business
associations, independent experts, etc. The

supervisory function remains a huge space
for more efficient performance of parlia-
mentary committees. The media should pay
more attention to the work of parliamentary
committees in addition to important plenary
sessions. MPs should improve their perfor-
mance, with a more proactive approach and
put additional efforts into ensuring high eth-
ical and professsional standards, in order to
gain more public trust.
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1. Introduction

The Parliament of Romania is a bicameral
body, formed of the Chamber of Deputies
and the Senate. The Romanian bicameral
system is based on the principle of balancing
decisions between the two Chambers, based
on split competences into areas of decision,
provisioned by the Romanian Constitution.
According to the Constitution, Parliament is
the supreme representative body of the Ro-
manian people and also the only legislative
authority of the country.

Its role mainly consists in adopting the laws
while at the same time appointing and revok-
ing several public authorities’ representatives,

Adopted initiatives from all debated initiatives

an activity whose importance has increased in
recent years, due to the media attention to the
subject. At the same time one other role that
the Parliament has is to exercise the parliamen-
tary control in relation to some public authori-
ties and powers (president, the government,
intelligence and some others), a role which of-
ten proves to be performed rather formal.

Despite the Constitutional provisions, the
Parliament actual work of initiating bills is not
as effective as expected in this context, most
of the adopted bills being initiated in fact by
the Government. The graphs below are rel-
evant from this perspective?'.

B |nitiatives submitted by MPs

B Initiatives submitted by the Government

214 Information included in the Graphs covers the period of 2008
- 2011 (three years of the current mandate of Parliament).
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Rejected initiatives from all debated initiatives

H |nitiatives submitted by MPs

5 |nitiatives submitted by the Government

The mandate of the MPs is of four years.
The work of the two Chambers takes place
in two annual ordinary sessions, the spring
one that usually starts at the beginning of
February and ends at the end of June and
the fall one that starts at the beginning of
September and ends in mid-December. The
Chambers or the reunited sessions of the par-
liament can also take place in extraordinary
sessions, during official holidays. Over recent
years, it has frequently happened that Parlia-
ment has organized extraordinary sessions to
debate critical decisions mainly related to in-
ternal policies.

The work of the plenary sessions of
the Chamber of Deputies, of the Senate
as well as the joint sessions are recorded
in stenographic records and published in
the Official Gazette. The Official Gazette
has a special part in which all this infor-
mation is published, specifically Part Il. The
laws adopted by the Parliament are pub-
lished in the Official Gazette, Part |. Besides
the traditional means of information, dis-
semination related to parliamentary activity
through the Official Gazette which dates
back to 1832, the work and results of the

Parliament Chambers, standing commit-
tees, permanent bureaus, investigation
committees, as well as the work of the indi-
vidual MPs, are recorded and reflected, to a
large extent, through the websites of both
Chambers. With the exception of the Steer-
ing Committees, whose work (minutes of
the meetings, reports, etc.) is not as fully
covered as necessary, the activity of Parlia-
ment has been more and more displayed
on internet over recent years in Romania.
The Romanian Parliament Chambers also
benefit from an internal TV Channel that
broadcasts the plenary sessions as well as
other meetings of the committees (CCTV).
The sessions are also webcasted live on the
internet. News about the specific work of
the members of Parliament is largely cov-
ered in the media, every day when the Par-
liament is in session. The contribution that
NGOs such as the Institute for Public Policy
have had over recent years, by scrutinizing
the contribution of each deputy/senator to
the parliamentary work (one of the latest
developed projects of IPP is www.alesii-
voteaza.ro, a freely - accessible application
that displays information about MPs’ per-
formance in Parliament in real time), has
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directly contributed to increasing the ac-
countability and the visibility of the parlia-
mentarians’ individual performances.

Parties have a very tumultuous life in
the Parliament, with a widely spread phe-
nomenon of political migration?'®, which
makes political stability a real issue for the
Government. Later developments within
the Romanian Parliament were marked by
the shift of power in this spring and, as a
result of the local elections in June 2012,
a reshuffle in the parliament that led to
changes on the level of the Presidents of
both chambers. Those recalls of the presi-
dents were part of a wider plan of the So-
cial Liberal Union to oust President Traian
Basescu that included a blitz-action plan
aiming also, among other measures, to
change the Ombudsman, to narrow the
powers of the Constitutional Court or to
transfer the Official Gazette under the au-
thority of the Government.

In the end, it is important to mention
that the credibility of the Romanian Par-
liament is extremely low. A recent public
survey questioning the citizens about the
trust in Parliament clearly shows how dis-
appointed the general public are (the per-
centage of voters’ trust in Parliament varies
from 14%?2'¢ to even 9%2"), which raises
a serious problem of credibility for this im-
portant institution in Romanian democracy.

215 MPs changing parties, some of them several time during the
mandate

218 http://www.gandul.info/news/topul-increderii-populatiei-in-
institutii-presedintia-parlamentul-guvernul-pe-ultimele-locuri-
jumatate-dintre-romani-ar-vota-pentru-reintroducerea-pedep-
sei-cu-moartea-7438503 - public survey of the Company for
Sociological Research and Branding (October 2010)

217 http://www.europarl.europa.eu/aboutparliament/ro/00191b
53ff/Eurobarometer.ntml (December 2011)

2. The Legislative Framework

At the level of the general Constitutional pro-
visions, there have been no recent develop-
ments that concern parliamentary openness
since the last Review Report. The last amend-
ment of the Romanian Constitution was in
2003. Since then, the only significant activ-
ity in this respect was some recent activity
concerning how the Constitutional Court’s
decisions impact upon the work of the Par-
liament. Latest developments meant that the
decisions of the Chamber of Deputies, Senate
and those adopted by the Parliament in joint
sessions could no longer be challenged in the
Constitutional Court, this competency being
removed through a Government emergency
ordinance. Decisions are the kind of rules that
stand on the foundation of the rules of work-
ing of the Parliament. The standing orders are
adopted as such, not as laws. So in the future,
though not yet used till now, we cannot see a
ruling of the Constitutional Court on the mat-
ter of the certain decisions on procedures that
can infringe also upon transparency.

With some of the most advanced legisla-
tion on disclosure of assets and liabilities, one
can easily notice that the same legislation
is not effectively applied at the level of the
Romanian Parliament. Recent modifications
of the law on functioning of the National
Agency for Integrity (ANI), which suggests
that members of the Parliament fear that
the general public will learn about their as-
sets, were hardly accepted by the legislators.
Over recent years, there has been tension
between MPs and the leadership of this Na-
tional Agency that is in charge of monitoring
the assets and liabilities of the State officials,
with the ultimate purpose of shaking its cred-
ibility and making it less effective. Depending
on the political interest (be it that of preserv-
ing the majority in the Parliament), similar de-
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cisions of the ANI about conflict of interests
of some MPS have been differently enforced
or not enforced at all by Parliament (a for-
mer Minister of Culture resigned after being
called incompatible by the Court based on
the ANI decision, while two other MPs who
have also been found incompatible are still in
Parliament, despite a final decision of a court
of law on their incompatibility. The two dec-
larations of assets and liabilities (mainly the
one disclosing assets, as it is more accessible
by default) that a State official shall submit at
least when entering the public position and
when leaving it, remain the most important
sources of information about the potential
interests of public figures, including MPs.

The credibility of Parliament remains ex-
tremely low, amplified by the recent cases of
MPs being brought to Court for allegations
of corruption. Former Prime Minister Adrian
Nastase was prosecuted for a case of corrup-
tion of illegally financing his electoral cam-
paign in running for the presidency back in
2004; a former officer in the secret service
for protection of the President during lliescu
lliescu’s Presidency years ago, now the Sena-
tor Catalin Voicu, was accused and actually
arrested for influence peddling (in the same
case a judge from the Supreme Court for
Cassation and Justice was also accused). In
the same context, it is worth mentioning the
case of Marian Boldea - an MP belonging to
the Coalition in power at that time accused
of a number of charges including corruption
and ultimately arrested, after fleeing from the
country. Also, Virgil Pop - an MP who created
another premiere - since, by the time of the
electoral campaign in 2008, he was arrested
and released just in time to take his mandate
in the Parliament where he was elected. The
trial went on and the MP was found guilty
and picked up by the police from the hotel
were all MPs are accommodated.

The former Prime Minister and some other
members of Calin Popescu Tariceanu’s Cabi-
net of years ago, who are currently acting
as MPs, are accused of stock exchange ma-
nipulation and the trial is under way. Another
Senator from Giurgiu County is accused of
being involved in an organized crime group
that is involved in tax evasion and tax fraud
both on customs and within the country. The
general public reached a point where nobody
was even able to keep up with the pace of
these scandals.

In what concerns the law on financing of
the activity of political parties and electoral
campaigns, Law 334/2006, although it stip-
ulates that parties receive an annual subsidy
based on the electoral performance in the last
elections, this sum goes directly to political
parties’ accounts rather than to those of MPs
and it is spent for regular day to day funding
of the party. The money received by the MPs
from their respective Chamber, besides their
salary, covers the spending on their constitu-
ency office. This amount of money, 1.5 times
the amount of their salary, is designated to
cover the rent of a constituency office, pay-
ment of their staff for this office and other
expenses related to it.

With regard to the legal framework for
elections of MPs, lately we have had a change
in the law in order to replace the 2008 elec-
tion system, which was a single seat constitu-
ency election with a compensation scheme.
The 2008 system was to give seats directly to
those getting 50%+1 votes cast in a single
seat constituency. For the rest of the con-
stituencies there was a proportional system
of allocation of the mandates based on the
votes obtained by all candidates at the level of
each county?'® and later on at national level.
That meant in some instances that candidates

218 Romania has 42 counties plus Bucharest.
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placed on second, third or even fourth place in
a constituency were given the mandate rather
than those that actually came first, although
they did not reach 50%+1 votes. There was
a lot of criticism of this system, so the new
one proposed was meant to be very simple
by adopting the rule of first past the post. Af-
ter the adoption of this law, initiated by the
Social Democrats (PSD) that are in coalition
with the Liberals (PNL), the Liberal Democratic
Party (PDL) challenged the legality of the sys-
tem in the Constitutional Court, based on the
idea that this new system would create a pro-
found discrepancy between the popular vote
and the allocation of the seats. Unofficially
PDL was also shaken by the potential impact
of this system that virtually threatened them
with being left outside of Parliament, despite
the fact that their political support was, at
that point a few months ago, around 20%.
The Constitutional Court has found the law
unconstitutional. The detailed decisions with
its explanations are still pending being made
public in the Official Gazette.

In the field of the Standing Orders govern-
ing the activity of Parliament, there has been
an improvement in relation to the consulta-
tion with the practices of citizens. As Romania
has a sunshine law/transparency in law mak-
ing process that was binding for Government,
line ministry, other governmental bodies, and
local and county councils, the only institution
that was not subject to this provision of an-
nouncing a reasonable time in advance the
intention to initiate a bill and also to allow
those interested to consult the text and send
feedback, was Parliament. At the same time,
no law opposes Parliament’s willingness to or-
ganize internal mechanisms of consultations
with the citizens on draft bills. Until legislation
is eventually changed, both Chambers agreed
to introduce, as the necessary administrative
consultative means as a best practice, an elec-

tronic facility for debating the bills initiated by
the MPs being developed within each Cham-
ber website. The IPP has been an active part
of this Parliament Chamber decisions, work-
ing closely with both the technical staff and
lobbying the Standing Bureau’s members to
approve this initiative. It consists in a section
of each of their websites that allows citizens,
NGOs and businesses send online amend-
ments to bills that they are interested in, while
also tracking the later changes. The facilities
that allow citizens’ commentaries on specific
bills are accessible at

http://www.cdep.ro/pls/proiecte/upl_pck.
lista?cam=2&std=DZ - for the Deputies Cham-
ber and at http://www.senat.ro/LegiProiect.
aspx for the Senate.

3. Changes in Practice

In terms of practice, few changes have oc-
curred during the last two years in the Roma-
nian Parliament. The Parliament is still, togeth-
er with the political parties, amongst the most
distrusted institutions. Still, according to the
latest survey coordinated by the Institute for
Public Policy at the level of the current mem-
bers of Parliament?'?, it is seen that deputies
and senators are unquestionably interested in
communicating with the civil society.

219 The survey was implemented in January 2011 on a statisti-
cally relevant sample of Senators and Deputies. The full survey
included in the study Involving civil society in the legislative pro-
cess, in Romania, is available at: http:/ipp.ro/pagini/implicarea-
societ259539ii-civile-i.php
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As an MP, you rather collaborate with:

CentralNGOs
44%_

NGOs
districts where
MPs were elected

43%

In the last few years the debates of some
bills have raised additional interest at the
level of some civic groups that attended the
plenary sessions when those were debated.
They have requested to be allowed to stand
in the balconies for visitors, watching the de-
bates and following when final votes in the
plenary sessions were cast. Some of those
groups displayed banners, shouting at poli-
ticians who were either expressing views or
announcing and casting votes. During anoth-
er plenary debate full of tension, when the
Prime Minister was speaking in Parliament,
a man, later discovered to be a technician
from the State television crew that covers
the Parliamentary sittings, jumped from the
balcony over the MPs benches in an attempt
to protest against the cuts of the salaries in
the public sector by 25%.

As a result of those incidents, although
no clear rules to impose on visitors that are
present at plenary session exist, access to the
plenary sessions has become more difficult

with heightened security checks and more
security personnel to guard those in balco-
nies as well as not allowing them to sit in the
first row of seats.

The media covers Parliament on a daily
basis when sessions are held, with major TV
news channels also installing mini-studios in
Parliament and broadcasting live between 1
and 6 hours from the site, having MPs in-
vited to comment on daily developments of
their work. Parties’ voting attitudes around
some key bills are highly covered by the me-
dia as well as changes in MPs’ parties that
affect the parliamentary quorum. One con-
stant source of information when prepar-
ing the news about the concrete activity of
deputies or senators is the Institute for Public
Policy internet application, www.alesiivotea-
za.ro. In Romania, the media is very active in
questioning the members of the Parliament
about their specific activity in Parliament and
very incisive when it comes to broadcasting
irregularities such as multiple voting. In fact,
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some years ago, in 2006, when a relative of
a Senator was filmed while voting with the
electronic individual voting card on behalf of
the MP, the leadership of that Senate did ev-
erything to cover the situation claiming that
that had not happened. A few days later, an
internal administrative decision of the Senate
stated that journalists would no longer be
allowed to enter the plenary hall, meaning
the area where MPs’ tables are positioned.
Nevertheless, journalists who are asked to sit
in balconies watching the plenary sessions
from the distance, do their best with very
performing cameras, and have done so even
more ever since, to broadcast all MPs who
are sleeping, watching movies on their lap-
tops, voting on behalf of other colleagues.
Furthermore, they have also discovered sev-
eral cases of MPs voting on behalf of more
colleagues, a situation which has been chal-
lenged by the IPP with the Presidents of the
Chambers and also with the Prosecutor’s of-
fices, but with no result so far.

Finally, it is important to mention that
the legislation in Romania that represents
the legal framework based on which citizens
question institutions for public information
(law no. 544 from 2001) refers to distinc-
tive procedures that authorities should un-
dertake in relation with the journalists in the
sense that they should provide answers fast-
er than in any other circumstances. In gen-
eral both Chambers respond very promptly
to media inquiries about the activity of the
Parliament, in line with the provisions of Law
No. 544/2001, the law on citizens' access to
public information.

In the last few years, as a response to an
increased demand from NGOs, both cham-
bers have developed and updated the system
of access in the building of Parliament specif-
ically for the representatives of NGOs. Both
chambers are in the same building; those

who have accessed the inside, can easily vis-
it almost all the key places they may need:
offices of the MPs, offices of parliamentary
fractions, offices of permanent committees
and their staff as well as their session rooms,
plenary halls and so on. NGOs have demand-
ed to receive passes that will grant them free
access to the building during the work of
Parliament. These procedures allow the NGO
representatives to save time in the process-
ing of their access to the building compared
to general visitors.

Specific remarks have to be made with
regard to the accessibility of the work and
documents of the Steering Committees.
As the legislative framework differs from
one Chamber to another (in the sense that
access to the committees in the Deputies
Chamber is free, while in the Senate a writ-
ten inquiry of participation has to be ap-
proved by the committees’ leadership), in
practice the transparency of the Deputies’
committees is far greater than in the Sen-
ate. Few steps have been made for those
people, mainly outside of Bucharest, who
are not able to attend the committees’
meetings which, in fact, are not held on a
regular basis (despite the rules of Internal
Regulations). Webcams that are already in
place in the Deputies Chamber broadcast
the debates and people can watch them in
real time on the internet. A serious issue
has remained the access of the public to
the Minutes and Reports of the Commit-
tees, documents that are drafted very late
and which often prove to be almost inac-
cessible to the general public.

In Annex no. 1 to the report, a list of
documents available on the internet, at the
level of each Steering Committee explains
why accessing the documents of these
structures, particularly if required in a real
time, remains a serious advocacy objective
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for the civil society. Fortunately, the media
covers the activity of the Steering Commit-
tees closely, especially the most active ones
(Juridical Committee, Financial Committee,
etc.). Due to the internet platform of the
Senate, the upload of such information is
extremely slow.

4. Conclusions and Recommendations

In recent years, some improvements in the
field of transparency have been noticed in the
Romanian Parliament. Most of the changes
are a result of the advocates of transpar-
ency. NGOs as well as media correspondents
prompt the problems and bring them to the
public agenda and later push for required
changes in order to set in motion the admin-
istrative or legal changes needed. Still, the
resistance that the politicians holding impor-
tant positions in the Parliament demonstrate
when it comes to transparency of decisions/fi-
nancial aspects etc., is still obvious. As a gen-
eral observation, the Senate is far less trans-
parent than the Deputies Chamber and this is
explained by different logistics but also by a
simply different type of management of the
respective chambers.

Compared with other Parliaments with a
long history of existence, having a Parliament
that is 22 years old from the moment it was
reinstated, actually gives an edge compared
with earlier mentioned one where sometimes
the long lasting traditions can act as a weak-

ness when it comes to reforms - especially
when it comes to electronic management of
data and more generally accepting the use of
new and fast developing technologies in the
field of keeping records of the attendance,
tracking votes, putting in place a flow of doc-
uments, recording the sessions and so on.

At the level of the Romanian Parliament,
a bigger step forward can be a unified struc-
ture of administering the plenary sessions, as
well as the IT staff. At the moment each of
the Chambers acts as a separate legal entity,
and “Parliament” does not have staff or any
employees. When in joint sessions the Cham-
ber of Deputies’ staff is in charge of most of
the administrative work. It is worth mention-
ing that the facilities and management of the
Palace of the Parliament belongs to Cham-
ber of Deputies. The Senate administrative
staff have jurisdiction on the direct work of
the senators and their staff and controls only
some entrance areas in the building that are
designated as spaces for the work of the Sen-
ate. That leads to two IT departments, two
structures for the management of sessions,
two administrative staffs and so on, each of
them with the subordination to Chamber of
Deputies for one and to Senate for the other.
With a lack of or no coordination between
them, some procedures, software used, and
so on, are creating delays in the legislative
process but also generally speaking in almost
all the fields of their activities. One major step
would be either to have a joint leadership or
to unite them under one leadership.



Open Parliaments Bulletin 2012 — Romania

FRIEDRICH
EBERT
STIFTUNG

139

Annex no. 1

Availability of documents / degree of access to information on the internet

Chamber of Deputies

No.

Standing Committees

Availability to
the Minutes of
the Committees

Availability to
the Committees’
Reports on bills

Duration of loading
the information on
website

Committee for
Economic Policy,
Reform and
Privatization

Yes

Yes

2 - 5 days

Committee for Budget,
Finance, and Banks

Yes

Yes

2 -5 days

Committee for
Industries and Services

Yes

Yes

2 - 6 days

Committee for
Agriculture, Forestry,
Food Industry and
Specific Services

Yes

Yes

2 — 3 days

Committee for Human
Rights, Cults and
National Minorities
Issues

No

Yes

2 -5 days

Committee for Public
Administration
Territorial Planning and
Ecological Balance

Yes

Yes

2 —7 days

Committee for Labor
and Social Protection

Yes

Yes

2 — 3 days

Committee for Health
and Family

Yes

Yes

2 — 4 days

Committee for
Education, Science,
Youth and Sport

Yes

Yes

2 — 4 days




FRIEDRICH

EBERT . - . .
140 STIFTUNG Open Parliaments 2012 - Transparency and Accountabilityof Parliaments in South-East Europe

Committee for Culture, Yes Yes 2 — 7 days
Arts and Means of
10. | Mass Information

Committee for Legal yes Yes 2 -5 days
Matters, Discipline and
11. | Immunities

Committee for No No 2 -5 days
Defense, Public Order
12. | and National Security

Committee for Foreign Yes Yes 2 — 5 days
13. | Policy
Committee for the No Yes 2 -5 days

Investigation of Abuse,
Corrupt Practices and
14. | for Petitions

Committee for No No 7 days
15. | Standing Orders

Committee for Yes Yes 2 -5 days
Information,

Technologies and
16. | Communications

Committee on Equal Yes Yes 2 -7 days
Opportunities for
17. | Women and Men
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Annex no. 1 - Availability of documents / degree of access to information on the internet

Romanian Senate

No.

Standing Committees

Availability to
the Minutes of
the Committees

Availability to
the Committees’
Reports on bills

Duration of loading
the information on
website

Committee for
Economic Policy,
Reform and
Privatization

No

Yes

6 days

Committee for Budget,
Finance and Banks

No

Yes

5-10 days

Committee for
Industries and Services

No

No

Unavailable

Committee for
Agriculture, Forestry,
Food Industry and
Specific Services

No

Yes

2 —5days

Committee for Human
Rights, Cults and
National Minorities
Issues

Yes

Yes

2 — 5 days

Committee for Public
Administration
Territorial Planning and
Ecological Balance

Yes

Yes

2 -5 days

Committee for Labor
and Social Protection

Yes

Yes

2 -5 days

Committee for Health
and Family

No

Yes

2 -5 days

Committee for
Education, Science,
Youth and Sport

No

Yes

2 -5 days

10.

Committee for Culture,
Arts and Means of
Mass Information

Yes

Yes

5—7 days
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Committee for Legal Yes Yes 2 -5 days
Matters, Discipline and
11. | Immunities

Committee for Defense, No No Unavailable
Public Order and
12. | National Security

Committee for Foreign Yes Yes 2 -5 days
13. | Policy
Committee for No No Unavailable

14. | Standing Orders

Committee for Yes No Unavailable
Information,

Technologies and
15. | Communications
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Conclusions
Daniel Smilov
Introduction

Transparency is not the ultimate value of gov-
ernance: it is rather an instrument for the
achievement of more accountable, effective
and efficient government. It is also a tool,
which is designed to enhance the quality of
democracy. The countries in South East Eu-
rope have gone a long way towards the es-
tablishment of open and democratic govern-
ment over the last twenty years. In Eastern
Europe in general there is a strong ambition
to catch up with the established democracies.
For this reason, often what are considered
“best practices” are hastily “borrowed” or
“transplanted” in the East European context.
As a result, on paper Eastern European mod-
els feature elaborate legal frameworks, novel
institutional devices, and state of the art reg-
ulation of specific areas. For instance, in the
field of freedom of information most of the
countries in the region have adopted sophisti-
cated laws empowering their citizens to seek
public information. The same is largely true in
terms of parliamentary transparency.

However, the “legal transplants” do not
always perform as intended because of cer-
tain specificities of the context, and because
of the lack of certain background factors. For
instance, freedom of information acts require
a developed civil society and free and efficient
media for their efficient application. Consulta-
tive procedures in parliament require strong in-
terest from public-interest-oriented civil society
groups. Without the existence of such back-
ground factors even the best regulation might
remain dormant. Therefore, there is an obvious
discrepancy in many areas between the law,
and the books and the actual practices which

have developed under this law: a problem re-
ported virtually by all our contributors.

Further, there is a general tendency of fall-
ing trust and confidence in the representative
institutions of democracy: parliaments and
political parties. This is not a tendency con-
fined to the Balkans, but it is in this region
that parliaments seem to have been affected
quite dramatically. At different points in time,
confidence in the parliament in countries in
the region, even EU members such as Bulgaria
and Romania, has fallen below ten per cent.
The established political parties face ever
stronger competition from populist newcom-
ers, or need to yield to populist pressures in
order to remain in power. It is sometimes sug-
gested that greater transparency and open-
ness of the parliamentary process and the po-
litical parties is to be considered as the main
vehicle for the restoration of the trust in the
institutions of representative democracy.

There are reasons to doubt such a strategy,
however. The roots of distrust could be deeper
than anticipated: they could relate to problems
of representative democracy, which transcend
the lack of transparency. This is important to
note, since it would be pointless and counter-
productive to assume that increased transparen-
cy would automatically lead to more confidence
in parties and parliaments: such unfounded
expectations may undermine the legitimacy of
transparency programmes by simultaneously in-
creasing public cynicism and scepticism.

Transparency and openness are indeed
useful and instrumental in democracy, despite
the fact that they might be unable to pro-
vide a remedy for all of the troubles of con-
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temporary representative government. Thus,
there is a prima facie argument in support of
transparency and openness: only when these
values are trumped by superior considerations
of democracy should they be compromised.
In all other cases, it should be assumed that
transparency and openness contribute for
better accountability and for more efficient
governance in a democratic setting.

From this general perspective, it is quite
obvious that more sustained efforts are need-
ed in the region in order to improve the trans-
parency of all aspects of the work of Parlia-
ment. As a general rule, all information about
Parliamentary activities (legislative initiatives,
work in the committees and in the plenary sit-
tings, as well as the work of individual MPs
in their constituencies) which does not con-
stitute a state secret or other classified infor-
mation, the decisions taken (with records of
the nominal votes), their finances — private
and those of their parties, should be available
to the public. In fact, in the era of electronic
communication and the Internet, most of this
information, and especially that which is of
serious public interest, should be accessible
electronically for free or at a modest cost.

And finally, a word on the impact of the fi-
nancial crisis which started in 2008 is in order.
Greece has been particularly affected by these
developments, and there have been profound
changes in the political process of the country
as a result of the economic crisis. Parliamen-
tarism has faced challenges from the rise of
new political players, some of which are of a
strong populist and nationalist bend. Similar
developments are visible in other countries
in the region, and are likely to spread more
widely. In short, parliamentarism is going to
go through a turbulent period, which makes
the institutionalisation of Parliament, the im-
provement of the effectiveness and openness
of its work of special importance.

Parliamentarism in Context

The discussion of parliamentary openness
and transparency should take into account
the relative loss of parliamentary authority
in contemporary representative democracies.
Even in strong parliamentary regimes, there
have been shifts of power from the legislative
to the executive branch. Even in the paradig-
matic British (Westminster) model Parliament
is dominated by a very powerful executive,
turning the legislature into a “rubber-stamp”
institutions. Similar developments (albeit to
varying degrees) can be observed in conti-
nental parliamentary regimes. In a similar
vein, there has been a certain decline of Par-
liament as the expression and representation
of the full diversity of society’s groups and in-
terests. The reasons for these developments
have been complex: for instance, it has been
argued that the increased regulatory func-
tions of the social welfare state have shifted
the balance of power from parliament to the
government, resulting in a corresponding de-
cline in the power of the former to control
and hold the latter accountable. In the US
context the “regulatory revolution”, which
started with the New Deal marked the begin-
ning of the phenomenon: this phenomenon
was transferred to Europe after the end of
WWII. In a European context, the suprana-
tional regulation produced by the EU has
arguably reduced further the importance of
national parliaments.

These developments have considerable
significance for the discussion of openness
and transparency. Even in the strongest par-
liamentary regimes, for instance, we have
to expect relatively weak legislatures, whose
democratic legitimacy has been progressively
undermined. Therefore, there may be a need
for a much more extensive set of institutional
reforms and innovations capable of restoring
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the importance of the role of parliaments. This
understanding, i.e. that broader and deeper
institutional reforms are necessary in order to
achieve meaningful transparency and open-
ness, informs most of the case studies in the
present publication. These involve changes in
the electoral legislation and the regulation of
political parties, the creation of a level play-
ing field between the government and the
opposition, the creation of working federal
arrangements, etc. Without such deep and
far-reaching reforms, one could hardly expect
that trust in parliaments will be restored only
on the basis of the increase of the openness
of their work.

The regulation of political parties seems to
be of special importance. Two issues stand out
in this regard. First, this is the issue of party
financing. The complexity of party and cam-
paign finance is well known and it deserves a
lengthier, special discussion. However, for the
purposes of this paper it needs to be noted
that parliamentary openness and transpar-
ency cannot be achieved in environment in
which political parties are seen as corrupt and
non-transparent. Secondly, the issue of inter-
nal party democracy appears to acquire spe-
cial importance: again, parliaments can hardly
become transparent if they are populated by
secretive and opaque political players.

In this regard, a general point of cau-
tion and concern is necessary. In most of the
countries discussed, the political party sys-
tems are not well-established. Political par-
ties are exposed to constant challenges from
newcomers, or to pressures for fragmentation
from within. In such a volatile atmosphere
it is difficult to establish lasting practices of
openness and accountability. Therefore, gen-
eral strengthening of the party systems — as
a background factor — could be presumed to
have beneficial effects on the transparency
and openness of parliament.

Freedom of Information as Applied
to Parliamentary Transparency

As mentioned above, Eastern Europe in gen-
eral is an enthusiast for novelties in regulation.
In the area of access to information, all of the
countries discussed have elaborate acts on
public access to information. The devil, how-
ever, is both in the details and in the under-
lying practices. In terms of a general recom-
mendation it needs to be mentioned from the
outset that the general law on access to infor-
mation is not sufficient in terms of regulation
when it comes to the workings of Parliament.
Parliaments are generally considered autono-
mous self-governing institutions, which often
adopt special rules for their proceedings. So,
it is generally commendable to treat access to
information issues not only in laws on access
to information, but also in the specific rules
applicable to Parliament (like the constitution
and the standing orders of Parliament).

Secondly, rules on access to information
often include restrictions on specific classes
of information. These should be construed
narrowly, so as to include only truly sensi-
tive types of information (state secrets) or
information protected by privacy and hu-
man rights concerns. In this area, the prac-
tices which have developed in the countries
reviewed are not without serious problems.
The most typical complaint is the relatively
low level of intensity of the usage of the in-
struments of freedom of information. Due
to the relative novelty of the access of infor-
mation tools, and to the inertia in public ad-
ministration, very often officials tend to read
restrictively the existing legal provisions, so as
to minimize their costs in providing informa-
tion (both in terms of money and time).

Therefore, it needs to be stressed that the
adoption of an act on access of information is
by no means sufficient for the establishment of
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open and transparency parliamentary practic-
es. What is further needed are essentially two
elements. In the first place, this is a vibrant civil
society, which actively seeks to utilise the avail-
able legal instruments. The cases of Bulgaria
and Romania are good cases illustrating the
point. There, the NGO-driven effort to use the
access of information act has produced signifi-
cant results in a relatively short period of time.

Secondly, there is a need for a more radi-
cal change in the attitudes of the administra-
tion. The last twenty years in post-communist
Europe have not eliminated the understand-
ing of the state/public administration as es-
sentially power-executing rather than as ser-
vice-providing. In many places state officials
provide services grudgingly, seeing this as a
secondary part of their official duties. The ex-
perience of Greece and Turkey suggests that
this is not exclusively a post-communist phe-
nomenon: although important steps to over-
come it have been taken, it is blatantly clear
that more efforts are needed.

Openness of Plenary Sessions

In terms of openness and transparency, the
most important steps throughout the region
have been taken regarding the plenary ses-
sions of Parliament. Further, it is already a mat-
ter of standard that the most important ses-
sions of Parliament are broadcast on radio and
TV. Usually, parliamentary control is broadcast
on national radio, and sometimes on national
TV: the same is true of important sessions on
votes of no confidence and other situations.
With digitalisation, it will become increasingly
possible to have a special TV channel covering
all the sessions. One could add here that inter-
net-based TV channels could also be involved
in transmission, although it should be borne in
mind that access to the Internet is by no means
universal in the region. There is another argu-

ment which is to be seriously considered: the
existence of special channels should not lead
to the disengagement of national TV and ra-
dio main channels from the coverage of par-
liamentary activities. If these main channels
disengage, the result will be the creation of
sectarian interests in the workings of Parlia-
ment, and general public ignorance about it.
Therefore, important sessions should be cov-
ered by main public channels regardless of the
existence of other channels (cable, Internet,
etc.) specifically covering Parliament.

Of particular importance is the availabil-
ity of information for the voting patterns of
individual MPs and parliamentary factions.
This information is essential for the instru-
mentalizing of the mechanisms of account-
ability in democracy. In the era of the Inter-
net, all such information should be easily ac-
cessible through parliamentary websites. It is
true that in this regard important strides have
been made, and a lot of information can cur-
rently be obtained electronically. However,
the standards in the countries reviewed vary,
and there are important areas in which the
legislatures in the region have remained at a
very rudimentary level. In terms of legislative
initiative, these are not always available or, if
available, the draft laws are not regularly up-
dated to introduce edits between readings,
etc. Individual voting records are often unnec-
essarily difficult to obtain: this is information
which should be available on the parliamen-
tary website. Romania is very advanced in this
regard, considering programmes for reporting
of voting patterns in real time.

As to the access of citizens (i.e. atten-
dance) to the plenary sessions, the problem
again is not so much in terms of regulation,
but of practices. On one hand, parliamen-
tary officials often create unnecessary hur-
dles to citizens’ access. On the other hand,
civil societies in the region have not imple-
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mented consistent monitoring of plenary
sessions; in other words, the right to access
has not been fully used.

Openness of Commission Meetings

While the level of openness of plenary sessions
is reasonable, the transparency of the com-
mittee aspect of parliamentary work in the
region is rather rudimentary and needs to be
improved. In the first place, public participation
at the committee stage remains problematic.
Very often the public is excluded or access is
granted on the basis of a discretionary and
arbitrary invitation process. In the first place,
even where procedures of access do exist, they
need to be advertised and popularised. The
level of knowledge of civil society of the proce-
dures recorded by our study is very low.

Secondly, apart from access to committee
meetings, the issue of transparency requires
that the minutes of the discussions there, and
the voting record of individual MPs needs to
be disclosed. Practices vary among the coun-
tries reviewed, but the general level of disclo-
sure is characteristically low and inconsistent.
Given the lack of publicity through electronic
media of the proceedings at the committee
level, the disclosure of minutes is of crucial
importance. Of course, some of the sittings
of the committees could be closed, especially
of committees supervising the secret services,
national security, etc. Yet, the general prin-
ciple should be one of disclosure, while ex-
ceptions to the principle should be construed
narrowly, in order to cover truly sensitive mat-
ters of the state or individual privacy rights.

With the advent of digitalisation and
internet-based TV and radio, parliaments
should make special efforts to provide live
coverage of the committee meetings. Given
the fact that often the fate of legislation is
decided at the committee stage, transpar-

ency of committee meetings (which is a gen-
erally neglected area) should be turned into
a priority issue.

Parliament and the Internet

As mentioned several times already, contem-
porary electronic means of communication
have lowered dramatically the cost of disclo-
sure of information. There are no longer good
prudential arguments for withholding infor-
mation, unless it pertains to sensitive areas
of state secret and security or raises concerns
regarding privacy. Therefore, the main find-
ing of our study is that a general principle of
disclosure of information should be applicable
to the activities of Parliament at the level of
plenary sessions, committees, or the work of
individual MPs in their constituencies.

The individual work of the MPs warrants
special attention — including their individual
voting record, their legislative initiatives and
other activities in the standing committees and
in the plenary sittings, as well as their work
back at their constituency. All these should be
documented and made public. No matter how
simple and natural, these requirements are not
commonly met. Further, often information on
the individual activities of MPs is withheld on
erroneous and manipulative grounds.

Another direction for improvement of the
transparency of our Parliament concerns an-
other aspect of the work of MPs - their activi-
ties back in their constituencies. Even though
MPs are usually obliged by law to meet and
work in their constituencies, they are still not
required to submit any report on their activi-
ties there, nor is a record of these kept. Again,
the Internet could provide a relatively cheap
solution to this problem. Usually MPs receive
a small amount for maintaining their personal
websites. Where those exist, they contain just
a photo and a very brief bio note.
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— The MPs’ sites could be used much more
effectively, with information posted there
as to the office hours of the MP in the
capital and in their constituency, a list of
the staff working for the respective MP,
a list of the legislative initiatives, a list of
draft laws they are working on, the ques-
tions they have raised at the parliamentary
control over the Cabinet sessions, etc.

— More transparency in the work of the MPs
—a public register of their experts and staff,
for example, would shed more light on it.
Public reports for the activities of the MPs
in their constituencies would also help.

The Importance of Civil Society

As pointed out several times already, the suc-
cess of transparency and requirements for
openness depends both on the quality of the
regulatory framework of access to informa-
tion and the capacity of civil society to make
use of this framework. In countries where ac-
tive civil society organisations exist, the level
of disclosure of information has been gener-
ally higher and more sustainable.

Even in settings where the legislative
framework is considered advanced by region-
al standards, consistent practices of public
participation and prior consultations in the
legislative process have not been developed.

Implementation

The single most important problem that is
universally listed by our contributors is the
problem of implementation. Even where
good legislation exists, it is often blocked
by administrative officials or secretive prac-
tices. This rare consensus of opinion suggests
a deep problem: the change of institutions
seems to have outpaced the change of men-
talities in the region. Therefore, there is an

urgent need for vigorous advocacy of norma-
tive standards of disclosure, combined with
international pressure from the EU and oth-
er organizations for the implementation of
standards which, even when adopted, have
been seriously confined to the books.

Conclusion: Transparency
and Public Trust in Parliament

In order to put accountability mechanisms into
practice, there needs be an agent. In the case
of Parliament, this could only be the sovereign.
Obviously, if the agent has no interest in exer-
cising its agency to make use of the account-
ability mechanisms, there is little sense in talk-
ing about the openness and accountability of
the Parliament. There may be a direct causal
link between the low interest in politics and
the low quality of the democratic institutions
in many countries: when not monitored, they
tend to degenerate, become less open, less ac-
countable and less responsive. Yet the quality
of the institutions may itself be part of the ex-
planation for the declining interest in politics:
secretive practices, formalistic bureaucracy,
cumbersome or altogether lacking procedures
may discourage some of the less active citizens
from being interested in the decisions of such
institutions. Certainly, to understand the pres-
ent situation, one should work from both ends.

Yet opening up the Parliament, making
the work of the MPs more transparent, seems
to be a first necessary step towards bringing
people back to politics by winning their trust
in the main representative institution of the
country. This step might not prove sufficient
since, as argued above, distrust in Parliament
could have deeper and more diverse roots.
Nevertheless, transparency is and remains a
key virtue of representative democracies and,
as such, should be taken seriously.
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