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Foreword

The War on Drugs has failed. The strategy implemented for the past few decades has
not met its goals. Drug use has neither ceased nor declined. On the contrary, new
drug consumption markets have developed in emerging countries, such as Brazil, or
transit countries for illegal drugs, such as Central America’s northern triangle. More-
over, the strategy itself, focused as it is on the repression of supply, has introduced an
element of violence into illegal drug markets. In Colombia and Mexico, for example,
this violence has reached alarming levels and has had enormous costs in terms of hu-
man life, despite the vast resources invested in the fight against the cartels, illegal crop
eradication, interdiction and anti-money laundering efforts. States’ repressive measures
have usually focused on eradicating crops and eliminating the heads of major criminal
groups, which has led the former to move (balloon effect) and the latter to break up
into smaller groups and clash violently over control of routes, territories and markets.

Further, the illegal nature of the drug trade, added to the constant demand for
drugs, has made it a very lucrative business. This has at least two negative conse-
quences. First, it makes drug trafficking a very appealing option, especially for many
young people who have few legal employment or earning prospects, in spite of the
risk of being prosecuted by the authorities or murdered by competitors. Thus, there
are always volunteers willing to replace those who fall in clashes between drug traf-
ficking groups or with the state, which is a vicious circle that challenges public poli-
cies that attempt to tackle this phenomenon.

Second, the vast profits obtained by criminal groups give them enormous power
to corrupt and intimidate, which they use extensively to ensure their activities pro-
ceed unhindered. These groups’ ability to penetrate and corrupt public institutions
in the states where they operate threatens democratic governance in those countries,
as is already happening in Guatemala, for example, where Mexican criminal groups
such as the Zetas and the Sinaloa cartel have relocated as a response to pressure from
the Mexican government’s war strategy.
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The inability of the prohibitionist regime to reduce the harm caused by drug
consumption to users and third parties, and the violence associated with the activities
of organized crime force us to consider new policy options. In the present context,
it is reasonable to suggest that any strategy to combat drug trafficking should aim to
reduce and minimize harm caused both by drugs and current drug control policies to
users and non-user third parties; substantially shrink the profits that organized crime
and other illegal actors currently obtain from the business; and maximize the income
that the state would obtain from drugs, in a manner consistent with the above aims,
to finance prevention and public health policies and the fight against illegal crime.

With these goals in mind, the Friedrich Ebert Foundation’s Regional Security
Cooperation Program hired experts from three Latin American countries to present
alternatives to current policies across three links of the drug supply chain: produc-
tion, trafficking and consumption. Their proposals were premised on the notion that
a regulated activity can be controlled through clear mechanisms that enable us to
know its actual size and scope, the organizations and people that participate in i, its
costs and income, and even allow us to tax it.

This volume gathers the documents presented by those experts, their analyses of
the current phenomenon and their proposals to modify the policies implemented to
date in order to improve their effectiveness in pursuit of the above objectives. It also
includes essays by two German authors, who present their approach to drug produc-
tion, trade and use from a European perspective.

Through the studies published in this volume, we aim to contribute ideas and
proposals to the emerging debate that will enable us to move forward in a discussion
that is long overdue in Latin America and the rest of the world. We need more effec-
tive strategies than those we have implemented thus far. We believe that the countries
most severely affected by drug trafficking should develop a common approach, based
on reliable information, to allow them to promote this discussion seriously and co-
herently. We hope this publication will contribute to that effort.

HaNs MATHIEU



Introduction
A Few Aspects of the Current Situation
with lllegal Drugs

Hans Mathieu / Catalina Nino”

THE FAILURE OF PROHIBITIONISM: A GROWING CONSENSUS

In the last few years, the debate on illicit drugs — long dominated by voices that favor
repressive and punitive policies framed by prohibitionist strategies — has broadened
and gained new momentum. It is no longer only academics who criticize the so-
called War on Drugs; today, commissions of former presidents and other personali-
ties are calling for a revision of current drug policies and for a global debate to search
for more effective alternatives. Even incumbent presidents have put the issue on the
table: Uruguayan president José Mujica (2010-) has even proposed specific changes
to national policy on the production and commercialization of marijuana, the use of
which has already been decriminalized in Uruguay.

Thus, in 2009 the Latin American Commission on Drugs and Democracy, es-
tablished in 2008 under the leadership of three of the region’s former presidents,
Fernando Henrique Cardoso of Brazil (1995-2002), César Gaviria of Colombia
(1990-1994) and Ernesto Zedillo of Mexico (1994-2000), published a report that
highlighted the urgent need to revise the strategy, since it had not yielded the ex-
pected results. The Commission proposed that drug use should be treated as a public
health issue to be addressed through information and prevention, and that repression
should be focused on organized crime actors.

Later, in June 2001, the Global Commission on Drug Policy (GCDP), an ex-
panded version of the above-mentioned Latin American Commission that included
such figures as former UN Secretary General Kofi Annan and former US Secretary
of State George Shultz, alongside former Latin American presidents Cardoso, Ga-

*  We wish to thank Christine Bawaj, Laura Schmitz and William Treherne, interns at the Friedrich

Ebert Foundation’s office in Bogota, for their contributions to the preparation of this text.
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viria and Zedillo, published a report that begins with the following statement: “The
global War on Drugs has failed, with devastating consequences for individuals and
societies around the world” (Global Commission on Drug Policy, 2011: 2). This new
report broadly agrees with the findings of the Latin American Commission’s report,
suggesting that repressive measures should target violent organized crime instead
of consumers, retail drug dealers or the peasants who cultivate currently banned
substances. Moreover, the report argues that non-problem drug use should be de-
criminalized, problem users should be offered treatment rather than incarcerated and
alternative substitution therapies, such as methadone, and harm reduction measures,
such as needle exchange programs, should be sought, all of this based on a human
rights approach to drug users. Further, the report underlines the need to correct
existing misconceptions about drugs, their markets and consumers and encourage
experiments in legal regulation that safeguard the health and security of users while
reducing the power of organized crime, which currently controls the business.

Shortly after the report was published, Colombian President Juan Manuel Santos
declared in an interview published in 7he Guardian: “The world needs to discuss new
approaches (...) [that] should try and take away the violent profit that comes with drug
trafficking. .. If that means legalizing, and the world thinks that’s the solution, I will
welcome it. ’'m not against it” (7he Guardian, November 12, 2011, online version).
His remarks surprised many, since Colombia, a staunch ally of the United States, has
implemented the prohibitionist policies dictated by Washington for decades. Santos
even said that, provided there was international consensus on the issue, he would con-
sider legalizing more than just marijuana, and he pointed out the contradictions in the
fact that this substance is legal in some places, while others penalize the use of cocaine.
“I would never legalize very hard drugs like morphine or heroin (...) I might consider
legalizing cocaine if there is a world consensus because this drug has affected us most
here in Colombia. I don’t know what is more harmful, cocaine or marijuana. That’s a
health discussion” (7he Guardian, November 12, 2011, online version).

In terms of political discourse, it is very significant for an incumbent president of
a country known for having suffered the negative effects not only of drug trafficking,
but also of anti-drug policies for decades, to suggest the need to review such policies
and seek more appropriate alternatives. Although Santos qualified his statements by
saying that he would not spearhead a movement of this sort, his openness to a broad
discussion of the prevailing approaches to drug control provoked similar reactions
from other presidents in the region, among them Guatemala’s Otto Pérez Molina
and Mexico’s Felipe Calderén.

While many analysts have criticized the president’s proposals for their lack of
specificity and his lack of political will to lead the debate, these declarations led to the
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issue being debated for the first time in the context of a continent-wide presidential
political dialogue, the Summit of the Americas, which was held in Cartagena de In-
dias, Colombia, in April 2012. Although only limited progress was achieved at that
meeting, member states commissioned the Organization of American States (OAS) to
write a report reviewing the results of the War on Drugs and exploring new alterna-
tives to strengthen it and make it more effective.

The presence of US President Obama at the Summit was significant, given his
country’s decisive influence in the formulation and implementation of anti-drug
policy in Latin America and in the development of the current international drug
control regime. And while the US is clearly still reluctant to talk about far-reaching
changes to the current policies, in several of its states one can see a tendency toward
change, at least with regard to the treatment of marijuana users. In November 2012,
Colorado and Washington voted to legalize the sale and recreational use of mari-
juana, adding to the other eighteen states in which its medical use is legal, subject to
harm-reduction regulations.’

Meanwhile, in November 2012, in an interview with The Economist, then-out-
going Mexican President Felipe Calderén (2006-2012) defended his war against the
cartels, although he clearly stated that the purpose of the public security strategy was
not “to end something that it is impossible to end, namely the consumption of drugs
or their trafficking” (7he Economist, November 22, 2012, online version).

Clearly, the discussion about drug policy has gathered pace recently, and diverse
voices from academic, policy and social circles are uniting in a growing consensus
about the failure of the prohibitionist strategy that has prevailed for years, driven by
the United States and by the context in which international conventions on drug
control were developed.

THE INTERNATIONAL DRUG CONTROL REGIME

The regime on which traditional policies are based was established over the course of
six decades, and has become increasingly restrictive. The 1948 Protocol laid the for-
mal basis for prohibitionism by determining that controlled substances could only
be used for medical purposes and scientific research, that is to say it fully banned any
ritual, experimental or recreational use, as well as potential industrial uses of drugs.
The Single Convention of 1961 reafhrmed the ban on the use and production of

1 See The Economist. “Tax, and tax again”. 9 March 2013.
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controlled substances, and it established four lists that determine how each should be
treated. The Convention on Psychotropic Substances of 1971 added a large number
of synthetic substances for controlled medical use to this list.

The 1998 Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances focused on curbing international trafficking through cooperation mecha-
nisms between countries as a means to address the growth of drug trafficking and the
increasing strength of trafficking organizations. It established controls on chemical
precursors, for the first time it included the need to combat money laundering and it
ordered that everything to do with illicit drug trafficking be classed as serious crimes,
among other things cultivation, production, trafficking, sale and money laundering.
Further, the Convention made it “mandatory to penalize the possession of drugs for
personal use” — though not necessarily to criminalize it, leaving it to each country to
decide the gravity of the offense (Thoumi, 2011: 5).

Given the bureaucratic nature of the international system, introducing changes,
however small, to the system’s instruments, which are mandatory for signatory coun-
tries, is a slow and difficult process. For example, in March 2009 the Bolivian gov-
ernment asked the United Nations to remove coca leaf from List 1 of the 1961 Single
Convention, thus allowing the traditional practice of coca chewing. The request was
turned down, which led Bolivia to formally withdraw from the Convention, arguing
that the Convention contradicted Bolivia’s constitution, in force since 2009, and
begin the procedure to return to the convention with a new reservation allowing for
the traditional uses of coca leaf.” This re-adherence was subject to the approval of
the States Party to the Convention, that is, no more than a third of the 183 member
states could object to it (UNODC, January 2013). Finally, by January 10, 2013, the
deadline to raise objections, only fifteen countries had done so and Bolivia is once
again a member of the Convention, with the above mentioned reservation. However,
this change, which took four years and prompted heavy criticism against the Boliv-
ian government, does not mean that coca leaf has been removed from List 1, or that
chewing it is legal in every country in which it is traditionally practiced. It simply
means that international legislation allows coca leaf chewing in Bolivian territory.

The Global Commission has questioned the international drug control regime’s
lack of flexibility; its report recommends reviewing the conventions and the rectify-
ing their mistakes regarding the classification of substances such as cannabis, coca

2 'This is the established procedure for a country that has signed the Convention to modify the terms
of its adherence.
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leaf and ecstasy. It backs its recommendations by pointing to studies such as Nutt,
King, Saulsbury and Blakemore’s (2007), who developed a scale to measure the de-
gree of harm caused by various drugs and concluded that the classification of those
drugs in Great Britain does not seem to follow criteria based on clear scientific evi-
dence (we will refer to this study in greater detail below).

The drug classification system under international conventions clearly needs to
be reviewed. However, this seems unlikely in the near future, given the inertia of
the United Nations system, the political interests of many of its institutions and
most countries’ prejudices and moral judgments about illegal psychoactive drugs.
An example of this is the “Cocaine Project” study, carried out in 1995 by the World
Health Organization (WHO) with support from the United Nations Interregional
Crime and Justice Research Institute (UNICRI), whose publication was announced by
both institutions that year (see box about this study in the chapter by Campero and
Barrancos). Even though this was the broadest study ever undertaken on cocaine,
the World Health Assembly, the highest decision-making body of the WHO, banned
its publication in a session in which the United States threatened to cut funds for
certain programs if the WHO’s activities did not reinforce the traditional approaches
to drug control.’ The study was vetoed because its conclusions were at odds with the
ideas on which the prohibitionist regime is based and which it disseminates, gener-
ally indicating that cocaine is a less harmful and dangerous substance than current
policies claim.* Thus, even though the study dates back to 1995, its conclusions are
still relevant, among other reasons because the regime is still in force and there is still

3 Part of the study was finally made public in 2010 and is available at: http://www.tni.org/article/
who-cocaine-project.

4 According to the study, there is no such thing as an “average cocaine user,” given the vast differences
between users, the amounts consumed, the intensity, duration, reasons and consequences of con-
sumption. However, the study notes certain tendencies that challenge the established ideas about
cocaine. These include the notion that coca leaf does not seem to have adverse effects on human
health, and that, conversely, it has positive therapeutic, social and religious uses among indigenous
Andean populations; that only a minority of consumers are problem users, mostly from marginal-
ized sectors; that, in general, cocaine use does not cause as many health problems as alcohol or to-
bacco; that the problems associated with cocaine use are more common and serious among frequent
users of high doses, and very unusual and less severe among occasional users; and that most of the
health problems associated with the use of cocaine cannot be attributed to the drug, which is more
likely to exacerbate them than to cause them. The study also points out that prevention programs
generally perpetuate stereotypes and misinformation, while treatment services lack the necessary
coordination and effectiveness to rehabilitate addicts, who usually come from the poorest sectors
and are the least likely to have access to these services (WHO/UNICRI, 1995).
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a lack of broad, non-politicized studies about the real effects of each drug on users
and society.

It is worth noting that both the above-mentioned studies emphasize the level of
harm caused by alcohol and tobacco, two widely accepted legal psychoactive drugs.
These studies and others, as will be seen in this volume, point out that these two
substances have very negative effects on the health of users and even third parties,
generally worse than those of some illegal drugs.

NEGATIVE IMPACTS OF THE CURRENT POLICIES
IN LATIN AMERICA

One of the most negative impacts of prohibitionist policies is the alarming increase
of violence in countries like Mexico, Honduras and Guatemala. In general, illegal
markets are very fragile, since they are based on relationships of mutual trust and
have no institutionalized conflict resolution mechanisms. As a result, internal dis-
putes are resolved through violent means. Added to this is the violence that stems
from hard-line policies such as the War on Drugs, which constantly decimates the
workforce and destroys established trust networks (Brombacher, 2012). During the
administration of Felipe Calderén, around 70,000 people were murdered in Mexico
(Proceso, 15 February 2013). In early 2013, the Mexican government spoke of more
than 26,000 disappeared during that period (Diario Libre, 26 February 2013). At
the same time, the pressure exerted by the Mexican authorities on the drug cartels at
that time led them to move to Honduras and Guatemala to conduct their business
without so much interference from the government.

The increased presence of organized crime has a very serious impact in these
countries, given the historical weakness of their institutions and their high rates of
violence and homicide. In 2012, Honduras recorded 86 homicides per 100,000 in-
habitants, one of the highest murder rates in the world, while Guatemala recorded
32, following a downward trend that seems to be reverting in 2013 (InSightCrime, 5
March 2013). It is estimated that currently 40% of cocaine destined for the United
States reaches sparsely populated jungle zones in Honduras. And, as in many other
places, criminal groups in those areas pay their employees in drugs instead of money,
which creates an internal market, leading to an increase in drug consumption (7he
Economist, 2013). Guatemala is also gaining importance as a cocaine route into the
United States and as an operational base for Mexican criminal organizations. Ac-
cording to president Otto Pérez Molina, the Zetas and Sinaloa cartels are fighting
for control of the drug trafficking routes through Guatemala, and are increasingly
penetrating state institutions (E/ Espectador, 12 January 2013).
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Regarding drug consumption policies, while the legislations of many Latin
American countries decriminalize the use of drugs, in practice the authorities stig-
matize and often persecute consumers, classing them as small-scale drug dealers and
criminally prosecuting them. The prevailing ideas and policies in the international
drug control regime have had perverse social impacts. A clear example of this is pris-
on overcrowding in many countries in Latin America, a large part of which is owed
to the large number of people incarcerated for non-violent drug-related offenses.

A study by Colombia-based Centro de Estudios de Derecho, Justicia y Sociedad
(DeJusticia) concludes that Latin America’s legislation suffers an “addiction to puni-
tive measures,” especially with regard to drugs, which makes it “a more serious offense
to smuggle cocaine to be sold to someone who wants to consume it, than to rape a
woman or kill a neighbor on purpose” (Uprimny, Guzmdn and Parra, 2012: 5). The
study indicates a significant increase not only in the number of terms used to describe
the behaviors penalized (the wording), as Figure 1 shows, but also in the penalties ap-
plied to such behaviors. Figure 2 shows the growth of the highest minimum sentences

for drug-related offenses.’

Figure 1. Comparative development of the number of terms used to describe
penalized drug-related behaviors
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Figure 2. Comparative development of the highest minimum
sentences for drug-related offenses
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This increase both in the terms used to describe, and in the penalties imposed
for, drug-related offenses has led to imbalances in the legal systems of the countries
surveyed, so that more serious crimes with far greater and more direct impacts on
people, such as murder, rape and violent robbery carry equal or lesser sentences than
drug-related offenses.

This addiction to punitive measures has significantly contributed to extreme
prison overcrowding in the region, with grave social consequences. The conditions
in our countries’ prisons are subhuman. According to a 2011 study coordinated
by the Transnational Institute (TI) and the Washington Office on Latin America
(WOLA), which examined eight countries in the region,® none of them have a prison
system that is able to guarantee the basic standards for the treatment of prisoners,
and in some of them the situation is so serious that the lack of resources has led to
nutritional deficits and health problems among interns.

Further, since drug legislation does not differentiate between street sellers and
major traffickers, or between violent and non-violent crimes, many people receive
maximum sentences or are sent to maximum security prisons for minor offenses.

6 Argentina, Bolivia, Brazil, Colombia, Ecuador, Mexico, Peru and Uruguay (TNI and WOLA, 2011).
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What is more, many of those already incarcerated have not been convicted, because
drug-related crimes automatically result in pretrial detention even though they are
minor offenses. In general, the study concluded that there are no major drug barons
in prison; most of those imprisoned on drug charges are there for minor offenses,
paying disproportionately high penalties. In Colombia, for example, it is estimated
that 98% of those detained on drug-related charges did not have a significant role in
drug trafficking networks. An area of particular concern is the increasing number of
women incarcerated for drug-related offenses. While far lower than the number of
men incarcerated for the same reasons, their incarceration has severe impacts on their
families (TNI and WOLA, 2011).

The terrible prison conditions in the region make these spaces inadequate for the
rehabilitation of prisoners. Many are veritable crime schools, where people entering
for the first time, accused of a minor offense such as possession of marijuana to sell
on the street, for which they still have not been convicted, come into contact with
criminals who are members of organized groups, with contacts outside, who can
easily recruit them.

This shows some of the negative impacts of anti-drug policies in Latin America.
Both organized crime and states’ fight against it have left behind high levels of vio-
lence and a large number of deaths, and they continue to deeply tear the social fabric
in various Latin American countries, forcing us to think of alternatives. The War on
Drugs destabilizes illegal markets and generates violence, since those markets have
no institutionalized conflict resolution mechanisms or means to enforce the rights
of those who take part in them. However, this strategy has failed to achieve the goal
that the international drug control regime set out a while ago: to put an end to the
illicit market (Brombacher, 2012). Severe laws against drug-related offenses have not
been effective in reducing the trafficking or consumption of illegal substances; on the
contrary, they have overloaded the institutions responsible for enforcing those laws.
Justice systems are saturated with enormous caseloads that they are unable to process
efficiently, and prisons are full of people who, in many cases, have only committed
minor crimes (TNI and WOLA, 2011).

A FEW INNOVATIVE PROPOSALS

Despite the difficulties in changing the international drug control regime and the
dominant prohibitionist paradigm, for the last few decades innovative proposals,
particularly in terms of drug use, have been put forward in many places. It is in this
area that drug conventions leave room for states to implement models focusing less
on prohibition and criminalization and more on public health. Some well known
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examples are coffee shops in Holland, the decriminalization of all illicit drugs in
Portugal and cannabis clubs in Spain. In the United States, the main driver of pro-
hibitionism, eighteen states have legalized marijuana for medical use, and a further
two have legalized its recreational use.

COFFEE sHOPs IN HoLLAND

In 1976, the Dutch Opium Act, which regulates psychotropic drugs, underwent
a profound change when it established a difference between substances that entail
unacceptable levels of risk — “hard drugs” such as heroin, ecstasy, cocaine, opium,
amphetamines and LSD, and “soft drugs,” such as cannabis (herb and resin), hallu-
cinogenic mushrooms and sedatives (Valium or Seresta). The difference is based on
the degree to which the drug alters the user’s personality, the harm it causes to health
and the costs it imposes on society.

Even though the production, trafficking, sale and possession of any drug are
punishable offenses, the Dutch government sees the use of cannabis and other soft
drugs as less harmful to health and society.” Based on this distinction, a toleration
policy was established, which considers the possession and use of up to five grams
of soft drugs and up to half a gram of hard drugs as a minor offense that is not
prosecuted.

This way, the government managed to separate the soft drugs market from the
hard drugs market. The clearest example of this policy are the so-called coffee shops,
where the sale and consumption of up to five grams of cannabis per person is permit-
ted. The idea behind the coffee shops is to prevent consumers from engaging with
illegal sellers, since presumably this would increase the chances of them coming into
contact with hard drugs. Coffee shops are a pragmatic solution through which the
government seeks to reduce the harm caused by drug use. However, many have been
closed down because they violated the criteria for sales; their number has decreased
from 846 in 1999 to 666 in 2010 (EMCDDA National Report 2012: Netherlands,
2012: 144). In any case, one of the issues raised by this model (see, for example, the
chapter by Ricardo Vargas in this volume) is that, because other elements of the value
chain are still illegal, even sales to coffee shops leave room for spheres of illegality that
are hard to control.

7 hup://www.government.nl/issues/alcohol-and-drugs/drugs
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The toleration policy turned Holland into a haven for drug tourism in Western
Europe. For this reason, in May 2012, by public demand, especially from the resi-
dents of the southern border provinces, the government introduced the “Wietpas,”
which serves as a membership card for coffee shops. Under this system, the sale and
use of drugs in coffee shops is only permitted if the person has legal residence in Hol-
land and is able to produce his card.®

Although the government intended to expand the Wietpass nationwide from
January 2013, eventually it left it to the local authorities to manage the measure, and
many of them, such as the mayor of Amsterdam,” have said they will not implement
it. His decision was based both on the wave of criticism that the measure received
and on the apparent increase in illegal trafficking.'

According to the 2009 census, the lifetime prevalence of cannabis use among the
population aged 15-64 was 25.7%. While the figure is higher than it was in 1997
(19.1%), changes in the measurement methodology make it impossible to compare
both sets of data (EMCDDA National Report 2012: Netherlands, 2012: 33). The life-

time prevalence of cocaine use for that year was 5.2% and 6.2% for ecstasy.

The EMCDDA report also reported a decline in the number of HIV and AIDS in-
fections through sharing needles, from 8.6 per 100 people in 1986 to 0.85 per 100
people in 2005 in the case of HIV, and 671 in 2006 to 4 in 2010 in the case of AIDS
(2012: 84 y 86).

In general terms, the decriminalization of the use of soft drugs is not seen to
have led to a serious increase in consumption, while attempts to harden drug policy
are seen to have promoted an increase in illegal trafficking. Such attempts, therefore,
have failed, at least partially.

8  http://www.government.nl/documents-and-publications/press-releases/2011/05/27/the-dutch-
cabinet-coffeeshop-to-be-a-private-club-for-the-local-market.heml

9  http://amsterdamherald.com/index.php/news-specials/the-new-wietpas-rules-for-
coffeeshops/635-20121231-three-quarters-dutch-cannabis-cafes-coffeeshops-turn-blind-eye-offi-
cial-ban-tourists-tourism-netherlands-dutch-politics-wietpas-ivo-opstelten-marc-josemans;

10 http://amsterdamherald.com/index.php/news-specials/the-new-wietpas-rules-for-coffeeshops/13-
news-wietpas-untagged/584-20121119-justice-minister-abandons-wietpas-plan-to-restrict-entry-
coffeeshops-ivo-opstelten-cannabis-drugs-policy-amsterdam-society-tourism-tweede-kamer-par-
liament-netherlands-dutch-politics
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THE DECRIMINALIZATION OF ILLEGAL DRUGS IN PorRTUGAL!!

On 1 July 2001, Law number 30/2000 decriminalizing all illicit drugs entered into
force. The law was partly a reaction to the significant increase in the number infec-
tious diseases such as HIV and AIDS and of deaths associated to the use of illegal drugs
that the country experienced in the nineties (Hughes and Stevens, 2010: 1001).
Legally, what changed was that the sale, possession and use of illegal drugs ceased to
be criminal offenses, becoming instead administrative offenses. Possession with the
intent to supply nonetheless remains a criminal offense.

The reform allows the possession and use of all illegal drugs, including cannabis,
heroin and cocaine, restricting the amount to that necessary for personal use for ten
days. In practice, this means up to 0.1 grams of heroin, ecstasy or amphetamines, up
to 0.2 grams of cocaine and up to 2.5 grams of cannabis. Those caught with a larger
amount are charged and sent to court, where they must face penalties for dealing or
using/dealing, that is, when someone has an amount of drugs greater than the per-
mitted amount, but which is presumed to be for personal use.

Drug-related offenses are sanctioned by commissions for the dissuasion of drug
addiction (Comissao para a Dissuasio da Toxicodependéncia, CDT), regional panels
made up of three people, including lawyers, social workers, psychologists and doc-
tors. People detained by the police are referred to these commissions, where their
motivations and the circumstances surrounding their actions are discussed with
them. The commissions may apply civil law penalties or community service, fines,
suspend professional licenses or ban individuals from certain places. The sanctions
aim to keep drug users away from drugs and support them in their treatment. In
the case of addicted users, the commissions may recommend treatment or educa-
tional programs, and in the case of non-addicted users order a fine or psychological
counseling.

In practice, Portugal’s strategy is a broad decriminalization of drug use that em-
phasizes treatment as an alternative to criminal prosecution and aims to implement
prevention, treatment and social reintegration, harm reduction and drug supply re-
duction policies.

The results of the strategy show that, despite a slight increase in the use of drugs
among the adult population (according to EMCDDA data, in 2001 the lifetime preva-

11 ‘This section is based on the text of Law number 30/2000 decriminalizing the use of drugs in Por-
tugal. Available at: www.idt.pt/PT/Legislacao/Paginas/LegislacaoTemaDetalhe.aspx?id=34
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lence of drug use among the population aged 15-64 in Portugal was 7.8%, while in
2007 it was 12%),'? this slight increase cannot be attributed solely to decriminaliza-
tion, since the same tendency is observed in other European countries, for example
Spain and Italy (Hughes and Stevens, 2010: 1006). Moreover, problem drug use
among adults and adolescents aged 15-24, in particular intravenous use, has declined
from between 2.3 and 4.6 users per 1000 people to between 1.8 and 2.2. Added to
this, the rate of users infected with HIV/AIDS and other infectious diseases has de-
clined considerably, from 1,482 cases of HIV and 675 of AIDS in 1999 to 116 new
cases of HIV and 88 new cases of AIDS in 2010 (EMCDDA, 2012).

The data also suggests that the authorities improved their ability to combat the
illegal drug market and reduce supply, since decriminalization significantly increased
the volume of drugs seized by the authorities, which were mostly destined for over-
seas markets. Between 1995-1999 and 2000-2004, cocaine seizures increased by
116%, hash by 134%, heroin by 219% and ecstasy by 1,526% (Hughes and Stevens,
2010: 1011). Following the reform, cocaine prices have remained more or less stable,
while the price of heroin and ecstasy has declined and that of hashish has increased

(see Table 1).

Table 1. Average price of illicit substances in Portugal in Euros,
by year and type of drug, 1998-2008

PORTUGAL 1998 | 1999 | 2000 | 200I | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008

Heroin (g) 38.50 | 31.33 | 49.72 | 50.27 | 43.78 | 46.80 | 46.54 | 41.01 | 42.17 | 37.57 |33.25

Cocaine (g) 45.63 | 40.37 | 60.31 | 53.51 | 38.57 | 41.40 | 42.23 | 45.11 | 45.73 | 44.65|45.56

Hash (g) 1.78 | 1.09 | 4.13 | 4.06 | 2.45 | 2.49 | 2.31 | 2.13 | 2.18 | 3.45 | 3.28

Ecstasy (tablet.) | 11.70 | 6.70 | 5.98 | 6.86 | 5.90 | 5.27 | 4.50 | 3.56 | 3.18 | 3.20 | 2.80

Source: Hughes and Stevens, 2010: 1014.

Finally, decriminalization relieved the justice system of the burden of processing
drug related offenses and reduced the prison population (Hughes and Stevens, 2010:
1009; EMCDDA National Report 2011: Portugal, 2011: 94-114). These results are in
stark contrast with the trend in Spain and Italy.

12 htep://www.emcdda.europa.eu/publications/country-overviews/pt
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THE SpaNIsH MmobDEL: CANNABIS SociaL CLuss'3

So-called Cannabis Social Clubs (CSCs) have existed in Spain since 2001. They are
non-profit associations that cultivate and distribute marijuana among a small group
of adult users. The emergence of CSCs, which have proliferated considerably, espe-
cially in Catalufia, promoted by the Federation of Associations of Cannabis Users
(FAC, in Spanish), is not based on any specific regulation, but rather on loopholes in
the Spanish legislation that allow the use of illicit substances. The clubs that are part
of the FAC operate on a democratic and cooperative model, with practices that em-
phasize self-regulation, public scrutiny and transparency, and have proven they can
cover their members’ consumption needs without resorting to the black market, with
reasonably-priced, quality-controlled cannabis. The fact that they are not-for-profit
limits the temptation to promote them for commercial purposes, and their reduced
size creates community bonds and trust between members, which favors mutual
care and helps to identify problem users. In such cases, clubs have a mechanism that
involves talking to the person in question to understand the problem, and in the case
of the Basque Country a protocol is triggered through which a specialist in drug ad-
diction is brought in to treat the said individual if they so wish.

The transparent and democratic management of the clubs stems from the fact
that in Spain associations are required to have a General Assembly of Members, a
decision-making body responsible for approving the annual financial and adminis-
trative statements. However, it must be said that over time many of these clubs have
greatly increased their membership and this, according to the FAC, which promotes
small clubs because of the above mentioned advantages, raises a number of issues. For
example, very large associations do not foster the sense of community of the CSCs,
and the supervision of production and quality control are made much more difficult.

The proliferation of clubs and the growth of some of them, especially in Cata-
lufa, led the Catalan government to announce the establishment of a commission
to discuss the regulation of these associations (a similar body already exists in the
Basque Country). This, in turn, has triggered a debate between the clubs and their
members, who broadly favor one of two views. On one hand, there are the Cannabis
Social Clubs promoted by the FAC, which are small and produce what they consume.
On the other, there are larger clubs that do not belong to the FAC and which have the

13 'This section is based on Barriuso Alonso, Martin. “Los Clubes Sociales de Cannabis en la encru-
cijada. Entre la autogestién y la mercantilizacién”. 13 August 2012. Available at: http://www.tni.
org/es/article/los-clubes-sociales-de-cannabis-en-la-encrucijada.
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same structure as the smaller clubs but work very differently; some say they are like
membership-based coffee shops. They are sometimes even referred to as Commercial
Cannabis Clubs, as opposed to Social Cannabis Clubs.

And though the Catalan government appears to take a positive view of the small
social club model promoted by the FAC, larger clubs have been increasing their bud-
gets and influence, which could eventually lead the authorities to favor that model,
since it is cheaper and easy to control.

LEGALIZATION AND MEDICAL USE OF MARIJUANA IN THE UNITED STATES

In November 2012, the states of Washington and Colorado legalized the use of
marijuana for recreational purposes. At the federal level, it is still illegal to cultivate
and consume this substance. This creates legal conflicts with the federal Controlled
Substances Act (CSA), which puts marijuana in the same category as heroin and LSD.
According to the US Department of Justice, Washington and Colorado’s initiatives
are currently undergoing revision to ensure their accordance with the CSA."

In Colorado, marijuana was legalized on the basis of the so-called Colorado
Amendment 64, which modified Article 18 of the Constitution in order to regulate
the use of marijuana in a similar way to that of alcohol.” This change allowed people
aged over 21 to legally cultivate up to six marijuana plants in their home. It is legal
to possess these plants at home, as is carrying an ounce. The percentage of tax that
will be levied on marijuana has not been defined yet, but it may be higher than that
of alcohol (7he Economist, 9 March 2013).

In Washington, Washington Initiative 502'¢ led to a reform of the state’s legisla-
tion on marijuana, which now allows possession of an ounce for personal use. To

14  “The Department of Justice’s enforcement of the Controlled Substances Act remains unchanged.
In enacting the Controlled Substances Act, Congress determined that marijuana is a Schedule
I controlled substance. The Department of Justice is reviewing the ballot initiatives and has no
additional comment at this time.” http://www.whitehouse.gov/ondcp/frequently-asked-questions-
and-facts-about-marijuana#legalization. Accessed 12 March 2013.

15 Amendment 64 — Use and Regulation of Marijuana. http://www.leg.state.co.us/LCS/Initiative%20
Referendum/1112initrefr.nsf/c63bddd6b9678de787257799006bd391/cfa3bae60c8b4949872579
c7006fa7ee/$FILE/Amendment%2064%20-%20Use%208%20Regulation%200f%20Marijuana.
pdf. Accessed 15 March 2013.

16 Initiative Measure No. 502. http://sos.wa.gov/_assets/elections/initiatives/i502.pdf. Accessed 15
March 2013.
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cultivate and sell it one must obtain a license from the state. The state will levy a
25% tax on this drug, and the tax income received from its sale will go to a special
fund, the Dedicated Marijuana Fund, which will distribute the resources among the
health, substance abuse treatment and education sectors.

In Colorado, for the last few years there have been several medical marijuana
cultivation centers, authorized by the state, which bring in around US$55 million
per year in taxes. Medical marijuana is legal in a further 18 states."” In California,
the state with the highest number of medical cannabis users,'® one needs a medical
order to apply for a Medical Marijuana Identification Card, which, based on the
1996 Compassionate Use Act,' allows the cultivation, possession, consumption and
purchase of marijuana at medical marijuana centers.

ok ok %k

These are all alternatives to the prohibitionist model, but with the exception of
cannabis in the states of Washington and Colorado in the United States, they are still
limited to the use of drugs, leaving out the rest of the value chain, which remains ille-
gal. The case of the United States shows a deep contradiction between different levels
of government, since while some states have legalized marijuana from cultivation to
consumption, the federal government maintains a firmly prohibitionist stance, espe-
cially regarding the production and commercialization of other drugs.

The only country that has put forward a proposal which contemplates the whole
chain is Uruguay. President José Mujica proposed the regulation of marijuana and
the establishment of public mechanisms to control the production, sale and use of
this substance — the most widely consumed illegal drug in the country — to deprive
drug trafficking groups of the vast profits they obtain from the business and prevent
users from coming into contact with them. This proposal is premised on the notion
that most marijuana users do not have addiction problems, but they expose them-
selves to social and legal risks because they have to access it through illegal means
(Calzada, 2012). However, President Mujica put a stop to the legislative initiative

17 Alaska, Arizona, California, Connecticut, Delaware, Hawaii, Maine, Massachusetts, Michigan,
Montana, Nevada, New Jersey, New Mexico, Oregon, Rhode Island, Vermont, Virginia the Dis-
trict of Columbia.

18  http://medicalmarijuana.procon.org/view.answers.php?questionID=001199. Accessed 15 March
2013.

19  http://vote96.so0s.ca.gov/Vote96/html/BP/215text.htm. Accessed 15 March 2013.
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that he had earlier promoted in Parliament, arguing that there was not enough popu-
lar support — polls indicated that 64% of Uruguayans were against the measure. The
president clearly stated that the War on Drugs is not working, but he considered
that it was too early to make a decision (Semana, 21 December 2012), so he decided
instead to deepen the debate on the issue. Once again it is evident how deep-rooted
ideas about drugs, not necessarily correct, can hinder an innovative policy which, if
correctly implemented, could have the positive results that alternative measures have
yielded elsewhere, and which the dominant prohibitionist strategies have been un-
able to produce.

DRUG POLICY MODELS?°

The above examples show that in various parts of the world proposals are being
made, and specific initiatives are being put into practice, to design new drug poli-
cies that really help to lessen the negative impacts of these substances, both on us-
ers health and on societies in general, as well as the negative impacts of the policies
implemented so far.

These proposals coexist with traditional prohibitionist policies, which are the
most widely applied, if not in the same way, or even uniformly, in every place. On
the contrary, there are significant differences between countries and regions, despite
the rigidity of the international regime we mentioned earlier. Despite those differ-
ences, it is important to note here the different models, or “ideal types,” that guide
the formulation of drug policies, based on Uprimny’s (2003) concepts.

At one extreme is the War on Drugs, the dominant prohibitionist model driven
by the United States, which seeks to eliminate the use of certain substances consid-
ered harmful or morally hazardous. This model assumes that the state has a right to
impose its standards of health, and even virtue, on citizens. It is premised on the
notion that if all substances are eliminated they cannot be used or abused. Thus, to
eliminate or minimize the supply of drugs it bans their cultivation, production and
commercialization, which makes them expensive and difficult to obtain.

At the other extreme is the total liberalization of the drugs market, a libertarian
model based on the idea of the market’s ability to regulate itself and on the principle
that the state cannot interfere with people’s decision to use whatever substances they

20 This section is based on Rodrigo Uprimny. “Drogas, derecho y democracia”, paper presented at the
itinerant seminar on criminal policy POCAL.
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want to use, even if they are harmful. From this perspective, psychoactive drugs are
products to be traded according to the rules of the market, just like any other good,
and any damage caused to a third party by a consumer under the influence of drugs
can and should be punished, that is, consumers are free to use drugs, but they must
take responsibility for the consequences of their actions. Unitil a few years ago, that
was the policy on tobacco.

Between these two extremes there are two intermediate models based on public
health and users’ human rights. On one hand, harm reduction policies consider that
it is impossible to eliminate consumption, and for this reason they focus on limiting
its impacts, while promoting decriminalization to prevent users from being margin-
alized. An example of this model are the strategies implemented in Holland, which
nonetheless continue to ban and criminalize the production and most aspects of the
distribution of drugs. On the other hand, there are “selective or regulated legaliza-
tion” strategies, which contend that it is necessary to go beyond merely regulating
consumption — the cultivation, production and distribution of drugs must also be
regulated if the “perverse effects of prohibition, in terms of violence, corruption, the
loss of respect for the law and the impact on people’s rights” (Uprimny, 2003) are to
be mitigated.

Even though, as we have seen, the prohibitionist approach of the War on Drugs
is still the dominant model, the examples described above show that, in practice,
harm reduction policy models have been implemented with very promising results,
particularly in Europe.”’ Another case that should be followed closely is the regula-
tion of cannabis in the United States, which in some cases applies to the entire value
chain. Although some authors propose a total liberalization of the drugs market,
theirs is a minority view. Many researchers working toward the reform of current
policies consider that changes should focus on selective regulation that reduces the
harm caused by consumption, production and trafficking, as well as other negative
effects of the dominant policies.

DESTIGMATIZING THE DEBATE

Despite the positive impacts of some of these new drug control strategies, it is still
controversial to suggest the need for a comprehensive, profound reform of the cur-
rent policies and international drug control regime. And even though there is a grow-

21 In northern Europe, consumption is already decriminalized in practice, although in some cases not

by law.
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ing chorus of voices raising this issue, such views are yet to reach the sphere of policy
makers, at least in any way that suggests the possibility of real reform in the short or
medium term. This is the case despite the increasing consensus about the failure of
the current model, based on the idea of eliminating the drugs market.

The idea of “a drug-free world” is unattainable. It would be impossible to com-
pletely eliminate drug use, and therefore it would also be impossible to eliminate the
production of substances that alter consciousness, among other reasons because in
many places they have traditional uses associated with ancient cultural practices, for
example coca leaf chewing among Andean cultures. A case in point is alcohol, which
is another of these substances, but whose consumption is so widely accepted and
so deeply rooted that nobody thinks of suggesting “an alcohol-free world.” The US
experience with prohibition in the 1920s underscores the futility of such initiatives.

Clearly, some drugs are dangerous, to a greater or lesser extent, not only because
of the damage they can cause to users’ health, especially in the case of problem users,
but also because of the negative impacts they can have on other people. This includes
addicts’ relatives and those living in their close environment, and even accidental
harm that an occasional user may cause to third parties, for example when a drunk
driver runs over and kills a pedestrian. It is worth remembering that the number of
deaths from alcohol and tobacco is far greater than the combined number of deaths
from marihuana, cocaine and heroin use.

A comprehensive and effective drug policy would require better information and
an open and honest discussion based on independent, objective research. Part of the
problem is that the debate is still highly politicized and dominated by political inter-
ests and moral prejudices. The discussion on illegal drugs must be destigmatized on
the basis of serious and reliable information. More research is needed on both legal
and illegal drugs and their impacts on users’ health and behavior, on users’ families
and social environment, on third parties not directly related to users, and on society
at large. It is important to highlight the need for this information to be disaggregated
by type of drug. For example, the effects of marijuana on users’ behavior are very
different to those of cocaine or alcohol. Further, even though there is no scientific
evidence to support the claim that there is a relationship between drug use (disag-
gregated by type of substance) and common crime, there is still a widespread belief
that drug use leads to crime.

As well as reliable information, there is a need for serious and sustained politi-
cal and educational work to help conquer the population’s fear of discussing illegal
drugs. The prevailing notions about drugs are deeply rooted in moral stances that
link any proposal for reform with a desire to legalize “bad” substances, driven by
people with shady interests. Such moral stances are hard to overcome.
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For these reasons, it is essential to make it clear and promote the understand-
ing that regulation is not limited to legalization. Regulation implies controls — in
some cases very tight — as well as monitoring mechanisms to allow governments to
supervise activities that may carry risks for their citizens. Ultimately, what most of
those who talk about reforming drug policy promote is the regulation of the drugs
market. The above-mentioned initiatives propose changes to the current dominant
paradigm, but none of them suggest unfettered legalization. Given the politicization
of the debate on drugs, this fact should not be overlooked.

Some of the proposals put forward or developed in the last few years advocate
for the regulation of the drugs market. Some refer only to consumption, while oth-
ers suggest that the issue needs to be tackled comprehensively, taking into account
not only consumption, but also production, commercialization and retail sale. The
proposals we present in this volume, like many others, promote carefully thought out
regulation, based on reliable scientific studies and not tied to political interests. They
also take into account the differences between the various drugs in terms of their cul-
tivation conditions, trade dynamics and effects on consumers, as well as differences
between the countries where they are cultivated or produced and between users and
their social and economic status.

Specifically, the proposals presented in this volume suggest a drug policy that
addresses the following five objectives:

1. Reduce harm caused by drug use to drug users.

2. Reduce harm caused by drug users to non-users.

3. Minimize harm caused by anti-drug policies to drug users and third parties.
4

Minimize the profits from the drug trade that accrue to organized crime and
other illegal actors.

5. Maximize the share of drug-related income obtained by the state, observing the
first four objectives, to fund public health policies and the fight against organized
crime.

THE CURRENT SITUATION

The following data on production, trafficking and prices of several plant-based drugs
aims to present a clearer picture of the current situation.
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PRODUCTION
Coca and cocaine

Figures 3 and 4 show a decline in coca and cocaine production, apparently due to a
decline in production in Colombia, which has nonetheless been partially compen-
sated by an increase in Bolivia in Peru (UNODC, 2012).

Figure 3. lllicit coca bush cultivation worldwide, 2001-2010 (hectares)
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Figure 4. Potential cocaine production in the Andean region 1990-2008 (metric tons)
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Poppy and dry opium

Figure 5 shows that Southeast Asia’s opium production potential has increased con-
siderably since 2005. Poppy cultivation has also been on the rise since 2006 (see

Figure 6).
Figure 5. Potential production of oven-dried opium, 1997-2011 (tons)
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Figure 6. lllicit poppy cultivation worldwide, 1997-2011 (hectares)
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Marijuana

It is hard to estimate the volume of global cannabis production, since it is an easy
plant to grow, even indoors, and therefore it is often produced at home for self con-
sumption. Usually local production is enough to satisfy local demand, which reduces
the risks and costs of trafhcking, although there is still significant interregional traf-
ficking. In any case, many countries have no data on the cultivation and production
of this drug. Figure 7 shows an estimate of global marijuana and hashish production
between 2002 and 2009.

Figure 7. Evolution of marijuana and hashish production worldwide, 2002-2009 (tons)
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TRAFFICKING

Routes

The map below shows cocaine and heroin trafficking routes, according to the World
Drug Report 2010. Cocaine production is concentrated in the Andean region, from
where it is exported to the rest of the world. The United States and Europe continue
to be the main markets. In the case of heroin, the dynamics of trafficking are similar,
but it is produced mainly in Afghanistan and Myanmar, since, as Daniel Brombacher
discusses in this volume, there have been successful experiences of legal cultivation
and processing of heroin in India and Turkey.
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Map 1. Cocaine trafficking worldwide, 2008
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Prices

Clearly, trathcking is the most profitable link in the drug value chain, mainly due to the
illegal nature of the business. The high prices of drugs do not stem from high produc-
tion costs; rather, they are the result of the high payments made to those who take part
in the business for the huge risks they face, such as having their product seized by the
authorities or being murdered by their competitors. “Those who take part in the illegal
economy earn high profit margins as a tax on consumers” (Brombacher, 2012: 3).

Figure 8, for example, shows how, in Colombia, each link in the chain helps
to create value added; cocaine trafficking, as a final product, represents 71% of the
total. Although this data is five years old, it helps to show how organized criminal
groups take most of the profits, even after discounting their expenses, since they are
the ones who transport cocaine from the places where it is produced to the major
consumer markets.

Figure 8. Distribution of value added along the cocaine production
and trafficking chain in Colombia, 200822
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Yet, despite many countries’ efforts to reduce drug trafficking, the results of the
fight have been poor. The goal of the War on Drugs is to eliminate the illegal market
with a focus on reducing supply. However, looking at the historical trend of cocaine
prices in the United States (see Figure 9), the main driver of this strategy, one can
see that prices have dropped significantly, which indicates that supply is meeting
demand. The small price increases recorded in the last few years do not seem to be
enough to compensate for Washington’s growing investment in a policy that has
clearly not accomplished its goal.

22 'This data is about trafficking within Colombia.



46 | Introduction. A Few Aspects of the Current Situation with lllegal Drugs

Figure 9. Dramatic decline in domestic cocaine prices despite increasing spending
for overseas drug suppression efforts by the United States, 1981 - 2009
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Something similar occurs with heroin prices in the United States, as can be seen
in Figure 10.

Figure 10. Change in estimated heroin price and purity in the context
of the increasing annual drug control budget in the United States, 1990-2002
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In Europe, heroin prices have also declined in the last 20 years, according to the
data provided in Figure 11.

Figure 11. Average estimated heroin prices in Europe, 1990-2009
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Use Fuels the Global Pandemic.” June 2012: 12. Quoted in UNODC.

Profit margin

The production of cocaine from coca leaf generates significant profits along the drug
trafficking value chain. Figure 12 shows the increase in the price of coca paste upon
its transformation into cocaine, but before it is trafficked, in Peru.

However, as Figure 8 showed, the aspect of the illegal drug trade that generates
the most value added is trafficking. Clearly, those who obtain massive profits from
the business are not the peasants who cultivate coca, or street corner dealers, who of-
ten only make enough to cover their own addiction, or the so-called drug mules who
transport drugs in their stomachs, seriously risking their health and often reported
by those who hired them to divert the authorities” attention from larger shipments,
or even other mules.

The major beneficiaries of the drug trade are organized crime groups, which gives
them enormous powers of corruption and intimidation, “silver or bullets” (Brom-
bacher, 2011), that erode and weaken the state’s already fragile structures in many of
the countries in which they operate. This calls for an effective anti-drug policy that
takes at least part of their income away from such groups, in turn lessening their
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Figure 12. Average annual wholesale price of cocaine of unknown quality in Peru’s
production areas, 2005-2010
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power. This would reduce the levels of violence that some countries are experiencing
(Mexico is the current paradigmatic case), as well as generating resources to better
target the fight against organized crime and strengthen state institutions in those
countries where the battle is waged most directly and which, as a result, face serious
governance issues.

CONSUMPTION

It is important to remember that the UN conventions™ current classification of the
types of harm caused by drug use has been criticized for its lack of accuracy and
transparency (Global Commission on Drug Policy, 2011; Nutt et al., 2007). As not-
ed above, Nutt et al. (2007) developed a scale to assess the harm caused by drug use
and designed a procedure to validate it and make it clear and comprehensive in terms
of parameters of harm and types of drugs included, consulting two multidisciplinary
teams of experts about the harm caused by each substance. The study includes nine
parameters of harm, divided into three categories: physical harm, dependence, and
social harms (Nutt et al., 2007: 1049). The drugs included in the study are those
comprised in the UK Misuse of Drugs Act (MDA), plus several other legal drugs that
are subject to abuse, such as alcohol, tobacco and solvents. The conclusions suggest
that there is generally a very weak correlation between the classification under the
Misuse of Drugs Act (which divides substances into three categories, class A being
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the most dangerous and class C the least), and that which resulted from the study.
Of the eight substances that scored highest (most harmful) and the eight that scored
lowest (least harmful), three are class A drugs and two are not included in the MDA.
For example, the study concluded that alcohol and tobacco were more dangerous
than LSD, ecstasy or marijuana (Nutt et al., 2007: 1050). Figure 13 shows the harm
scores for each drug, allowing one to compare those scores with the classifications
under the MDA and appreciate the lack of correlation between the two.

Figure 13. Mean harm scores for twenty substances
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These obvious inconsistencies in the current classification system must be taken
into account when analyzing the real effects of a particular substance on users, third

parties and society at large.

It is estimated that around 230 million — that is, one in every 20 people aged 15-
64 — consume an illicit drug at least once a year. But only one in every 40 uses drugs
at least once a month, and less than one every 160, around 27 million, are problem
users (UNODC, 2012).

Cannabis is, by far, the most widely used drug worldwide, as can be seen in Fig-
ure 14, followed by amphetamines and ecstasy. Only 0.5% of drug users that do so

at least once a year use cocaine.



50 | Introduction. A Few Aspects of the Current Situation with lllegal Drugs

Figure 14. Annual prevalence of illicit drug use at the global level as a percentage

of the population aged 15-64.
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Figure 15 indicates that drug use has remained relatively stable over the last

decade, with an annual prevalence of around 5% of the population. Only a small

percentage of all consumers, around 0.6%, are problem users.

Figure 15. lllicit drug use at the global level, late 1990s-2010/2011
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The following are a few definitions related to drug use that help distinguish
between the risks posed by different substances, taking into account that risks can
be classified as: risks to casual users; incidental risks related to the frequency and
potential severity of harm caused by casual users to themselves and third parties;
harm to users and third parties resulting from intensive use or addiction; and the
link between drug use and crime, either where drugs are involved in criminal acts or
crimes are committed to obtain drugs.

1. Initiation refers to the percentage of the population that tries a drug for the first
time.

2. Continuation refers to the percentage of those who start to use drugs and con-
tinue to do so regularly.

3. The capture rate (from use to abuse) refers to the proportion of continuing users
who go on to become problems users.

4. 'The chronicity or persistence of abuse refers to the length of time in which a prob-
lem or intensive user typically consumes a drug before quitting or cutting back.

5. 'The relapse rate or recidivism is the likelihood that someone who has quit or cut
back drugs will become a problem user again (Kleiman et al., 2011).

These concepts allow one to present a number of stylized facts™ about psychoac-
tive drugs that are relevant to the formulation of policies that acknowledge the dif-
ferences between substances. For example, only a minority of those who start to use
drugs continue to do so — less than 50% in the case of cocaine, and more for alcohol;
of those who continue to use drugs, between 10% and 30% are ‘captured” by addic-
tion and problem use — 10% in the case of cannabis, 30% of heroin and cocaine, and
between 15% and 25% of alcohol.

Another key element to design and implement harm reduction policies is analyz-
ing what percentage of users consume each substance. Alcohol and heroin use, for
example, is highly concentrated: 10% of users consume 50% of the total volume of
drugs used, and 20% consume 80%. Improving the focus of treatment and harm
reduction strategies for each drug requires more information on the concentration of
drug use and better dissemination of existing data.

23 A stylized fact is a simplified presentation of an empirical finding, which usually involves a broad
generalization that summarizes complex statistical calculations, which may leave out the finer
points of individual cases.
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Tables 2, 3 y 4 present an analysis differentiated by substance, according to the
above-mentioned risk classification, based on Kleiman et al. (2011). Table 2 indi-
cates how likely it is for a person to initiate use, continue to use or become addicted

to certain substances.

Table 2. Dimensions of risk of psychoactive drugs: Risk of addiction

TOBACCO/ | ALCOHOL | MARIJUANA COCAINE BASUCO, HEROIN
NICOTINE CRACK™*
Initiation High Very high High Low Low** Very low
Continuation | Moderate High Moderate Low High Moderate
Capture Very high | Moderate| Moderate |Moderate - High| Very high |Moderate - High

*The distinction between cocaine and basuco/crack is the authors’, not Kleiman et al.’s.
**The exception is Brazil, where there is currently an epidemic.

Source: Kleiman et al., 2011.

Table 3 shows the possibilities of chronic drug use, of relapse after having con-
quered addiction and of links between drug use and crime.

Table 3. Dimensions of risk of psychoactive drugs: Crime and persistence of addiction

TOBACCO/ | ALCOHOL MARIJUANA COCAINE BASUCO, | HEROIN
NICOTINE CRACK*
Mod - | Mod -
Chronicity Very high OH?;:C OH?;:C Moderate High |Very high
Relapse Very high High Moderate | Moderate - High | High | Very high
Links with crime Low High Low High High High

*The distinction between cocaine and basuco/crack is the authors’, not Kleiman et al.

Source: Kleiman et al., 2011.

Finally, Table 4 shows some of the risks associated to the use of psychoactive

substances.

It is interesting to consider tobacco as an example of the fact that scientific infor-
mation based on clear evidence, together with regulation, can reduce consumption
of a substance and minimize the associated risks. Increasing public awareness of the
risks of consuming tobacco has led citizens in some countries to press their govern-
ments to design and implement measures that have restricted the spaces where smok-

ing is permitted, which in some cases has reduced tobacco use.
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Table 4. Dimensions of risk of psychoactive drugs: Risks of harm associated to drug use

TOBACCO/ ALCOHOL MARIJUANA COCAINE1 BASUCO, HEROIN
NICOTINE CRACK?
Harm from casual use Negligible Moderate | Low-moderate | Moderate High High
Incidental harm N/A Very high | Low-moderate | Moderate | High | Moderate
Harm from abuse Low High Moderate High | Very high | Very high
2011: almost 6 | 2.5 million
Deaths million world- | annually
wide? worldwide*
1 Existing information is not conclusive.
2 'The distinction between cocaine and basuco/crack is the authors’, not Kleiman et al.
3 Data from Tobacco Atlas (2012).
4 Data from World Health Organization. www.who.int/substance_abuse/facts/alcohol/en/

Source: Kleiman et al., 2011.

However, tobacco companies clearly have vested economic interests in main-
taining, or even increasing tobacco consumption, therefore they invest enormous
amounts of money on avoiding stronger regulations that could affect their business,
or on increasing the flexibility of existing controls. The same applies to the alcoholic
beverage industry, which, even with the support of consumers, has managed to retain
enough influence to avoid a level of taxation that would compensate for the harm
caused by alcohol consumption to users and third parties. Thus, when considering
a regulated market for other substances, it is important to design and implement
measures that avoid, or at least counter, the perverse incentives that can be generated
in lucrative markets, such as the psychoactive drugs market, both for the domestic
or multinational private sector and for public or mixed, national or international
institutions that participate in those markets.

CONCLUSIONS: OUR PROPOSALS?*

In this context, the use, production and distribution of drugs are far from likely to
decline, much less disappear. So far, the current anti-drug policies have been inef-
fective. It is imperative to find new ways to solve the problems created by drug traf-
ficking, but also those caused by prohibitionist policies and the international drug
control regime. The central idea we present in this volume is that regulation of the

24 'This section is a revised version of Campero, J., Vargas, R. and Vergara, E. 2013. “From Repression
to Regulation: A Latin American Proposal for Reform of Drug Policies, published in Germany by
the Friedrich Ebert Foundation as part of their Perspektive series.
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entire drug value chain — production, commercialization and use — differentiated by
type of drug and based on scientific evidence, would help reduce harm to users and
third parties, while depriving organized criminal gangs and other illegal actors of a
significant share of the profits they obtain from the drug trade.

In order to achieve these goals, policies must take into account the differences
between drugs and their derivatives. Each drug is different in terms of the health
risks it poses, the likelihood of addiction, and the social and economic costs associ-
ated to its use, addiction and treatment. Drug policies must take account of the fact
that most consumers are not problem users (in a social or criminal sense); rather,
consumption is typically highly concentrated among a small percentage of frequent
and addicted users.

So far, however, anti-drug policies have tended to be uniform, rather than dif-
ferentiated, and have focused on controlling supply and repressing production and
trafficking, ignoring the impact of these activities on the countries in which they take
place. Latin America has borne a disproportionate share of the burden of current
anti-drug policies, which have had limited success in destroying criminal organiza-
tions, for example the major Colombian drug cartels, but have not succeeded in di-
minishing the market for illegal drugs. On the contrary, while there have been some
changes in the composition of these markets, particularly in those countries with the
highest levels of drug use (consumption levels of plant-based drugs have stagnated,
or even declined lately, while those of synthetic drugs are on the rise), overall demand
for drugs continues to rise, with growing markets in producer and transit countries.
In future, global demand for drugs will tend to be proportional to per capita GDP,
while repressive policies become increasingly more costly in fiscal, social and political
terms, and less effective in limiting consumption, combating organized crime and
reducing production. Overall, these will remain stable, although crops, processing
sites and trafficking routes will shift in response to repression.

In light of this scenario, the proposals presented in this volume call for the regu-
lation of the entire value chain, not only final consumption. From the point of view
of Latin America — and also other producer and transit regions and countries, such
as Afghanistan and West Africa — drug control policies must shift the balance be-
tween the resources invested in fighting organized crime and other illegal actors, and
those invested in legitimate state actors. This move would aim to weaken the former
and reduce their powers of intimidation and corruption, while enabling states to
strengthen their institutions and guarantee the rights of their citizens.

It is worth insisting that we are not advocating for the legalization of drugs, but
rather making a case for the need to regulate the drug business. The status quo of
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prohibition and illegality has the perverse consequence of creating completely un-
regulated black markets, and does not help the government fight organized crime.
In this regard, these proposals are pragmatic: they aim to reduce the harm currently
associated with drugs (consumption and contact with illegal markets), and to deprive
criminal groups of some of the drug trade revenue they have been enjoying.

CANNABIS AND ITS DERIVATIVES

Generally speaking, the health-related harm and the risk of addiction of cannabis
and its derivatives are not greater, and indeed appear to be less serious, than those
linked to tobacco and alcohol; thus, the regulation of the former should follow
best practices learned from the regulation of the latter. Cannabis products should
be legally available and subject to quality controls throughout production and at
the point of sale. Consumption should be taxed to maximize tax revenue, and it
must be banned in public places. Self-production should be permitted, within
certain parameters. Commercial producers should be required to register, not only
for quality control purposes, but also to prevent the diversion of produce for il-
legal uses, and to allow them to prove to law enforcement agencies that their pro-
duce is legitimate. The cannabis control regime should allow individual countries
to choose their own policies, as long as they ensure that cannabis production is
registered so that the international commercial flow of cannabis-based products
can be monitored and controlled to prevent its diversion to illegal markets and its
entry into countries subject to prohibitionist regimes. Such policies would largely
destroy the cannabis markets in the countries that adopted them, which would
reduce criminal groups’ income and keep consumers away from illegal markets and
the groups that take part in them, lessening the likelihood of them coming into
contact with harder drugs.

Coca LEAF, COCAINE AND ITS DERIVATIVES

Current evidence of the harm caused by cocaine is inconclusive, since most studies
focus on users of crack and other cocaine derivatives, which are very harmful and
addictive substances, or report harm attributable to substances used to dilute cocaine
for retail sale. Given that most cocaine consumers are not problem users, more re-
search is needed into the real health impacts of this substance and other coca deriva-
tives. However, on the basis of the available evidence, drug control policies should
differentiate between coca leaf, cocaine, and derivatives like crack and paco/bazuco.
The latter should remain banned, though without criminalizing their use.
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With regard to coca leaf, there are no reasons to ban its traditional uses (chewing
and tea), or other uses that do not rely on chemical processes to extract and process
its alkaloids. Each country should be free to choose its own coca leaf policies as it
sees fit; Bolivia is a good example of this. However, since coca leaf is the raw material
from which cocaine is produced, growers should be registered and production regu-
lated. Eradication programs should be implemented alongside effective alternative

income-generation strategies.

As for cocaine, a regulated value chain should be established, with registered
producers, traders, distributors and consumers. Taxes should keep consumer prices
at the current level. Pharmacies should be responsible for final sales and user registra-
tion, and to this end they should acquire the necessary infrastructure if they do not
already have it in place. Quality control should reduce harm to users to a minimum.
Since, as noted above, most users of good quality cocaine are not problem users, a
regulated value chain would help lessen illegal profits while increasing legal ones,
thus generating resources for public health, treatment and research. Problem users
should be able to sign up for treatment programs similar to those that exist for heroin
users. The volume of consumption by registered users would significantly reduce the
profits of organized crime (probably by more than half, around US$40 billion per
year). Moreover, if regulation allowed direct commerce between producer and con-
sumer countries, this would take some pressure off the weakened institutions of, for
example those in the Northern Triangle of Central America.

HEerROIN

In the case of heroin, prohibition should be maintained without criminalizing con-
sumption. It has been proven that this drug harms users’ health, has a high rate of
addiction and causes harm to third parties. At the same time, however, drug mainte-
nance programs should be expanded to include every user that wishes to register for
them. Among other things, these programs include medical treatment and the use of
the drug in controlled hygienic conditions, with clean needles to prevent the spread
of blood-borne diseases. Given the large number of addicts among heroin users, suc-
cessful drug maintenance programs should be able to attract a significant portion of
previously criminalized users.

IMPLEMENTATION ISSUES

There is no doubt that implementing the measures we propose is a very complex task,
particularly in a context where the institutions of democracy are weak or historically
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absent. These complexities must be taken into account to guarantee the success of a
reform such as is proposed in this volume. It is also imperative to find solutions that
help reduce the number of lives lost to organized crime and the risk and harm faced
by drug users in every country.

The difference between the current predominantly prohibitionist policies and
the regulatory approach to drug policy proposed here can be illustrated as follows:
the current world of drugs (CWD) consists of 1) drug production (DP), 2) drug con-
sumption (DC), 3) harm (DH) resulting from drug quality (DQ) and victimization
of consumers (VC) and d) drug revenues obtained by organized crime (DROC):

CWD = DP + DC + DH(DQ + VC) + DROC

Under the current prohibitionist policies and regime, drug production and con-
sumption have not been reduced. On the contrary, global drug use appears to have
increased proportionally to world per capita GDP, with a 5% prevalence of annual
use among the population aged 15-64 and frequent and/or problematic consump-
tion of about 0.6% (see Figures 14 and 15).

The fact that supply relies on illegal markets and that consumers are subject to
persecution has resulted in high levels of harm, both from poor quality drugs and the
victimization of users by dealers and repressive policies. The revenues of organized
crime are maximized under these conditions:

CWD (Prohibition)= DP + DC + DH M (DQ ¥+ VC) + DROC ¥

The proposals outlined here would reduce neither production nor consumption,
at least initially, but would divert more than half of it into regulated and quality-con-
trolled value chains. Taxation would prevent a potential increase in consumption. As
a result, harm to users and third parties — including social and political institutions
in the worst affected countries — would be drastically reduced thanks to the improved
quality of drugs, treatment offers to problem users, and an almost complete elimina-
tion of user victimization. Moreover, revenues of organized crime and other illegal
actors would be reduced considerably — on our estimate by 50-75%, depending on
implementation.

. _ N Max
CWD (Regulation)= DP + DC + DHV,, (DQ ™=+ VC¥, ) + DROC, .,
Taxing the drug business would allow governments to invest most the revenue
diverted from organized crime in harm reduction, treatment and rehabilitation of
problem users, and in providing better and more transparent information on the
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risks associated with the available drugs. Further, those resources could be used to
focus the fight against organized crime on serious and extremely harmful crimes like
forced (sexual) labor, arms smuggling, organ trafficking, etc.

In the medium term, regulated markets may also help to reduce problem drug
use as a result of more transparent markets and better information about the risks of
various drugs.

A CALL TO ACTION

If implemented, the policies proposed here will significantly reduce harm to drug us-
ers and third parties, avoid peasants and small farmers in producer countries having
to bear most of the burden of repressive policies, and, most importantly, reduce the
profits obtained by organized crime and other illegal actors from drug trafhcking.
At the same time, they will increase states’ income and free resources and capaci-
ties for fighting organized crime and treating drug addicts. They will not, however,
eliminate illegal markets entirely. Just as with cigarettes and alcohol, high taxation
will continue to imply an illegal market. Nonetheless, illegal markets for plant-based
drugs will be considerably reduced, probably by more than half of their current size.

The debate is underway in Latin America, with several presidents calling for re-
forms. It is time for the rest of the world, especially the largest consumers, the United
States and the European Union, to get involved in this debate about new approaches
to drug control. A lot can be done within the limits of the current global drug regime
to redress its disastrous bias toward repressive measures; the international community
must work together to this end. More needs to be done to change the global regime
eventually, even if that might seem an audacious ambition at present. It is crucial to
move away from the highly ideological and polarized debate of the last few decades
and develop evidence-based policies. After all, the answer to the failure and devastat-
ing consequences of the War on Drugs should not and cannot be “more of the same.”
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Alternatives to Current Drug Policy
at the Production Stage

José Carlos Campero / Horacio Barrancos

INTRODUCTION

A little more than four years ago, the Comisién Latinoamericana sobre Drogas y
Democracia (Latin American Commission on Drugs and Democracy), led by former
Latin American presidents César Gaviria, Fernando Henrique Cardoso and Ernesto
Zedillo, and the Global Commission on Drugs and Democracy proposed the need
to change international policies on illegal drugs, and presented recommendations for
the decriminalization of personal use and treatment of addiction as a public health
problem. They advised that the international drug regimen and repressive policies
against drug trafficking should be reviewed, and referred to the harm reduction ap-
proach as applicable not only to production, trafficking and consumption, but also
to the negative consequences of these policies. In recent statements regarding the
failure of drug policies, Latin American presidents such as Juan Manuel Santos of
Colombia (2010 -), and Otto Pérez Molina, of Guatemala (2012 -), spoke of the
urgent need to adopt reforms, including the decriminalization of some drugs.

However, neither the opinions and proposals of the two commissions nor the
subsequent statements of some regional leaders, offer specific reform alternatives to
existing policies, even when there is no doubt that the diagnosis they make about the
failure of repressive policies to address the issue is correct.

Consequently, and to contribute to the debate from a technical perspective, this
paper analyzes the current situation of policies against the most widespread plant-
based illegal drugs, with emphasis on the stages of cultivation, production and com-
mercialization, and presents alternatives to the corresponding aspects of the interna-
tional anti-drug regimen that are designed to combat them.

The project is intended to present alternative policy guidelines regarding the
cultivation and production of plant-based drugs, in order to contribute to harm
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reduction in consumption and enable a more efficient fight against organized crime.
Specifically, the objectives of these guidelines are:

+ Reduce both harm to consumers and third parties in the production stage of
plant-based drugs as well as the negative effects of traditional anti-drug policies
in that stage in terms of human rights and the environment, to name a few.

+ Reduce as much as possible the resources received by organized crime gangs and
illegal armed groups as a result of the current drug control policies being imple-
mented along the cultivation and production stages of plant-based drugs.

+ Maximize state income received through taxes and other mechanisms, so that
these resources can be used for research, treatment of problematic users, and the
fight against organized crime and other illegal actors.

In terms of methodology, the work we are presenting here is an exercise in the
identification of proposals for action in the field of regulation of the cultivation and
production stages of plant-based drugs, specifically cocaine. The proposals presented
are not tested or modeled versions; with them, we hope to encourage discussion of
public policy ideas that could be more fully expanded to verify their possible out-
comes, impacts and implementation costs.

In this sense, the proposal has two levels of abstraction. The first has to do with
the macro level of the coca-cocaine chain and is a public policy proposal of what
could be called a regulatory model; the second identifies possible actions applicable
to a case like that of Bolivia, based on the guidelines of that model. This study is
presented as an annex to this chapter.

Part of the information used comes from official sources, though almost all is
from secondary sources. That is due to existing restrictions on the access to databases
of both governments and supranational entities. Despite these restrictions, it was
possible to build a primary database that allowed us to perform most of the analysis,
and to use the experiences of the legal and regulatory developments in countries like
Bolivia, Spain, Holland, India, Portugal, Turkey and Uruguay as a guide for most of
the proposals.

BACKGROUND CONSIDERATIONS RELATED TO THE PRODUCTION
AND COMMERCIALIZATION OF COCA AND COCAINE

Before making policy proposals to change the current management of the drug prob-
lem, it is necessary to identify a number of issues that serve as baseline problems to

be solved.
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To begin, we can mention at least these three:

1. The growth of the coca-cocaine chain and the financial returns it generates for
organized crime can be largely explained by the restrictions imposed by current
anti-drug policies and their significant effects on price distortion.

2. 'The main health problems associated with cocaine use are based on invalid as-
sumptions due to a lack of rigorous scientific knowledge (at least among the
general public) of the effects of this substance, at high purity levels, on humans.

3. Much of the violence and crime associated with the production, trafficking and
consumption of cocaine is the product of the excessive levels of illegality coded
into national legal frameworks that do not distinguish between large and small
offenders.

We will analyze these issues below.

PRICE DISTORTIONS

Microeconomics of the market structures of coca production

While a grower in Peru receives approximately US$726 for the amount of coca leaf
needed to produce one kilogram of cocaine, and a grower in Bolivia gets US$1,638,2
the price of a kilogram of cocaine hydrochloride is US$1,025 in Peru and US$2,333
in Bolivia. In the United States, that kilogram reaches a price of US$31,000 and in
Europe it fetches US$41,000 (UNODC, 2009) (see Table 1). In short, the price grows
over a hundred times between what is paid to a coca farmer and the retail value of
a kilo of cocaine in one of its end markets. This not only reflects the traditional gap
between the production stage and final consumption, but it also gives a clear picture
of the great price distortion® caused by various market structures and incentives cre-

1 Taking as a parameter that the production of one kilogram of cocaine in Peru requires 220 kilo-
grams of coca leaf at a price of US$3.30 per kilogram. http://www.unodc.org/documents/wdr/
WDR_2010/4.1_Statistical_annex_Production.pdf

2 Taking as a parameter that the production of one kilogram of cocaine in Bolivia requires 256
kilograms of coca leaf at a price of US$6.40 per kilogram. http://www.unodc.org/documents/wdr/
WDR_2010/4.1_Statistical_annex_Production.pdf

3 Market distortion exists when prices are higher or lower than normal and if quantities produced,
bought and sold are also higher or lower than normal volumes, i.e. the levels that would be seen in a
competitive market. Also, market distortions lead to dominant positions that undermine competi-
tion, such as in the cases of monopolistic markets, oligopolies, monopsonies, cartels and other cases
of imbalances such as the bilateral labor market. http://trabajos-contabilidad.blogspot.com/2009/07/
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ated in illegal markets by the prohibition of the cultivation of the coca leaf and its
transformation into cocaine.

Table 1. Comparative prices in the coca-cocaine production chain

USD/KG coca USD/KG USD/GR RETAIL USD/KG
COUNTRY * EQUIVALENT/KG co- oz, RETAIL
coca COCAINE** CAINE*** COCAINE COCAINE
Bolivia 6,4* 256~ 2.333e
Peru 3,3%* 2207 7 1.025¢
Colombia 1,3%** 2.468ee
Mexico 3.500
U.S.A. 31.000 170 170.000
Europe 41.000 250 250.000

*  Unodc, 2011.

** Unodc, 2012a.

**% Unodc, 2012b.
http://www.unodc.org/documents/wdr/WDR_2010/4.1_Statistical_annex_Production.pdf.
http://www.unodc.org/documents/wdr/WDR_2010/4.1_Statistical_annex_Production.pdf.
e Unodc. World Drug Report, varios anos; y Unodc, 2011 y 2012a.

ee Unodc, 2012b.

a Unodc. 2012. http://www.unodc.org/documents/data-and-analysis/ WDR2012/WDR_2012_web_small.pdf

Source: Prepared by the authors.

At this point, it is necessary to highlight two key elements when considering the
distortion of prices: 1) the perverse incentives for the development of highly profit-
able illegal markets; and 2) existing market structures for the drug.

Regarding the first, the illegal market phenomenon arises in the face of govern-
ment control, usually when demand for a penalized product such as a drug is so high
that it creates sufficient incentives for actors throughout the production chain to
violate laws to gain higher profits, while consumers are willing to pay higher prices
for a drug that is banned or restricted. This is to say that there is more demand than
supply, and this supply is not sold freely because of legal prohibitions or because
producers have the option to sell at a better price in a parallel market (of which the
illegal market is one).

distorsiones-en-los-mercados.html. Moreover, price distortion is shown by the presence of a product
at different prices in the same market, a situation almost always caused by lack of transparency in the
market. http://www.economia48.com/spa/d/distorsion-de-precios/distorsion-de-precios.htm
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In context of prohibition or restriction, markets drive the emergence of actors
who market products illegally, whether they are drugs, weapons or anything else not
permitted by law.

In those conditions, it is typical to see “illegal markets” that are nothing but a
market response to prohibitions via state interference; these markets are usually ig-
nored by the authorities responsible for controlling them, who are often aware that
the market has at its power forces greater than those of public order.

In relation to the second element, while the current policies that penalize drug
production and consumption create sufficient incentives for the development of il-
legal markets, existing structures further distort the price of the raw material and the
final product. The problem underlying this distortion is not only economic (specifi-
cally microeconomic), but the distortion is also so strong that it explains the level of
crime around the production, trafficking and sale of drugs and their precursors in
illegal markets.

In many places, the criminal element has organized into cartels responsible for
the purchase of raw materials, their processing and the marketing of the illegal de-
rivatives. At the beginning of the chain, the cartel-type organization’ creates monop-
sonistic or oligopsonistic® markets that, for example, force producers to provide coca
at prices well below its market price; at the end of the chain, they create monopolies,
generally geographical, that raise the final price. In other cases, such as in Bolivia, it
is the producers of the raw material who create the cartels.

These market structures are very similar to chained monopolies, which distort
the market by an amount large enough to offset the transaction costs associated with
illegality and criminality. These criminal organizations and their market strategies

4 Regardless of the organizational structure and operation of the cartel; that is, either with the mono-
lithic and vertical structures of the 1980s, or flat and decentralized as one sees now. For a more
detailed description of organized crime in Bolivia, see Campero, 2011.

5 A monopsony is a situation of market failure that occurs when there is a single consumer, instead
of several. This consumer, being the only one, has a special control over the price of the goods, as
producers have to adapt in some way to the buyer’s demands in terms of price and quantity. This
allows consumers to get the products at a lower price than if they were in a competitive market. For
its part, the oligopsony is a situation of imperfect competition that arises in a market where there
are several buyers, but a small number who have power and control over the prices and quantities
of a product. In this situation, the benefits go to the buyers (in most cases, these buyers are inter-
mediaries), but not the producers, whose situation deteriorates because they do not receive a fair
price for the products they produce.
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are driven indirectly by the state prohibitions, bans easily overcome by the economic
and criminal power of such cartels.®

Taking into account the above considerations, and from a market analysis ap-
proach, it is reasonable to isolate the raw material producers and the final consumers
from these market distortions that have been created by the illegal markets. Put an-
other way, to minimize or eliminate the perverse incentives for the development and
prevalence of illegal markets and their consequent effects on crime, it is advisable to
eliminate back end and front end market distortions, thereby achieving prices closer
to the equilibrium proposed by microeconomic theory.

Finally, markets linked to the production and marketing of cocaine are dynamic,
in the sense that supply and demand are in constant motion for various reasons:
first, the supply of coca leaf as the raw material in the cocaine drug trade changes
depending on the speed and intensity of current coca eradication and interdiction
policies. More successful control policies in Colombia, for example, led to the expan-
sion of coca production and the development of the entire cocaine production chain
in Bolivia, in what is known as the balloon effect. Second, demand for cocaine at
the aggregate level has remained relatively stable over time, but it has changed geo-
graphically. Thus, for example, while in the United States the demand has decreased
(UNODC, 2012), in Europe it is stable, and in some Latin American markets (such
as Brazil and Argentina), Africa (for example, Guinea-Bussau), and Oceania (e.g.
Australia), consumption of cocaine and its derivatives (crack) has increased.’

Similarly, while the cocaine in the United States is mainly supplied by Colombia,
the European market has offset a decline in the supply of Colombian cocaine with
drugs produced in Peru and Bolivia. All of this gives a clear idea of the capacity and
speed of adjustment of the market agents linked to the drug trade.

6 In countries that are essentially raw material producers, the presence of the cartels is undeniable
because they join the primary links with the rest of the chain. While Bolivia’s central government
denies the presence of cartels and chooses to refer to “local family clans with international links,” it
is undeniable that this international coordination is the brains that strategically plan the activities
undertaken in Bolivia.

7 'This data is of utmost importance and must be taken into account when considering alternative
formulas, because it shows how current drug policy is regressive, in the sense that it allocates the
largest amount of resources to prevent the flow of drugs to markets in developed countries, where
there is more capacity to prevent and control their use.
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Market structures of coca production in Peru,

Colombia and Bolivia

As has been noted, while policies that penalize the cultivation, production and con-
sumption of drugs create sufficient incentives for the development of illegal markets,
existing market structures further distort the prices of the raw material and final
product.

Consequently, it is necessary to emphasize that the characteristics of each coun-
try determine the type of incentives for illegality as well as the characteristics of the
price distortions in the production of raw materials and final products.

In Peru, for example, there is a coca market that is relatively controlled by the
Empresa Nacional de la Coca (National Coca Company, or ENACO SA),® which oper-
ates as a legal market under a monopsony regulatory framework, i.e. as the sole buyer
of coca leaf production, it determines the producer price, one that will not be so high
as to encourage growth in the supply of coca leaf.

The drug cartels in turn create incentives to divert part of that production of coca
leaf by offering a price only slightly above that paid by the state company.” The result
of these two effects is a price below the theoretical equilibrium point one would get
via a direct or near direct connection with producers.

In the case of Colombia, the illegality of coca cultivation, in addition to the in-
ability of the state to be present and control the territories where drugs are produced,
generate ideal conditions for organized crime groups to act as cartels connected di-
rectly with growers.

Figure 1 illustrates some characteristics of market distortion and their impact on
the coca leaf economy in situations with monopsonistic (oligopsonic) features, such
as the markets in Peru and Colombia.

P * is the theoretical equilibrium price; Pm is the price received by producers of
coca leaf; and the distance between the ME and Pm price reflects the size of the price
distortion at this link of the cocaine chain. The distortion should be understood as
the difference between the price paid for the raw material to the agricultural pro-

8  ENACO SA produces cocaine of 92% purity and exports 300 kilograms annually to international
pharmaceutical companies. According to its website, the annual demand of these organizations is
more than one ton. http://www.enaco.com.pe/

9 While the price paid by ENACO is US$1.90 per kilogram of dry coca leaf, traffickers pay on aver-
age US$3.30 (UNODC, 2012a).
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Figure 1. Microeconomic features of the coca leaf markets in Peru and Colombia
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Source: Prepared by the authors.

ducer (Pm) and the price the monopsony or oligopsony would be willing to pay if it
had to compete with other raw material buyers.

The monopsony or oligopsony has the power to set the market price of their raw
material, a “privilege” that would not exist if there were multiple, and strong, buyers
of coca leaf. The monopsony holds market power by defining the price of this raw
material — coca leaf — below the equilibrium point.

If this first distortion were transferred to the final consumer, it would result in
lower cocaine prices, but this does not happen because the drug trafficking chain has
akind of (regional) monopoly structure that exploits its power over end consumers by
defining prices above the equilibrium, thereby generating a second price distortion.

The difference between the price of the raw material and the final market price
for cocaine is large enough to finance all illegal activities related to organized crime.

In terms of Figure 1, this means that instead of paying the theoretical equilib-
rium price (P*), the cartel uses its monopsony or oligopsony power to pay a price
equal to Pm to coca growers; nonetheless, it sells its product at a price equal to ME,
because of the monopoly it exercises in end-use markets for cocaine. This profit is
reflected in the shaded rectangle.

The low prices received by producers could discourage production, but this does
not happen because the yield of coca leaf per hectare makes the business profitable
on quantity more than on price.

There is another consideration. The function of coca leaf production (the supply
curve) will always reflect the behavior of a normal good (a positively sloped curve
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as in the graphs), showing that producers will only be willing to produce more at
higher prices due to the costs associated with marginal increases in production (e.g.,
labor, materials and opportunity cost of land), or produce more at the same price
if technological improvements (e.g., computer technology) make it more efficient.

In Bolivia, meanwhile, a different phenomenon occurs: the price of coca leaf is
more than double that in the markets of Peru and Colombia, mainly for two reasons:

1. Coca leaf production and, consequently, supply is about 50% lower in Bolivia
than in other producing countries.'’ This means that the higher the supply the
lower the market price, and vice versa.

2. 'The market structure is fairly different, in the sense that there is an upward pres-
sure on the price as determined by oligopoly-type supply."

In Bolivia, all coca growers are unionized in very vertical structures that impose
high barriers to entry for new players (see Campero, 2011). The supply of coca leaf
is sold in two types of markets: 1) legal: Adepcoca in La Paz and Sacaba in Cocha-
bamba; and 2) parallel or illegal.

Regardless of the market in which the coca leaf is sold, its price is affected by
monopoly and oligopoly'? decisions made by the trade unions in the country.”

10 31,000 hectares in Bolivia compared with 62,000 in Colombia and 61,200 in Peru in 2012
(UNODC, 2012).

11 A monopoly is a situation of legal privilege or market failure, in which there is a producer (mo-
nopoly) who has great power and is the only one in a given industry that has a unique and differenti-
ated product, resource, good or service. For there to be a monopoly, it is necessary that there are no
substitutes in the market, i.e. there is no other good that can replace the particular product and, as
such, it is the only alternative that the consumer has. It is often defined as a “market in which there
is only one seller,” but this definition would correspond more to the concept of pure monopoly. The
monopoly controls the amount of output and price, but not simultaneously, since the choice of
production or price determines the position of one relative to the other; that is, the monopoly could
first determine the rate of production that maximizes his profits and then determine, through the
use of the demand curve, the maximum price that can be charged to sell such production.

12 An oligopoly is a market dominated by a small number of sellers or service providers. Because there
are few participants in this type of market, each oligopoly agent is aware of the actions of others.
The decisions of one company affect or influence the decisions of the others. Through their posi-
tion, they exert market power that pushes prices higher and production lower. These companies
maintain that power by collaborating with each other, thus avoiding competition.

13 While in Bolivia there are three types of trade unions involved in coca leaf production, depend-
ing on the geographical area (Yungas, Chapare, and other legal areas), they do not compete with
each other to generate downward effects on the price of coca leaf, nor do they join together to
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The effect of this structure, combined with the scale of supply versus demand,
determines a final price that is substantially higher than in the markets of Peru and
Colombia, as illustrated in Figure 2.

Figure 2. Microeconomic features of the coca leaf market in Bolivia
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Source: Prepared by the authors.

The theoretical interpretation of this particular market structure suggests that the
monopoly, or oligopoly, exploits its market power, i.e. it has the ability to split the
demand curve into average income (IMe) and marginal revenue (IMg), thus achiev-
ing a price of the raw material (coca leaf) equal to PM; the same happens at the point
at which the two markets cross (monopoly and monopsony) via marginal revenue
and marginal cost (CMg). It should be noted that the price PM one has in Bolivia
is higher than the price Pm obtained in Peru and Colombia, and in turn higher that
the theoretical equilibrium price of Pc.

It is reasonable to assume then that in both types of markets, Bolivia on the
one hand and Peru and Colombia on the other, the distortion imposed by illegal
market structures results in different prices from what would be a competitive
market price (P*).

Almost all income that originates in those price differentials benefits organized
crime organizations, which are illustrated by the shaded rectangles. In the case of

determine prices. Instead, each union consists of several coca growers and, by cartel logic, exercises
its monopoly power in its area of influence, thereby determining prices that are high but very
similar to the other unions. This market logic is facilitated by natural segmentation of coca leaf
production, being that one of the unions (Yungas), due to its specific characteristics, produces coca
leaf intended for traditional uses, while the other (Chapare) is geared more towards its use in the
production of illegal derivatives.
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a monopsony, the income is mostly generated in the later links in the chain: buy
low, sell high (difference between Pm and ME); while for the monopoly the income
comes in the first link of the chain: sell high (difference between P* and PM).

The importance of a correct price will be discussed later, but for now one can
note that it has two implications: 1) a fair price for the producer; and 2) a reduc-
tion in the economic incentives that create monopsony or monopoly exploitation,
depending on the country analyzed.

On the other hand, empirical evidence in the Bolivian case shows an upward trend
in amount of coca leaf sold, which is mainly explained by the growth in demand.

Although an analysis of the behavior of retail cocaine demand is beyond the
scope of this paper, it is reasonable to assume that there is forward displacement of
the demand curve (or function) instead of movements along the curve, because co-
caine demand is price inelastic'* (see below) and there is no evidence of a decline in
the price of cocaine in the end market (UNODC, 2012).

Figure 3 illustrates the growth in demand over time, which permits one to see
how the effect of the distortion of the market (through prices) increases in a context
in which interdiction policies have failed to reduce the supply of coca leaf.”®

Figure 3. Evolution of demand for coca leaf
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Source: Prepared by the authors.

14 The demand curve for cocaine is price inelastic, since a reduction in price does not translate into
the equivalent increase in consumption (Loayza and Sugawara, 2012).

15 However, if the ban had been successful, it would only have caused an upward shift of the supply
curves, increasing the upward pressure on (monopsonic) prices and thereby creating more incen-
tives for the proliferation of illegal markets.
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The bracket on the left side of the graph shows that the increase in demand in
a context of interdiction generates greater price distortion in the presence of
illegal markets. As an example, Figure 4 shows the demand effect in Bolivia in
terms of the quantity of coca leaf produced and its price.

Microeconomic effects of eradication and interdiction policies

for coca leaf production

The governments of the countries analyzed have a clear position regarding the need
to control the production of coca leaf crops, in some cases, and surplus production,
in others, in order to avoid becoming a center of production of illegal chemicals.
While in the case of Bolivia there is a confrontational discourse towards anti-drug
policies, and the Drug Enforcement Administration (DEA) and the Narcotics Affairs
Section (NAS) of the U.S. Embassy were expelled (although the U.S. is still financially
supporting eradication), what has changed is not the goal of eradication and inter-
diction, but rather who is responsible for managing it.

From the microeconomic point of view, these government efforts are increas-
ing the unwanted and unpremeditated distortion already caused by monopolistic
or monopsonic (or oligopolistic or oligopsonic) structures and therefore creating
greater incentives for the prevalence of illegal markets, as illustrated in Figure 5.

The control of production changes the supply curve to the shape shown in the
graph, limiting supply in the legal market to Q1: legal supply or maximum permit-

Figure 4. Evolution of price and production area for coca leaf in Bolivia, 1986-2011
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Figure 5. Microeconomics of eradication and interdiction of coca leaf production
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ted. However, the hoped for effect on the quantity of coca leaf produced and sold is
unrealistic because the incentive of increased demand — that at the end of the chain
is inelastic (demand for cocaine) — has the effect of increasing prices to levels higher
(P3) than what an increase in demand would have had caused (P2) without the
existence of controls on the supply, thereby generating more resources for the illegal
markets that escape and corrupt the control systems.

Information on the number of hectares of coca leaf cultivated and their produc-
tivity shows, at least in the cases of Bolivia and Peru, an increasing trend since 2005,
confirming previous studies (UNODC, 2010 and 2012a).

In conclusion, this analysis suggests: First, in a context of growing demand, the
policies of criminalization of coca cultivation and cocaine production and marketing
create important incentives for the emergence and proliferation of illegal markets
and the creation of monopsony or oligopsony structures with price gaps attractive
enough to fund criminal organizations and activities. Second, a power of price fixing
on the side of raw material supply reduces, if not reverses, the monopolistic effect
that cartels can exert further down in the chain.

Similarly, one notes the heterogeneity of the market structures of producing
countries on which homogeneous recipes have and continue to be imposed, the
result of which has been to significantly increase the resources available to organized
crime.
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DAMAGE ASSOCIATED WITH COCAINE USE

A drug is a chemical that influences our biological functions and whose effects can
be benign, harmful or both, usually depending on the drug itself and the dose con-
sumed (Kleiman, Caulkins and Hawken, 2011).

The statistics and research show various effects of drugs on humans, depending
on at least three factors:

1. Changes in behavior: the risks that drug use can create for third parties; for ex-
ample, driving under the influence of alcohol.

2. Addiction: the development of a pattern of behavior that is difficult to break or
change even when the person realizes that this behavior is a problem.

3. Pharmacological risk: the relative harms that regular consumption of certain
drugs can cause.

Combined, these three factors identify the various risks and problems that all
drugs, legal or illegal, may pose to humans. And in this sense we must assume that,
statistically, legal drugs are those that cause the most evident damage, as tobacco (4
million) and alcohol (2 million) lead to the deaths of more than 6 million people
each year worldwide, whereas the other drugs are responsible for about 260,000
deaths annually.

Tobacco does not generate changes in behavior but it is highly addictive and
exposes users to high risks of cardiovascular problems. In terms of alcohol, when
it is consumed in moderation it has fewer negative health effects than other drugs,
but its effects in terms of changes in behavior can have serious consequences for the
lives of others. Heroin, meanwhile, is an example of a chemical that generates almost
insurmountable addiction.

Nonetheless, despite these risks, legal and illegal drugs are produced and there is
a universe of people who choose to consume them, mostly without their consump-
tion developing problematic features.

To get their dose, the universe of illegal drug users usually must resort to illegal
sellers and usually get very low quality products that have very negative effects on

their health, due to the diversity of substances used to “cut” the drug. According

16 Cutting cocaine is the process of adulterating pure cocaine in order to multiply its volume before
bringing it to market for retail sale. This process involves mixing high purity cocaine with other

substances, usually of two types: 1) “inactive” cutting agents that serve to add weight, e.g. lactose,
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to the data available, cocaine has no effect on behavior change, and both its addic-
tion and pharmacological risks are based largely on studies of addicts who have used
considerable amounts. In general, it is nearly impossible to find serious studies that
present evidence on the use of very pure cocaine.

Recently, the Uruguayan Interior Ministry reported that the crack cocaine sold in
its territory contained chemicals, “that are really poison. One example is the thallium
that is used in the production of rat poison.” In a Spanish case, it was found that “all
the data from the laboratory analysis indicate different degrees of purity depending
on the weight of the sample or the quantities the dealer manages” (Hidalgo, 2004).

This is not about judging how harmful cocaine is or is not to humans, but to
empbhasize the “forced” absence (Transnational Institute, 2003) of scientific evidence
“unbiased” enough to issue opinions on the effects of consumption.

The Cocaine Initiative of the World Health Organization

In March 1995, the WHO and the United Nations Interregional Crime and
Justice Research Institute (UNICRI) announced the publication of the results of
a global study on cocaine, the Cocaine Project, with information from 22 cities
and 19 countries on the use of the derivatives of coca leaves, their effects on users
and the community, and government responses to the problem of cocaine. [...]
The study was never published, despite being, “the largest study on cocaine use
ever undertaken.”

talc, borax, Mannitol (an Italian laxative) or any other product that looks like cocaine but has no
noticeable immediate side effects; and 2) “active” cutting agents that compensate for the power
loss in the adulteration process, e.g. stimulants (amphetamine powder) meant to offer a strong hit
and anesthetics (Novocain or benzocaine) meant to mimic the characteristic drowsy mouth effect
of real cocaine.

Overall, those who distribute the product in kilos normally mix with borax, lactose or Mannitol,
ending up with a purity of between 85% and 80%; those who buy the kilos and sell by the ounce
cut with amphetamines and some anesthetic derived from “coke,” ending with a purity between
70% and 60%; those who purchase in ounces and sell in grams cut with whatever is at hand,
including chalk or talcum or again with Novocain or procaine, substances that, being 70% more
toxic than borax, Mannitol and lactose, also add solubility problems, making it dangerous for
intravenous use, and end with only 30% to 40% purity. If it passes through the hands of another
reseller, one ends up with 20% purity. As a result, the consumer who buys by the gram rarely gets
beyond 50% purity. The average percentage in current street samples is between 20% and 40% at
best. http://cocaina.narcononlm.info/enterate.html
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Two months later, on 9 May 1995, in Commission B of the forty-eighth Gen-
eral Health Assembly, the destiny of these years of labor was determined by the
intervention of the representative of the United States of America, Mr. Boyer,
who expressed his governments concern with the results of this study, “which
seem to make a case for the positive uses of cocaine, claiming that use of the coca
leaf does not lead to noticeable damage to mental or physical health; that the
positive health effects of coca leaf chewing might be transferable from tradition-
al settings to other countries and cultures; and that coca production provides
financial benefits to peasants.”

The representative said that his government was considering suspending fund-
ing for WHO research if its activities did not reinforce proven drug control ap-
proaches. In reply, the representative of the Director General defended the
study, claiming it was, “an important and objective analysis done by experts,”
which, “represented the views of the experts, and not the stated policy position
of the WHO, and WHO’s continuing policy, which was to uphold classifications
established in the international conventions on narcotics and psychoactive sub-
stances.” According to the representative, there was no intention to publish the
study in its current form, as it might lead to “misunderstanding.” The debate
concluded with agreement on a peer review by “genuine experts.”

[...] Over the course of almost two years, an intensive fax exchange took place
whereby the PSA proposed names and NIDA answered by refusing each and every
one of them. There has been no formal end to this ‘Cocaine Project.” The major-
ity of the participating scientists never heard what was done with their work.
Some published parts of the study in their respective countries. (Trasnational
Institute, 2003: 3).

DRrRuUGs AND CRIME

Another important factor in the politics of drug control has to do with the unmistak-
able fact that it pushes drug users into illegality (Maris, 1999). On the demand side,
one can argue that the increase in crime linked to the high prices of illegal substances
is a product of the price distortion that prohibition creates and which has already
been analyzed. On the supply side, there are the immense profits and social power
that prohibition has transferred to organized crime, resulting in erosion of institu-
tions, changes in social behavior and loss of state sovereignty.

The crimes associated with drug use in the illegal markets can be identified as
not only those that are committed to maintain an addiction, but also those that oc-
cur as a result of the victimization of consumers, who cannot use their legal rights to
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denounce and defend themselves because of the specific context of illegality in which
they exist.

The crimes that are associated with production — and are financed by the huge
tax-free income earned by organized crime groups involved in drug trafhcking —
have a greater impact in terms of infringement on the rights of third parties. As they
penetrate and undermine state institutions, they skew the principle of universality
with which these institutions should work. Similarly, they cause changes in social
behavior, distorting the perception of values associated with working and enjoying a
life inside the law by using the ability to obtain extraordinary income and accelerated
social mobility as justifications for illegality. Finally, they reduce the sovereignty of
producing states and those whose territories involuntarily become drug trafhcking
“bridges” to final consumption markets, both of which end up being equally affected
in terms of social and institutional behavior.

Moreover, the possession of chemicals for personal consumption and micro-
trafficking is considered a criminal act and is punished with excessive penalties in the
legal systems of most countries, which has led to prison overcrowding, high prison

maintenance costs and accelerated family disintegration.

PARADIGM SHIFT: FROM PROHIBITION TO REGULATION

In terms of eliminating market distortions imposed by state prohibitions, one ought to
think more in terms of a model like that of regulated competitive markets. The removal
of prohibition and the introduction of regulation (with different levels of legality) in-
volve the introduction of incentives that would allow: 1) better prices; 2) better condi-
tions for the reduction of crime and the harm associated with poor product quality;
and 3) better distribution of funds between organized crime and the states.

Now, with the understanding that this proposal incorporates the regulation of
raw material (coca leaf) cultivation as well as cocaine production for personal con-
sumption purposes and drug development, the following approaches span the entire
coca-cocaine production chain.

PRICE SYSTEM FOR COCA LEAF IN A REGULATED MARKET

Having a better price level means eliminating price distortions of the raw material
and finished products, thereby providing a more just income for coca leaf produc-
ers, reducing harm to consumers, and generating greater revenue for governments
(and, consequently, less income for organized crime). The desired combined effect
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of regulation should be to reduce the incentive to participate in illegal markets and
related crime.

Consequently, a regulated pricing system is intended to increase price transpar-
ency in the production of the raw material (coca leaf) and keep prices level for the
final product (cocaine and other products), incorporating taxes and fees in the pro-
cess to divert resources from organized crime to the states.

Auction system

To eliminate price distortions during the production of raw material, i.e. during coca
leaf cultivation, we propose using auctions as a mechanism that helps determine a
better price level. An auction is defined as a market institution that has an explicit set
of rules determining resource allocation, where prices are based on bids submitted
by participants. Since the work of Vickrey (1961), auctions have been broken down
into four general types.

Ascending, or English, auction

The most used, it is defined by the fact that participants bid so that the price is increased
successively until there is only one buyer, who is awarded the right to the final price.

Descending, or Dutch, auction

This type of auction starts with a high price this is reduced until some participant is
willing to accept the auctioneer’s price, or until it reaches the reserve price, i.e. the
minimum accepted for sale.!” The winner pays the last announced price. This auc-
tion type is useful when it is important to auction goods quickly, and a sale never
requires more than one bid.' It is the ideal type for wholesale markets, perishable
products and rapid demand products like flowers.

Sealed first-price auction

This auction has two characteristics that contrast with the English auction: 1) at the
time of submitting bids, participants did not know the bids of other participants; and

17 'This price covers not only production costs, but also incorporates a profit.

18 ‘Theoretically, the strategy and results of the Dutch auction bid is equal to that of a sealed first-price auc-
tion; nonetheless, the evidence indicates that the Dutch auction sometimes ends with lower sale prices.
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2) each participant may submit only one offer. The deals are presented in a sealed en-
velope. The product is awarded to the highest bidder, so the final price is the best offer.

Sealed second-price auction, or Vickrey auction

Same as the previous type, with the difference that the winning price is not the high-
est one, but the second highest bid.

These four basic auction formats also permit, depending on the specific product,
many variants, such as the inclusion of a minimum price which may be published or
not; the imposition of fees for the right to accept; or set times for the submission of
offers, among others.

Among these models, it is interesting to think of the Dutch auction as the best
marketing tool for the coca leaf, taking into account that it permits one to: 1) achieve
prices closer to those of a theoretical market equilibrium; and 2) reduce speculation

on rising prices."

A legal and public coca leaf auction could help to: 1) reduce the size of the illegal
coca economy, thereby discouraging excess supply; and 2) reduce crime associated
with the production of illegal derivatives and the smuggling of precursors.

The expectation of legality of coca leaf production based on rules and the use of
market mechanisms such as auctions would help reduce price distortions generated by
monopolistic (oligopolistic) and monopsonic (oligopsonic) behavior, with the goal of
reducing the resources generated by the cocaine economy for organized crime.

For these effects to occur, at least two conditions must be met:

1. All auction participants are legal actors — registered, accredited and transpar-
ent — regardless of the final destination of the coca leaf (for instance, the illicit
production of derivatives).*

19 The perverse incentives behind the speculation may come in part from the government itself,
which, in this proposal, is involved in the outcome of the auction. In other words, if the auction is
English style, for example, both the government that receives taxes and the auctioneer who receives
an administration fee are tempted to maximize the final price of the auction because the taxes and
fees are based on this price.

20 The main incentive for all parties to be willing to participate in legal markets is that there are no ex
post audits of the use of the coca leaf acquired. Consequently, the incentive of legality in the pur-
chase of raw material (coca leaf) will significantly reduce illegal markets and generate government
revenues that currently do not exist.
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2. 'The effect on the market price achieved at the auction of the raw material is
transferred along the production chain to the consumer of the final product
(cocaine).

The auction process implies that the state must fulfill two important functions: 1)
administering a proper and lawful auction system for coca leaf; and 2) ensuring the
preservation and transfer of improved pricing of the final product to the consumer.

One part of adequate and proper government administration of a Dutch auction
is to ensure:

1. The transparency of actors.
2. Respect for auction rules.

3. Complete information about supplied and demanded volumes and product
quality.

4. A guarantee of the quality of the product auctioned/allotted.”

Registering system and quality certification

The acquisition of coca leaf from an auction system and its subsequent transforma-
tion makes the buying and selling process less complicated than one would think,
especially considering that the regulations must provide guarantees for all parties
involved, thereby limiting risks for an activity that is currently penalized and run by
criminal networks.

Cases such as those developed in Peru by the Empresa Nacional de la Coca
(National Coca Company; see Footnote 8, above), which produces legal coca leaf
derivatives (e.g. herbal teas, and others) and cocaine destined for the global pro-
duction of medicines, or in India, Turkey and Spain, where legal poppy produc-
tion is destined for global production of opiate medications, allow one to imagine
a registration and certification process as posed below based on the application of
proven methodologies.

21 One of the effects of the use of auctions will be the natural segmentation of coca plots according
to the quality and, consequently, price. For example, one that has certified organic production
without the use of chemicals will tend to get better prices than those that don’t have such qualifica-
tions. This market pressure will tend to generate production processes that increase the quality of
the auctioned product in order to achieve differentiation and better prices.
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Legality and transparency of actors and their transactions

The registration of the actors involved in coca leaf cultivation will allow for trans-
parent information and generate the necessary incentives of legality to reduce the
diversion of product to illegal markets. Consequently, it offers: 1) legal and regis-
tered actors in the production chain; 2) transparent processes and transactions in the
commercialization of intermediate and final products; and 3) statistical records of
production, sales, pricing and values, among others.

Quality of the product sold and consumed

The implementation of certification processes for coca leaf plots is intended to seg-
ment production by quality, in two ways:

< At the beginning of the supply chain: This has to do with cultivation practices that,
regardless of the product’s final destination, must protect ecosystems and prevent
gradual and consistent degradation. The use of suitable soil, sustainable agricul-
tural practices (e.g. crop rotation and techniques resistant to climate change),
organic fertilizers and pesticides, and appropriate species selection, among oth-
ers, are factors that contribute to better leaf quality and protect human health
and the environment.

< At the end of the supply chain: When the raw material can be segmented by qual-
ity, industrial processing practices will give better end products. Because of its
effects on health and market behavior, it is important to improve both the qual-
ity of coca leaf employed for traditional uses as well as the purity of cocaine used
further down the chain.

Consequently, prices will be defined by the cost of production plus whatever
value-added features each batch of coca leaf has (e.g. the use of techniques adapted
to climate change, leaf species, organic certification, etc.); these features will demand
higher values because of market demand. In this sense, the market will feature coca
leaves of various quality levels and, therefore, various prices, which will be defined by
transparent costs and product quality, and not by speculation or market domination
by criminal agents.

This is yet another argument in favor of the idea that stakeholders along the
entire supply chain of coca leaf and its derivatives (including drugs), should be regu-
lated and should carry out their activities in scenarios (markets) that are transparent
and safe for human health and the environment.
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A REGULATED MARKET FOR THE PRODUCTION AND SALE OF COCAINE

Based on international experience with the legal production of cocaine (Peru) and
opium (India, Turkey and Spain), one can propose that cocaine should be produced
by laboratories (either public, mixed or private) that are duly registered and accred-
ited with quality and sanitary certifications. These laboratories must legally be en-
abled to participate in coca leaf auctions and to buy regulated chemical supplies/
precursors.

Legally produced cocaine may have two final destinations: to meet the demand
of the global pharmaceutical industry for the production of drugs; or, to meet per-
sonal consumer demand, whether the consumers are registered or not,”” via certified
pharmacies and on the basis of a daily maximum amount/dose.

Both processes — the production and the sale of retail cocaine — will be consid-
ered non-special procedures that should be regulated under national legal and tax
frameworks, thereby becoming a source of government revenue.

The regimen of selling cocaine between countries will only be allowed for phar-
maceutical uses and should be regulated in the same way that the legal pharmaceuti-
cal trade in cocaine and opium is handled today.

Precautions regarding the regulation of production
Barriers to entry

The constraints that are imposed on a participant in the coca leaf and cocaine mar-
kets should be designed so that they are not such strong barriers to entry that they
encourage parallel markets. In that sense, the requirements for records, auctions,
legally established laboratories and pharmacies, quality controls, tax payment and
registered transaction volumes, among others, are socially desirable barriers to entry
until such time that they force a #rade off.

If the actors interested in participating in formal markets for coca leaf or cocaine
production perceive that the demands imposed by government institutions are very
expensive, for example, by creating incremental costs or significant reductions in
benefits, they could lose their interest and seek ways to avoid or evade the legal obli-
gations and formal channels of market participation.

22 'This proposal does not enter into the discussion about the requirement (or not) for a consumer
registry, which depends on the political will and the laws of each country.
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Barriers can be so large that new market participants — legal laboratories, for
example — could be encouraged to choose illegality by seeking to buy raw materials
outside established markets by offering a more attractive price to coca growers that
the auction system provides. Avoiding this #7ade off depends on ensuring that the
auction price is as close as possible to the potential price (or cost) on the parallel
market, so that the cost of illegality is greater than the legal benefi.

Put another way, the maximum cost of the barrier to entry should be set so the
final price paid by the legal laboratory is equal to or slightly less than the price on a
potential parallel market, according to the following model:

If,

CTmp = Pcoca + B
Then:

CTmp < (1 +a)Pcoca + P
If and only if,

Cg<?D
Where:

CTmp = total cost of the raw material for the legal laboratory.

Pcoca = maximum price set by the auction.

B = cost of the barriers to entry for the local market as paid by buyers.
a = factor of price increase in the parallel market price.

P = penalty costs for engaging in illegal activities.

Cg = government costs for monitoring and prosecution of illegal activity.

At the limit, B should be equal to 0 if the cost of control is equal to the penalty.

To the extent that the conditions indicated are met, laboratories participating in
the auctions as buyers of raw materials, and industries that use the coca leaf for other
products (such as pharmaceuticals, food, beverages, and personal hygiene products),
should be duly established legal organizations for the production of cocaine and
other derivatives.

Possible prevalence of illegal markets

The above supports the thesis that illegal markets arise from the imposition of prohi-
bitions, restrictions and penalties in a context of an inelastic demand at a price that
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finances unscrupulous and criminal activities not necessarily connected with actors
in the first link of the production chain, i.e. the coca leaf growers.

One might ask then whether the illegality and criminality present in illegal mar-
kets are reduced or eliminated in a transparent and legal (but regulated) market.
In principle one could answer affirmatively, but markets tend to be imperfect and
the desired equilibrium points and all the positive effects identified in the previous
paragraphs are not achieved automatically. In the proposed case based on Dutch auc-
tions, for example, one can identify various potential failures and their consequences.

The prevalence of criminal actors connected with drug cartels can create a paral-
lel demand for raw materials (coca leaf) and strongly encourage producers to sell
their product in a different market than the auctions organized and administered by
the state. The parallel market may do nothing more than offer a higher price — even
a few pennies more — than the auction system.

The prevalence of these criminal groups and their practices can only be explained
from the vantage point of end consumer demand for the drug. That is to say, if there
are failures in end-user markets for cocaine, they encourage illegal activities by labs,
dealers and coca growers, back along the supply chain to coca leaf production.

Faults in the final consumer market are manifested by excess demand: the drug
supply is less than the demand, and the prices are unnecessarily high.

Herein lies the importance of a global drug policy that ensures the regulation of
the production chain with the same criteria of transparency, legality and quality for
each and every activity on the chain. This challenge can be resolved by avoiding un-
necessary restrictions and redundant controls that significantly raise transaction costs
and distort prices via very high taxes.

Transparency and information

Since the demand for drugs tends to be price inelastic, prohibitions imposed by
governments only have a moderate effect on consumption. Therefore, it is very rea-
sonable to assume that the volumes produced and consumed today are fairly close to
those that one would see in a decriminalized market.

Prohibitionist policies can only hope for the correct operation of the restrictive
measures imposed on the market, because it is not possible to know with certainty
the volume of drug production and sales that is passing through illegal markets. The
legal character of an overt public market will offer governments and specialized orga-
nizations more reliable statistical information.
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Reducing the levels of lawlessness in the markets through lifting the prohibitions
that exist today will make it possible to verify and statistically track crop areas and
drug production amounts. Having that information offers a variety of advantages,
including the ability to know the exact size of the problem (drug use is a public
health problem); the ability to measure and monitor the economy of coca and co-
caine; and making the stakeholders and their activities visible and transparent.

Restructuring the economy of the coca-cocaine supply chain

Upon regulating the coca-cocaine supply chain, a re-composition of its economy is
expected and desirable, and would allow: 1) the redistribution of the current eco-
nomic surpluses in the chain; and 2) the reallocation of public resources to related
public policies.

Attracting new resources for the state

The regulation of coca cultivation and cocaine production opens a window of op-
portunity for generating revenue via royalties, regulatory fees, and direct and indi-
rect taxes. The increase in information captured in a production process made more
transparent though regulation will allow these taxes to be incorporated into the final
consumer price, as well as at different points along the chain, without increasing or
decreasing the final price of cocaine.

Fixing tax rates, royalties and regulatory fees should be subject of further analy-
sis and differentiated by country. Nonetheless, they should be used to: 1) reduce
income earned by organized crime; 2) fund national policies related to the coca-
cocaine chain; and 3) properly administer the inelasticity of demand, so as to not
create incentives for the continued existence or growth of illegal markets.

Today, governments receive virtually no income derived from the coca-cocaine
chain. If this proposal (see Table 2) were realized, the income could be used to fi-
nance or co-finance the implementation of harm reduction, prevention and public
health treatment policies, as well as environmental mitigation and organized crime
prosecution, among others.

Reallocation of resources

From the point of view of the reallocation of resources, one should think in terms
of what purpose the strategy of intervention and state pubic spending will assign to
the income gained from the regulation of the coca-cocaine chain. Table 3 presents
some initial ideas.
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Table 2. Tax collection opportunities in the coca-cocaine chain

OBJECTIVE

LINK IN SUPPLY CHAIN

FISCAL TOOL

IMPACT

Maximize resources
earned by the state

Coca leaf cultivation

Royalties or taxes

New state resources

Indirect taxes

Coca leaf commercial-

ization (auctions)

Regulatory tax

+ New state resources

Cocaine production

Direct taxes

Regulatory tax

+ New state resources

Personal consumption

Indirect taxes

New state resources

Source: Prepared by the authors.

Table 3. Potential uses of new state resources

LINK IN SUPPLY
OBJECTIVE FISCAL TOOL PURPOSE
CHAIN
Programs for the preservation and
recovery of farmland affected by coca
cultivation.

Coca leaf cultivation | Royalties or taxes Production systems that are certified,
efficient, and resilient to the effects of
climate change.

@ .
g Agricultural development funds.
2 . . .
2 Indirect taxes Undetermined fiscal spending.
I3 Coca leaf
+
o PR T . .
=1 commercialization Market regulatlon.
3 Regulatory tax
2
‘E Market regulation.
Direct taxes
. . Harm reduction and public health
Cocaine production +
programs.
Regulatory tax
Undetermined fiscal spending.
Harm reduction and public health
Consumption Indirect taxes programs.
Undetermined fiscal spending.

Source: Prepared by the authors.

GUARANTEES AND BENEFITS OF A REGULATED MARKET

Prohibition policies have created perverse incentives for the formation of illegal mar-

kets and the payment of enormous profits to organized crime organizations. Govern-
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ments cannot regulate or correct market structures as they are now, which have to
be accepted as market failures due to the inherent illegality established by the policy
framework of the War on Drugs. Consequently, the paradigm shift should be geared
to eliminate these distortions and regulate these market failures.

From the point of view of market analysis, this will only be possible through
regulating the coca-cocaine chain, i.e. the cultivation of the coca leaf, its commer-
cialization, cocaine production, and distribution to final consumers. In this context,
regulation would guarantee certain conditions of price and product quality, as well as
the capture of income by the state along the entire production chain.

It is expected then that policies different from the current ones, in terms of
regulation of the coca-cocaine chain, will allow medium-term effects such as: 1) the
development and restructuring of the involved actors; 2) the gradual reduction of
organized crime; and 3) a new coca-cocaine supply chain economy that will offer a
similar product volume (albeit one that is legal and known) and be regulated and
monitored by the state.

THE ACTORS

Those linked to the first links in the production chain — i.e. coca growers — will un-
dergo a restructuring owing to the considerable impact of the “incentives for legality”
involved in the regulation of the chain. That is to say that the focus will move from
the subject of the cocalero (coca grower) to the object coca, following new rules of
certified production diversified by quality and cultivation characteristics.

The government organizations currently responsible for combating drugs will
have to be reorganized to adapt to a new paradigm of regulation of the coca-cocaine
production chain.

On the other hand, the regulation of the chain will bring new actors to the fore-
front, including, 1) organizations responsible for coca leaf auctions in the commer-
cialization stage; 2) certified laboratories responsible for the production of coca leaf
derivatives, including cocaine; 3) certified pharmacies for individual cocaine sales; 4)
an organization or organizations responsible for wholesale cocaine sales to the global
pharmaceutical industry; and 5) governmental organizations required to meet the
objectives of regulation.



90 | Alternatives to Current Drug Policy at the Production Stage

ORGANIZED CRIME LINKED TO THE PRODUCTION,

TRAFFICKING AND DISTRIBUTION OF COCAINE

The organized crime groups involved in drug smuggling and related illegal activities
exist because of the previously analyzed incentives created by the prohibition of the
cultivation, processing, trafficking and sale of drugs that have been declared illegal.
As such, regulating these activities and making visible and accepted those involved
in the chain (growers, producers, retailers, laboratories, pharmacies and consumers)
will reduce existing incentives for these organizations and their criminal activities.
One can therefore expect a reduction in their number or, in any case, in the volume
of their activities, to economically and socially better levels.

This, of course, is an unwanted change for these organizations, and it is likely
that they will redirect their widely diversified activities in order to maintain their
present (very high) levels of income. It is also likely that in the short-term they will
use all of their economic, social and political relationships to prevent or hinder the
proposed paradigm shift.

A NEW COCA-COCAINE SUPPLY CHAIN ECONOMY

It is estimated that in 2010 about 230 million people, or 5% of the world’s adult
population, consumed an illegal drug at least once. In the case of cocaine, there are
between 13.3 million and 19.7 million global consumers, who generate, according
to estimates from the United Nations Office on Drugs and Crime (UNODC), about
US$85 billion (UNODC, 2012: 60).

If the incentives of harm reduction that are expected under the new paradigm of
regulation of the coca-cocaine chain — i.e. better quality and reduced victimization
— have the desired effect, in conservative terms one might expect at least half of the

23 “The economic dimension of international markets for opiates and cocaine is relatively well docu-
mented. According to UNODC estimates, the total retail cocaine market is worth about $85 billion
dollars, and the opiate market is about approximately $68 billion (2009 figures). In 2003, the total
illicit drug market value was estimated at $320 billion, or 0.9% of world GDP. In light of the 2003
estimates, the largest markets — in terms of its value calculated on the basis of retail sales — were
North America (44% of the total) and Europe (33%), followed by Asia, Oceania, Africa and South
America. Although a new breakdown has not been made since that date, the partial data available
indicate that the proportions may have declined in North America and increased in the other
regions.” (UNODC, 2012: 87). The text of this note is taken from the Spanish version of the World
Drug Report (editor’s note).



José Carlos Campero / Horacio Barrancos | 91

consumers to change their preference to “legality” in the retail purchase of cocaine.
That is to say, if the coca-cocaine chain were to be regulated worldwide, one might
expect the reorientation of at least half of the resources currently captured by orga-
nized crime, or some US$40 billion a year, to government coffers in various countries.

CRITICAL ASPECTS OF REGULATION

For the proposed regulation to be successful, it is essential that it is open and trans-
parent. As such, there must be consensus on the matter, so that the national and in-
ternational regulatory agencies are independent of market participants as they define
responsibilities and ensure transparency and equity.

The relations between actors along the production chain must also be transpar-
ent and oriented according to costs, and the taxes and limitations should be explicit.
The new actors (legal laboratories responsible for processing coca into cocaine, for
example) should have access to distribution and sales channels such as the auction
system proposed for the production of coca leaf. In this new scenario, the agencies in
charge should have the authority and capacity to regulate industry behavior.

Regulation always comes about in the face of an absent or failed market. Presum-
ably, if the market worked without problems, there would be no better regulation
than the market itself: it would determine quantities, assign prices, impose quality
limits, and reward and expel those who take part in it. The state is expected, in turn,
to guarantee order and safety, ensure that contracts will be enforced and, in some
asymmetric markets, protect the consumer.

But to design good regulations for any type of market, and even more so for the
drug market, is not a simple task. The regulations must be clear and prevent the de-
formation of these markets, facilitate the execution of transparent and lawful trans-
actions, and promote investment that generates net social value. Their performance
should be clear and stable, and the participants should be able to trust the rules and
institutions. By regulating the activities and markets linked to cocaine, market forces
cause international capital flows, so the state in its role as regulator should supervise
them too.

It turns out, however, that regulation usually incorporates some unknowns and
uncertainties, which make up what is known as “regulatory risk.” Other risks include
the politicization of decisions, cooptation by special interest groups, and bureaucra-
tization, among others. Together, these risks can reach very significant levels, which
can bias the transparent and regulated market being developed to eliminate incen-
tives for illegal and criminal activities.
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Regulation should ensure the rights and interests of the majority of market par-
ticipants and not favor special interests. For a legally established laboratory to partici-
pate in a transparent manner and with faith in a market today stigmatized by crime
and censured socially, it must have clear rules, clear investment guarantees, legal
security and equal opportunities.

Despite regulators’ good intentions and behavior, the task of configuring and
reproducing markets can produce unintended negative effects. Regulation is always
a delicate balance between freedom and the imposition of burdens and limitations,
done in the name of defending the market while ensuring net social benefits. Regula-
tion is like a precision machine that requires checks, cleanings and periodic changes,
with the necessary adjustments made by a good regulator.

Nonetheless, the regulation of coca and cocaine should not only seek to repro-
duce the conditions or benefits that can be found in an ideal market without distor-
tions, but also must provide other equally or more important guarantees, such as
the legality and transparency of participants and transactions; and the quality of the
auctioned and consumed product.

CONCLUSIONS AND RECOMMENDATIONS

Microeconomic analysis of the functioning of coca leaf markets in coca producing
countries shows the structural differences between them and allows one to infer the
need to work on drug policies that are differentiated by supply chain stage and nation-
al needs, and not according to a homogeneous and universal logic, as was done before.

A clear example of these differences is the first expected effect from eliminat-
ing price distortions at the coca leaf cultivation stage, being that with the advent of
regulation one would expect increased prices for growers in Peru and Colombia and
lower prices in Bolivia.

It is also possible to identify extensive unilateral experience in the regulation or
deregulation of drug markets, the implementation of public health systems, and the
decriminalization of possession and personal use of certain drugs. The successes and
failures of these experiences should be systematized, being they serve as inputs that
feed the policy process for a new paradigm to address issues arising from the produc-
tion and consumption of drugs.

In this sense, it is necessary to evaluate and systematize the experiences of the Neth-
erlands, Portugal, Spain, India, Turkey, Peru, Bolivia, Uruguay, Canada and the United
States, which inspired some of the proposals in this chapter. These experiences have
served as the basis for the development of the new paradigm presented in these pages.
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Analysis has permitted us to see that to devise a new paradigm one must rede-
fine the problems associated with drugs and put aside the policies that have been
predominant for decades. These have focused on reducing production and consump-
tion and, as the Latin American experience has shown, have very high human, social
and environmental costs, and involve inherent incentives to violence. It makes more
sense, as we have seen, to fix the market distortions created by the prohibition-
ist policies and focus interventions on harm reduction, via less harmful drugs and
reduced consumer victimization (problems today caused by the illegality of drug
purchasing). Income generated by the coca-cocaine chain should be redistributed
so that the state can capture most of that income, taking care in the process not to
exhaust the tax collection effects as illustrated by the Laffer curve.?* Finally, public
spending strategies should be formulated to be appropriate and consistent with the
problems associated with drugs.

Another conclusion allows us to perceive the positive results of regulation in
terms of the transparency associated with its implementation, i.e. the currently non-
existent ability to clearly identify the actors involved in the chain, as well as infor-
mation on the actual costs associated with the entire chain that processes coca into
cocaine and other derivatives.

One can also infer the possibility that organized crime organizations and their
activities will tend to shrink toward economically and socially optimal levels. How-
ever, it is necessary to bear in mind that, as highly diversified criminal business or-
ganizations, in the short term they will try to maintain their income levels through
other illicit activities to which they are linked. That is to say, regulating the coca-
cocaine chain could generate problems in other crimes such as human trafficking,
arms trafficking and so on.

A sixth closing impression is that it is essential to continue promoting and ex-
panding an international debate that makes it possible to analyze and publicly dis-
cuss alternatives to the current policy. Consequently, the proposed guidelines are not
meant to be perfect and must be deepened, taking into account, however, that much
of what we have proposed has been implemented unilaterally in one way or another
in various countries.

24 The Laffer curve represents the relationship between tax revenues and tax rates, showing how tax
revenue varies by changing tax rates. It shows that increasing tax rates does not always mean an
increase in tax revenue. Its main feature is that it shows that if a tax rate is raised when it is already
high enough, tax income may end up decreasing.
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We conclude by reiterating that regulation is not perfect and that the imple-
mentation of new drug policies aimed at market regulation demands, as a necessary
condition, the participation of all actors involved in the supply chain. Otherwise, it
will generate asymmetries and incentives for the development of illegal markets and
the prevalence of organized crime. In this sense, as regulation provides transparency,
possible negative effects could clearly be associated with consumer markets that do
not participate in a transparent way with the regulations. From their spot at the final
link in the chain, they could transmit distortions back up the chain that allow for
the growth of illegal markets and the transfer of income to organized crime. In this
sense, partial or unilateral implementation of public policies in certain countries may
appear to be progress, but it is necessary to note that the outcomes and impacts seen
will be much smaller and, in some cases, impossible to achieve.

Finally, if we had to reduce what is happening today in the world’s coca-cocaine
chain to a simple equation, it could be the following:

McD(P) = QP + QC + QD(CD + VC) + QRCO
Where:
McD(P): World with drugs under a prohibitionist model.

QP: Current amount of drug production.

QC: Current number of drug users, both problematic and non-problematic.

QD: Current harm level.

CD: Quality level of drugs available for users in the street (via dealers).

VC: Victimization of consumers/violence associated with buying drugs in the street.
QRCO: Current amount of resources derived from the drug supply chain that goes to

organized crime.

The proposed regulation of the coca-cocaine chain aims to achieve the following
results in the equation:

McD(R) = QP + QC + ¥ QD (MCD +¥ VC) + QR (VCO + MGOB)

Where:
McD(R): World with regulated drugs.

QP: We assume that drug production will remain constant, as there will be no inter-

vention in this stage.

QC: We assume that the number of drug users will remain constant, as there will be

no intervention in this stage.
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QD: We assume a reduction of damage because of a) an increase in the quality of co-
caine (CD) due to its controlled production in laboratories; and b) less victimization

of consumers (VC), who now can access their drugs in the pharmacy system.

QR: We assume that the resources generated by the coca-cocaine chain do not change;
however, they are redistributed in terms of their destination, reducing the amount
captured by organized crime (OC) and increasing the income of resources to the states
(GOB).

If one must choose between the two realities, it is preferable to start implement-
ing the regulation of the drug supply chain than to maintain unchanged the costly
failure of the War on Drugs so that, at the very least, the errors of the current prohi-
bitionist model will not continue to be counted in terms of human lives.

REFERENCES

CaMPERO, J.C. 2011. “Crimen organizado (vinculado al narcotrifico) en Bolivia”. In
Catalina Nifo (ed.). Crimen organizado y gobernanza en la region andina: coop-
erar o fracasar. ldis, Programa de Cooperacién en Seguridad Regional. Quito.

HarbingHAus, N. 1989. “Droga y crecimiento econémico: el narcotréfico en las
cuentas nacionales”. Nueva Sociedad, 102.

Hiparco, E. 2004. “Andlisis: pureza de la cocaina en Espana”. Cdniamo: La Revista

de la Cultura del Cannabis, 83.

Kremvan, M., CautLkins, J. aAND HawkeN, A. 2011. Drugs and Drug Policy: What
Everyone Needs to Know. Oxford University Press. New York.

Loayza, N. AND Sucawara, N. 2012. Would liberalization lead to epidemic cocaine
consumption? World Bank. Washington.

Maris, C.W. 1999. “The Disasters of War: American Repression versus Dutch Toler-
ance in Drug Policy”. Journal of Drug Issues, 29 (3).

TrasnaTiONAL INSTITUTE. 2003. “Coca, cocaina y las convenciones internacionales”.
Informe sobre politica de drogas del TNI. No. 5, April. Available at: <http://www.
tni.org/sites/www.tni.org/archives/brief5s.pdf>

UNODC. 2012. World Drug Report. United Nations. New York.

. 2012a. Perst. Monitoreo de cultivos de coca 2011. UNODC-Comisién Nacio-
nal para el Desarrollo y Vida sin Drogas (DEVIDA). Vienna.

.2012b. Colombia. Monitoreos de cultivos de coca. UNODC. Bogotd.



96 | Alternatives to Current Drug Policy at the Production Stage

. 2011. Estado Plurinacional de Bolivia. Monitoreos de cultivos de coca 2010.
UNODC. Vienna.

.2009. World Drug Report. United Nations. New York.

Vickrey, W. 1961. “Counterspeculation, Auctions, and Competitive Sealed Ten-
ders”. Journal of Finance, 16 (1).



Annex
Bolivia Case Study

NATIONAL LEGAL FRAMEWORK

STATE CONSTITUTION

In Bolivia, the rules on coca leaf production begin in the state Constitution itself
(CPE, 2009), which in Article 384 states:

The state protects the native and ancestral coca as cultural patrimony, a renewable natural
resource for biodiversity in Bolivia and a tool for social cohesion; in its natural state, it
is not a narcotic. The revaluation, production, commercialization and industrialization

shall be regulated by law.

REGULATORY SCHEME FOR COCA AND CONTROLLED SUBSTANCES

The spirit expressed in the Constitution is consistent with the provisions of Articles
1 to 4 of Law No. 1008 of 1988 (coca and controlled substances regimen), which
considers coca a “natural product” (Article 1); whose cultivation is “an agricultural-
cultural activity traditionally oriented towards lawful consumption, medical use and
rituals of the Andean peoples” (Article 2); establishes differences between “coca in its
natural state, which produces no harmful effects to human health,” and that which
is used to produce cocaine, which itself has harmful effects on health and, “is used
criminally” (Article 3); and determines that coca’s “consumption and fair use” is
intended for “social and cultural practices (...) under traditional forms (...) [and]
medicinal and ritual uses” (Article 4).

In both bodies of law, the cultural and social values associated with the produc-
tion and consumption of legal coca leaf are clearly present; this is a legacy of govern-
ment of President Evo Morales (2006-2009, 2009 -), who is also a coca farmer and
president of the six federations of coca growers of Cochabamba. This explains why
the 2009 Constitution, issued during his first presidency, addresses its revaluation,
production, commercialization and industrialization.

In the same vein — but without the political baggage of the CPE — Article 5 of
Law 1008 defines the possibility of other forms of legal use of the coca leaf apart
from social, cultural or ritual uses, with the understanding that they should not be
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harmful to one’s health nor cause drug or substance abuse; in other words, it opens
the possibility of industrialization for legal uses.

Nonetheless, Article 6 establishes the difference between necessary production,
“which covers the demand for use and consumption,” and excess production: “That
which exceeds those needs.” Article 9 defines the traditional production area, the
activities that can be undertaken, and the limits of both. Article 10, meanwhile,
does the same with excess production, and establishes plans for reducing, replacing
and developing it. That is to say, on the basis of certain population and geographical
parameters, the Law identifies three production areas (Article 8) and a maximum
number of hectares (12,000, Article 29) that can meet the demand for legal con-
sumption of coca leaf in all its forms.

Article 12 discusses the producer of coca leaf and the characteristics he must
have' and prohibits the cultivation on land that is leased or belongs to a third party.

Article 17 defines the regulatory authorities in the land registry; 18 discusses
means of reducing coca crops by methods that do not conflict with the environment;
and 19 invests in the executive branch the knowledge of “origin and destination of
the production” and the responsibility to “define the routes and means of transport
for the transfer [of coca] to the legal markets of consumption” and to oversee the
system of controls. Article 20 deposits in the hands of the executive the determi-
nation of the “characteristics and operational procedures for the legal market...the
marketing systems, wholesale and retail, that ensure legitimate destinations for the
production.”

In Chapter III, Articles 21-31 define the alternative development scheme and the
replacement of coca crops. Articles 35-44 of the same Chapter regulate the produc-
tion, marketing and use of controlled substances, as well as the obligations of those
involved in it. They also address the “ban on possession or storage” (35); importation
and commercialization (36); trafhicking and consumption (37); authorization to im-
port (38); manufacturing, processing and sale (39); import and export reports (40);
obligations for carriers (41); supply registries (42); currency and letters of credit (43);
and, finally, the regulation of domestic production of precursors.

1 “Asmall legal coca producer is defined as a farmer in the zones a) and b) of Article 8, who person-
ally works and produces on a plot of his own, who works at the level of subsistence, and who,
among his defining characteristics, receives the main part of his income from coca” (Article 12).
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Law 1008 of 1988 further establishes the criminal and penal regimen linked
to crimes and offenses and their respective penalties. In terms of the object of our
analysis, Article 48 speaks about trafficking and sanctions, and 49 defines the de-
criminalization of personal consumption in small quantities.

REGULATION OF THE LAW OF COCA AND CONTROLLED SUBSTANCES

Supreme Decree 22099 of 28 December 1988 regulating Law 1008 (the coca and
controlled substances act) specifies the public organizations that have responsibility
for the stages of production, circulation and sale of coca leaf, as well as for the devel-
opment of alternative and substitute crops. Similarly, it defines the prohibitions and
controls for the import, export, distribution and marketing of controlled substances,
as well as offenses and penalties and the responsibilities of the courts and police.

REGULATION OF THE CIRCULATION AND COMMERCIALIZATION

OF COCA LEAF IN ITS NATURAL STATE

Ministerial Resolution 112 of June 16, 2006 regulates the procedure and ac-
tors involved in the circulation of coca leaf from the production centers to the legal
markets, as well as the process of marketing and circulation to its final destination.

As we have noted, in Bolivia there is a legal framework that regulates the pro-
duction of coca leaf; still, it is a work in progress. Consequently, there should be no
procedural or administrative obstacles to making public policy more effective and
technologically advanced, unless there is a lack of political will.

THE COCA-COCAINE SUPPLY CHAIN IN BOLIVIA

The production process which begins with the cultivation of coca leaf and contin-
ues through its transformation into cocaine — a drug, like marijuana, that has been
declared illegal by the international community — is complex and reflects the char-
acteristics of the legal framework that regulates it, as well as the political culture and
the degree of institutional strength of the territory in which it is carried out. In the
case of this production process in Bolivia, Figure 1 shows the links present in the
coca-cocaine production chain.
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Figure 1. Links in the coca-cocaine production chain
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COCA LEAF PRODUCTION

The process begins with the planting of coca bushes, a regulated activity in terms
of the land area where it is permitted? (a supply constraint of the type identified in
Figure 5). In Bolivia, there are two types of production: legal, which follows and
is defined by legal norms; and illegal, which is found outside the territorial limits
established by law.

Coca leaf producers are accredited by their unions and registered in an official

government database.

2 According to Law 1008, 12,000 hectares are permitted. Nonetheless, since 2007 and by supreme
decree (a standard that falls under the mentioned law), the central government increased this area to
20,000 hectares. In 2011, United Nations reports found a production area of over 31,000 hectares.
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TRANSPORTATION OF COCA LEAF TO MARKET

The transport of coca leaf is the responsibility of the producers, who must be licensed
to carry out such activity in accordance with Ministerial Resolution 112 of 2006,
which regulates the circulation and marketing of coca leaf in its natural state.

The legislation establishes the existence of two legal markets for the sale of coca
leaf to wholesalers and retailers, one in the city of La Paz and one in Cochabamba.
The Direccién General de la Hoja de Coca e Industrializacién (General Directorate
of Coca Leaf and Industrialization, or DIGCOIN) establishes routes to markets and
controls the amount transported from the point of production to the legal market,
based on statements from the producers and verification in the destination market.

However, according to the United Nations Office on Drugs and Crime (UNODCY’,
about 70% of the production is diverted and sold directly to the illegal market for
drug production and exportation — legal and illegal — principally to Argentina, which
is considered the world’s largest market for its traditional use (chewing).

COMMERCIALIZATION OF COCA LEAF

Retail markets

By rule (Article 4 of paragraph II of Ministerial Resolution 112), the commercializa-
tion of coca leaf in its natural state must be done by producers in the legal markets

established for this purpose.

Leaf buyers, as legally established organizations and institutions, must apply to the
legal markets for the amount required for their legal consumption via a request or con-
tract. Industrial companies (pharmaceutical and other similar entities), as well as legally
established exporters, request an administrative resolution from DIGCOIN authorizing
the purchase of coca leaf on the legal market for the volume required for their activity.

DIGCOIN also oversees transportation from the legal markets to the end retail
outlets, and is responsible for final verification of the cargo delivered. In case there is
no checkpoint at the place of final sale, the producer/seller must verify the cargo to
the relevant formal (mayor/police) or informal (union/community) authorities, and
get a verification seal.

3 Pdgina 7. 2011. De 31.000 ha de coca, 20 mil se desvian al narcotréfico. http://www.paginasiete.
bo/2011-11-08/Nacional/Destacados/85eg00208-11-11-P720111108MAR.aspx. La Razén. 2011.
E1 93,5% de coca del chapare no pasa por el mercado legal. http://www2.la-razon.com/version.php?

Articleld=137489&Editionld=2652.



102 | Alternatives to Current Drug Policy at the Production Stage

Bartering and personal consumption

Ministerial Resolution 112 of 2006 allows producers to use from 1 to 150 pounds
of coca leaf in its natural state for purposes of barter inside the national borders, at
fairs or through direct exchange with peasant producers, artisans and other legal
consumers. Direct sales for personal use in quantities of 1 to 15 pounds is exempt

from authorization.

Permitted legal uses of coca leaf

Buyers of coca leaf in its natural state must prove one of the following legal uses: 1)
acullico (coca leaf chewing) and other traditional uses; 2) ritual and religious uses, 3)
medicinal and food uses; 4) therapeutic uses; 5) export subject to regulation; 6) raw
material for industrialization, processing and marketing, in accordance with special
regulations; and 7) raw material for pharmaceutical and other accredited industries,
in accordance with standards, studies and investigations.

PRODUCTION OF DRUGS FROM COCA LEAF?

The foremost illicit destination of coca leaf in its natural state is the production of
base paste; the second, cocaine made with Bolivian and Peruvian base paste. This il-
licit transformation of coca leaf into cocaine involves the incorporation of chemicals
(precursors), imported or of Bolivian origin, that are also subject to regulation and
audit.

Supreme decree 22099 of 28 December 1988 and 25846 of 14 July 2000 estab-
lish the regulatory procedures for legal organizations or individuals who produce,
import, export and market chemicals (precursors) used in the production of drugs
based on coca leaf.

The last Bolivia link in this activity is the transportation of drugs for both do-
mestic consumption and for export over Bolivia’s borders with Argentina, Brazil,
Chile, Paraguay and Peru, both for consumption in those countries and for re-export
to markets in Europe, Africa and Asia.

4 For a more detailed version of the structure of organized crime linked to the production of cocaine
in Bolivia, see Campero, 2011.

5  Although there are press releases that speak of the transportation of cocaine from Bolivia to supply
Colombian cartels and subsequent traffic to the US market, there is no evidence that this is so.
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PROPOSED REGULATION OF THE COCA LEAF
PRODUCTION STAGE

PRODUCTION

We propose the promotion of competition in the market for coca leaf production
through the use of technologies that allow for the regulation of its commercialization.

Some of the expected results are:

+ An initial increase in production through the incorporation of a greater number
of economic agents in the cultivation of the coca leaf.

+ The break up of the oligopoly of production in the hands of coca grower unions.
+ Market segmentation of coca leaf based on quality and productivity.

+ The segmentation and reduction of prices in the medium term.

+ An increase in state revenue.

+ Controlled and transparent commercialization.

Initial aspects

The trend of the last two and half decades suggests that until 2006 there was an
inverse relationship between the number of hectares cultivated and the price of coca
leaf. This means that a greater number of hectares produced more coca supply and
therefore lower prices, and vice versa. Starting that year, there was an oligopolistic
failure in the market (see Figure 2).

The value of coca leaf production has also grown steadily in the past eight years,
rising in 2010 to a value of over US$310 million, according to official statistics® based
on legal market prices (see Figure 3).

By dividing this value by the number of coca leaf producers, 72,700 in 2010,
each producer received an annual income of US$4,264. In other words, 137% more
than the mean per capita income that year in Bolivia, which was US$1,800.

6 Because the coca-cocaine supply chain is an underground (illegal) activity, the values and the sta-
tistics that are gathered for the national accounts are undercounted. Consequently, some authors
identify the need for multipliers depending on the degree of informality in the economy to be
studied, especially for those variables that determine the amounts of income that illicit activities
generate. In the case of Bolivia, with levels of informality in its economy greater than 65%, it is
estimated that, to determine the revenue generated by the coca-cocaine supply chain, multipliers
of up to 5x could be used. See, for example, Hardinghaus, 1989.
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Finally, it should be noted that for a decade the productivity of coca crops has
been increasing, due to the incorporation of modern irrigation technologies (spray)”
and the use of chemical fertilizers, both legal and illegal, like urea,* ammonia and
others (see Figure 4).

Figure 2. Production and price of coca leaf, 1986-2010
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Figure 3. Production value of coca leaf, 2003-2010 (thousands of USD)
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7 Sprinkler irrigation is an irrigation method in which water reaches the plants in the form of local-
ized “rain.” http://en.wikipedia.org/wiki/Irrigation#Sprinkler

8  Urea as a fertilizer has the advantage of providing a high nitrogen content, which is essential in the
metabolism of the plant as it relates directly to the amount of stems and leaves, which absorb light
for photosynthesis. http://es.wikipedia.org/wiki/Urea
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Figure 4. Area and production of coca leaf, 2000-2010
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Promoting competition in production

The elimination of the oligopoly of coca leaf production may be accompanied by
some restrictions (regulations) in terms of geography, land use and environmental
sustainability; similarly, other regulations would include registration of the activity
and its practitioners.

Geographical restrictions

The ability to plant coca leaves would be open to all climatically suitable areas of the
country, except for: 1) national parks; 2) forest reserves; 3) protected areas; and 4)
urban areas with, for example, more than 50,000 or 100,000 inhabitants.

Land use restrictions

Coca leaf shall be grown in accordance with municipal plans for land use, i.e. in areas
suitable for agricultural production.

Environmental resitrictions

Coca should not be grown following the traditional model of monoculture, because
this practice depletes the soil and leads to the expansion of the agricultural frontier
through indiscriminate logging.

Consequently, it should use an agricultural planning process that allows for crop
rotation, blended crops or other agricultural practices that not only reduce the im-
pact on the soil, but also reduce the effects of wind and water erosion.
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Registration of producers and production areas

The registry of coca leaf producers should not be handled by the producers them-
selves, as this creates a moral hazard’ (principal-agent) in which they are simultane-
ously the judge and the judged.

It is necessary to modify this mechanism by establishing, at the very least, bio-
metric registration of the growers'’ and geo-referenced identification of the produc-
tion area to facilitate satellite monitoring,.

Note that according to the current Bolivian law, producing coca leaf is not il-
legal, so there are incentives for producers to register and identify their plots. In fact,
rural land registry in Bolivia started in the municipal government of Cochabamba,
where coca leaf production is the main economic activity.

Tax measures

A cato'" of coca production is informally considered to be the maximum allowable
amount of land per family for the development of this activity in the zone of Cocha-
bamba, and is subject to social control by the coca unions.

This land measurement can be used as a basis for determining the taxable base
for a coca leaf production tax or an annual royalty for each cazo.

A simple calculation allows one to identify the tax collection potential of a 1%
levy on coca leaf production, which would lead to tax revenues that could exceed

9 Avery simple definition of moral hazard is: “A problem that arises when a person, called the agent,
performs a task on behalf of another, called the principal. If the principal cannot perfectly control
the agent’s conduct, the agent tends to work less than the principal considers desirable. Moral haz-
ard is the tendency — the risk — that the agent may show improper or immoral behavior, and this
risk increases when the control mechanisms do not exist or are weak.” http://universidadbastiat.
blogspot.com/2011/02/riesgo-moral-el-problema-agente.html

10 This type of registration has been extended to nearly all state services related to the pension system,
human resource records, electoral processes, and the issuance of identity cards and driving licenses,
among others. Consequently, its operation does not involve the incorporation of technology that
is new or unknown to the country.

11 A caro refers to a surface area of 1600 m2, the equivalent to a 40 x 40 plot. The agreement between
President Evo Morales and the six federations of the Tropic of Cochabamba (of which, as noted, he
is also chairman) establishes the cato as the maximum area per family so as to prevent indiscrimi-
nate growth of the production area. http://www.opinion.com.bo/opinion/articulos/2012/0709/
noticias.php?id=63080
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US$3 million annually based on the current number of producers and amount of
production. The calculation was done as follows:

< Producers: 72.700.
+ Current hectares: 31,000.

+ Current catos: 19,375, the result of dividing the total number of hectares in
production by 1,600 m*

+ Number of catos subject to taxation: 19,375.

+ Production (2010): 55,800 metric tons. This is the result of multiplying the
number of hectares by the average production for 2010 (1.8 tons/ha).

< Yield per cato: 2.88 metric tons. This is the result of dividing the total production
by the number of cazos.

+ Price (USD/kg) of coca leaf: $6.40.

¢ Value of production (in USD) subject to taxation: $357 million. This is the result
of multiplying the production by the average 2010 price.

+ Tax collected in USD: $3.57 million. This is the result of multiplying the pro-
duction value by the tax rate (1%)."

CIRCULATION AND COMMERCIALIZATION

The circulation and commercialization of coca leaf in Bolivia could be organized ac-
cording to the following proposals.

Harvest

The production potential of each cato is calculated based on historical productivity
data for the production of coca leaf in each geographical area. This potential amount
should be verified periodically (each year, for example) against the production re-
corded when producers sell in legal markets. Differences will be regulated on the
basis of a reference band calculated based on the following permitted factors:

12 United Nations crop monitoring in Bolivia determined that in 2011 the value of coca leaf produc-
tion was US$310 million, an amount that would imply a tax collection of US$3.1 million if it were

taxed at the rate used as an example for this calculation (1%).
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+ Anamount equal to 5% of production for barter and sale to retailers for personal
consumption.

+ An amount equal to 5% of natural downward variation in production.

Transportation

In accordance with the provisions of current legislation, producers will be respon-
sible for moving production to established legal markets. They will be able to move
production in personal or leased vehicles that have a satellite tracking system autho-
rized by the regulatory agency, thereby allowing routes, transit times and stops to
be recorded and monitored in real time."” This system will reduce discretion in the
transport of coca leaf production and help to identify deviations of production to
illegal markets.

Commercialization

Consistent with the overall proposal of the regulation model for the coca-cocaine
chain, in terms of commercialization the following steps should be taken to geo-
graphically define legal markets and the buyers’ registry.

Legal markets

< Establish the hectares and production volume for coca leaf by geographical area
in order to determine the current geographical distribution of these markets.

¢+ Set up legal coca leaf markets based on:

< Either direct public administration or administration via contracts set in a
bidding process."

< The reception of cargo identified by type of registered producer.

13 This type of system is being used by insurance companies to monitor, control and recover luxury
vehicles, as well as by the national oil company (YPFB) to monitor and control vehicles transport-
ing oil and natural gas derivatives (in order to minimize smuggling). It is also used by the Trans-
portation Regulatory Authority to control the speeds of interstate buses. Access to the equipment
is cheap — less than $150 — and installation is subsidized and incorporated into the purchase price
of the equipment.

14 It will be necessary to define whether the administration of legal markets for coca leaf is under
municipal, provincial or national jurisdiction.
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+ 'The determination of the weight and load characteristics of the cargo re-
ceived: for example, quality, humidity, geographic origin, variety, etc.

+ Segmentation, storage and preparation for sale.

+ The carrying out of periodic auctions (daily or weekly).

Buyers

As with the coca leaf producer registry, there must be a biometric registry of raw
material buyers, which will include their industrial or commercial status; legal and
geographical address; and monthly/yearly potential demand. Cross tabulations will
be made to identify those who are also controlled chemical substance buyers.

As was noted during the microeconomic analysis of the supply chain, there will
be no ex post verification processes of the use of the coca leaf acquired by buyers, with
the aim of not creating incentives for the maintenance and growth of illegal coca leaf
markets. Moreover, if organized crime organizations buy their raw material in legal
markets, it meets the objective of redirecting resources to the government.

A contributing factor that will invigorate the implementation of the proposed
measures is United Nations approval of the Bolivian application to decriminalize
traditional uses of coca leaf inside its territory. To this one can add the efforts of
the government of President Morales to get the countries of ALBA (the Bolivarian
Alliance for the Peoples of Our America) to approve the export of coca leaf and its
derivatives. The latter effort assumes that, if the restrictions on market opportunities
within and outside the country were eliminated, demand in regional markets for
coca leaf and processed products could grow significantly in the short term. Simi-
larly, it would also legalize coca leaf exports, mainly to the Argentine market,"” which
today is largely done illegally.

PROPOSALS TO REGULATE THE PRODUCTION
AND COMMERCIALIZATION OF CHEMICAL PRECURSORS

The production and commercialization of substances for the manufacture of drugs
from coca leaves should include measures similar to those designed for the produc-
tion and marketing of coca leaf. For example:

15 Northern Argentina is the world’s largest market for personal consumption of coca leaf in tradi-
tional uses, mainly by chewing.
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PRODUCTION

The regulations should also include biometric registration of producers and import-
ers, their monthly and annual production, and their monthly and annual import
volumes.

TRANSPORTATION

Domestic transportation of imported and domestic chemicals shall be tracked by
satellite.

COMMERCIALIZATION

There shall be biometric registration of buyers, including information on their in-
dustrial or commercial status, legal and geographic address, and monthly/yearly de-
mand potential. Cross tabulations will be made to identify precursor buyers who also
buy coca leaf.

REGULATORY PROPOSALS FOR COCAINE PRODUCTION

As seen in our microeconomic analysis of the coca-cocaine chain, regulated produc-
tion of this drug can only function to its full potential if all actors in the chain — gov-
ernmental, private and others, from the production of coca leaf to cocaine retail in
consumer end markets — accept a new far-reaching international public policy and
participate in the process of coordinated regulation.

Experiences such as that of Peru with its Empresa Nacional de la Coca (National
Coca Company) offer unilateral policy options that can be followed.

INDUSTRIAL PRODUCTION

Bolivia could move forward with the creation of a public, private or mixed business
oriented toward the transparent industrialization of coca leaf, taking advantage of
the possible legalization of its current uses. As such, it could also take advantage of
market opportunities for a new trade policy in the short and medium term. And by
imitating Peru (see Footnote 8), it could enter the pharmaceutical market, which
needs more than a ton of high quality cocaine annually for the manufacture of drugs
and other derivatives.
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PRODUCTION FOR PERSONAL USE

Today, Bolivian law does not punish personal cocaine use with imprisonment. In this

sense, it might be feasible to contemplate a harm reduction and public health policy

that allows for the reduction of criminality associated with use, and protects the

health of problematic and non-problematic consumers by controlling drug quality

and supports programs for the addiction treatment of problem users who want help.

The government could establish a chain of pharmacy-style cocaine outlets — pub-

lic, private or mixed — that would:

<

<>

Reduce the criminalization of users.

Include public health policies with voluntary medical detention measures for
rehabilitative treatment.

Reduce harmful health effects by removing chemicals and other substances add-
ed to personal use doses by illegal vendors during the “cut” (see footnote 16).
That is, improve the oversight of the quality of drugs sold.

Use direct or indirect taxes to generate public resources that should be used to
finance public health policies.

Finally, access to cocaine for personal consumption should be regulated by a

system that:

16

Includes a biometric registration system for social, regular and addicted users.'®

Packages the product in personal doses in such way that they are clearly identifi-
able for police inspection and other uses.

Establishes a maximum annual production based on a conservative estimate of
consumption.

Addiction can be understood as: “Drug use that develops into a bad habit, which results in a pat-

tern of behavior that is difficult to break even when the person is fully aware that his behavior is a
problem.” Clinically it is referred to as, “a disorder of dependence or substance abuse or addiction.”
The proportion of consumers who develop an addiction varies depending on the type of drug used:
for example, 10% for marijuana, about 30% for those who snort cocaine or inject heroin, and be-
tween 15% and 25% for alcohol consumption. Finally, there are social considerations that dictate
that there are more or less chances for developing an addiction to a certain drug; alcohol is the the
most socially accepted, and hence there is more repeated use of it than of cocaine and other drugs.
See Kleiman, Caulkings and Hawken, 2011.
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Because cocaine is not a “socially trained” drug, as in the case of marijuana, there
are still social punishment considerations regarding its use; consequently, and on the
basis of empirical evidence analyzed above (Loayza and Sugawara, 2012),"” decrimi-
nalization is not expected to substantially increase demand and consumption.

17 Furthermore, remember that cocaine demand is price inelastic, meaning that price changes do not

significantly alter the quantity demanded.



Towards a Model for Regulating Drug Supply

Ricardo Vargas Meza

INTRODUCTION

This paper outlines a general framework for a drugs policy with a more flexible
approach to prohibition, contrasting it with the known effects of the current crim-
inalization of both users and producers. Furthermore, it provides an overview of
the trade in cocaine and other naturally occurring substances in the markets of the
United States and Western Europe, and the geopolitical implications of this trade. It
goes on to examine the current regulatory models as structures from which the les-
sons learnt must be put to good effect, and questions the efficacy of these models in
confronting the forbidden world of illegal psychoactive drugs. It then analyses what
is currently known about the effects of the consumption of coca, cocaine and their
derivatives — an analysis complicated by the lack of research on both these known
effects and the potential alternatives to them. Next, it offers an overview of cannabis
regulation, a policy formulated in countries like Holland, Portugal and Spain, and
in some cities.

Finally, and in relation to drug trafficking, this paper offers some conceptual
reflections in support of the proposal to regulate cocaine, on the basis that rigorous
regulation of supply and demand tends to stifle the competitiveness of illegal drug-
trafficking organizations, thereby contributing to the elimination of a link in the
supply chain that is most problematic in political and macro-social terms. One of
the most positive effects of any interstate arrangements for drug distribution would
be the disappearance of the role played by “transit countries.” The vast resources
currently deployed to control the illegal movement of drugs by sea, air, land or river
could instead be used to strengthen relevant institutions, underpinning public poli-
cies related to regulation and both bringing to light and addressing the negative ef-
fects of drug consumption on health and society, phenomena closely associated with
the prohibition model.

113
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WHAT IS THE PURPOSE OF A POLICY TO REGULATE
THE SUPPLY OF DRUGS?

Our argument is founded on the premise that the purpose of drug regulation is
neither to eliminate harmful consumption of, nor dependency on, psychoactive sub-
stances. We must accept too that prohibition does not guarantee a “world free of
drugs” and that regulatory models, for their part, will not usher in a world free from
the harm caused by these substances. Regulation and legal control of the illegal drug
market can only reduce or eliminate the harm caused or exacerbated by prohibition
— that is to say, by prohibitionist policies — and by the illicit nature of the markets
(Rolles, 2012: 11).

In line with the available scientific knowledge, it is necessary to accept the prin-
ciple that the consumption of all kinds of psychoactive substances, and the problems
generated by dependency, arise from similar causes, with a vast range of influencing
factors of a social, cultural, psychological, medical, legal, political and economic na-
ture. The extent to which policy can influence these factors, including consumption
itself, is limited.

Regulation, is this sense, is not the alternative to prohibition but part of a much
broader process that must include other policies and actions, such as public health
education, prevention and treatment, in addition to complementary policies with a
socioeconomic dimension to attack poverty and social exclusion, to guarantee hu-
man rights and to reduce wealth inequality. Of crucial importance are the ways in
which these policies impact on problem drug use and the violence and insecurity
that accompanies the markets for these substances (Rolles, 2012: 12).

Another important factor is how society views the cultivation, trade and con-
sumption of drugs, as well as how it perceives each substance individually — percep-
tions that are ultimately reflected in the legal status of each drug. The distinction
between legal and illegal drugs is not one founded purely on objective criteria — such
as addictiveness, for example. From a scientific perspective there is no rationale for
considering illegal drugs in isolation. It is better, rather, to consider the consumption
of illegal drugs as one aspect of the overall problem of dependency. (Office Fédéral
de la Santé Publique, 2006: 29).

It is also important to note that regulation does not seek to eliminate all illegal
markets and the problems associated with them. Black markets exist for almost all
kinds of goods, including legal psychoactive substances such as alcohol, tobacco and

prescription pharmaceuticals.
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The following section contains brief descriptions of the three current models
used to confront the issue of psychoactive drugs.’

PROHIBITION/CRIMINALIZATION

This model is centered on the prohibition and criminalization of the cultivation,
production, supply, possession and non-medical use of drugs, through punitive mea-
sures and usually in accordance with United Nations conventions. Penalties vary in
both severity and intensity of application, and are often related to the volume of
drugs involved. While possession may be decriminalized within the prohibitionist
framework, production and distribution are treated altogether differently. According
to Transform Drugs Policy Foundation,

.. . while exploration of these less punitive approaches to personal possession and use is
allowed within the international legal framework, no form of legal production and sup-
ply of any drug prohibited under the conventions, or domestic law, can be explored for
non-medical use iz any way (Rolles, 2012: 20).

“The medical prescription model is the only real quasi-exception to this rigid
rule.” But it exists as a kind of special enclave, governed by its own exceptional rules.
No flexibility exists outside of this niche to develop pilot programs or to test, inves-
tigate or explore any regulatory model of production and supply.

Under this model it can be seen, therefore, that prohibitionist policies are strictly
applied to certain products, namely cocaine, heroin and (with qualifications) can-
nabis. The last of these is treated as a special case by some governments, such as the
Spanish, whose medical laws authorize the use of cannabis in certain circumstances,
allowing for the existence of a medical research project. Furthermore, under 1977’
decree 2824, THC (tetrahydrocarbocannabinol) can be dispensed by pharmacies to
people with a medical prescription (see Munoz and Soto, 2001: 43).

Under the prohibition framework, the market is essentially controlled by illegal
businesses, almost always operating in connivance with security forces and corrupt

officials.

1 'This is general summary of the three current models used to build policy frameworks relating to
psychoactive substances. The development of a new model — the purpose of this paper — will be
addressed later, based on a differentiated analysis of coca/cocaine and cannabis.
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REGULATED MARKETS

Under this model, controls are set to regulate production and trade, as well as the
product itself, supply managers and consumers. Some drugs and preparations con-
tinue to be prohibited. This mode of regulation is currently applied to prescription
drugs, over-the-counter drugs, alcohol and tobacco. Market control is usually mod-
erate to intense and is administered by government agencies at both the local and
national level.

LEGALIZATION ON THE OPEN MARKET, AKA THE ‘““SUPERMARKET MODEL"’

In this category we find legal drugs that are available without restriction on the open
market. Currently, these include products such as energy drinks. The market is con-
trolled by private enterprises, with minimal regulation on the part of government
agencies.

PoOLICY OPTIONS: TOWARDS THE REGULATION OF DRUGS

Having outlined the three contemporary prevailing models and the ways in which
they differentiate between certain drugs, this paper assumes that it is not feasible
to group all drugs under a single framework. The current practice — distinguishing
between drugs on the basis of supposedly scientific evidence determining risk level
— lacks coherence.? This can be seen in the contrast between the permissiveness shown
towards alcohol and tobacco and the stigmatization and prohibition of marijuana.

Alcohol is by far the most abused drug, whose consumers outnumber those of all
other illegal drugs combined. Of all substances, its abuse generates the greatest number of
illnesses and deaths, and is linked to the greatest number of crimes (Kleiman, 2011: 127).

However, the starting points of this analysis and its proposals are the high so-
cial and public health costs incurred under the prevailing prohibitionist model. The
highest costs are incurred under total prohibition. That said, total liberalization (the
“supermarket” model) brings its own social costs, as shown in Figure 1, in which var-
ious impacts are plotted along the spectrum of possible drug management policies®.

2 Only some countries have gathered scientific data on the risk levels of drugs. These findings are
usually controversial. Nonetheless, Appendix 1 provides a list in which 20 psychoactive substances

are classified according to their risk levels.

3 The diagram is taken from Transform Drug Policy Foundation, 2007: 21.
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Figure 1. The paradox of prohibition

The paradorx of prohibition*
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Gangsterism legal market
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* With thanks to John Marks and Mark Haden.

The model presented in the graph corresponds to a non-discriminatory approach

to all substances; an approach which creates problematic outcomes. The graph also

demonstrates that the total prohibition of a substance affects the markets for that

substance, generating organized criminal structures that monopolize that drug’s il-

legal trade. These two conditions have immediate health consequences, which is

why they appear side by side on the vertical axis. Two scenarios serve to support the

relevance of that relationship, based on more or less prohibitionist policies:

1.

First, the non-discrimination of drugs according to risk levels established by sci-
entific evidence, and, as a consequence of that, the existence of a legal and public
policy framework that does not recognize those differences, leads to a situation
in which a wide range of these substances are available via markets controlled
by organized crime. As has been noted and by way of example, one of the aims
of the current Uruguayan initiative of treating cannabis separately, both legally
and in terms of public policy, is precisely that of regulating this substance. The
initiative aims to prevent cannabis users from falling into the clutches of criminal
gangs who will offer, or promote, by means of free samples, other psychoactive
drugs that pose greater risks to the recreational user, thereby turning consumers
of marijuana into users of more dangerous psychoactive substances.

As is widely known, there are lists that classify psychoactive substances according
to the risks they pose. While some of these classifications remain open to debate,
the lists are consistent in showing a clear differentiation between naturally oc-
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curring substances. For example, in a classification drawn up in August 2006 to
show the relative dangers of twenty psychoactive substances (see Appendix 1),
heroin and cocaine were listed first and second respectively, while cannabis was
listed in eleventh place. Thus it can be seen that the indiscriminate prohibition
of substances, or the use of selective criteria based on cultural norms, as seen with
alcohol (fifth place in terms of dangerousness) and tobacco (ninth place), have
serious repercussions in terms of public health harms.

2. Second, by failing to protect users of less dangerous drugs, and by criminalizing
people from the moment they use any psychoactive substance, the state rules
out any possibility of intervention and becomes seen as an entity that is merely
repressive in its attitude toward drug use. Thus the user and, to an even greater
extent, the addict remain in the hands of criminal supply networks, increasing
the risks to their health and, simultaneously, creating a scenario in which the
state is less and less able to intervene with any effectiveness through public poli-
cies that address the needs of problem users.

These two points demonstrate that increased prohibition is closely associated
with social harms and negative health impacts. Of course, if we examine critically
the potential effects of a policy of extreme liberalization, we will observe that it too
may have negative social and public health impacts. Nonetheless, the history of more
flexible policies, such as the decriminalization of certain behaviors associated with
the use of certain psychoactive substances, as contrasted with policies of prohibition,
shows that demand operates as an independent variable. While it can be seen that
harm reduction is not necessarily a factor associated with a drive towards reducing
drug usage, more flexible policies do allow for a calmer and more reasonable dialogue
aimed at prevention, in addition to any positive impacts they may have on the health
of drug users.

These aspects of more flexible drug policies, and the eventual impacts they have
on users, have been studied predominantly in relation to demand. The question is:
Do more flexible policies lead to increased drug use? By looking at programs devel-
oped to address issues associated with health harms and risk reduction, we will be
able to observe the contrasting effects of the two types of drug policy.

The first of these examples concerns Portugal, with its relatively recent anti-drugs
strategy of decriminalization. The second is a comparative study of what is happen-
ing in Amsterdam and San Francisco, two cities that are, respectively, emblematic of
liberalization and continued prohibition.

To take Portugal first: According to the European Monitoring Centre for Drugs
and Drug Addiction (EMCDDA), drug consumption in Portugal is, in general, below
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the European average and considerably below that of its only European neighbor,
Spain. In 2007, the proportion of Portuguese adolescents and young adults aged
15-34 that used cannabis stood at 6.7% — around half the European average, which
was estimated at 12.1% in 2008. Polls of Portuguese adolescents aged 15—16 showed
one of the lowest lifetime prevalence rates for cannabis in Western Europe (13%). As
for cocaine consumption, the proportion of people aged 15-34 who reported having
used the drug in the previous year stood at 1.2% in 2007. This compares with a 2008
estimate of 2.1% in the European Union and Norway. In terms of trends, school sur-
veys and more general surveys show that cannabis consumption in Portugal remains
stable, while cocaine consumption among young adults may be on the rise.

In contrast to these moderate levels of drug consumption in the general popula-
tion, problem drug use and its associated harms are closer to, and at times in excess
of, the European average. In 2005 the number of problem drug users in Portugal
was close to 42,000, or around six in every 1,000 inhabitants between the ages of
15-64. Estimates of the number of drug-related deaths (i.e. overdoses) are currently
under revision, but they would not be the first indication that the Portuguese rate
is a little below the European average. On the other hand, the number of new HIV
cases among drug users, 13.4 for every 1,000,000 inhabitants in 2009, is far in excess
of the European average (2.85 cases for every 1,000,000, in 26 countries) and one of
the highest rates in the Union, even though the trend in recent years has been one of
clear decline (EMCDDA, 2011: 20).

A comparative analysis of Amsterdam and San Francisco provides our second
example of contrasting drug policies. According to a study by Reinarman, Cohen
and Kaal, the prevalence rate of people who had consumed cannabis 25 times or
more during their lives was much higher in San Francisco than in Amsterdam — and
the same was true in relation to the users of other illicit drugs. Statistics from this
study show a lifetime prevalence rate for illicit drug use that is much lower in Am-
sterdam than in San Francisco. During the three months leading up to the interview,
the prevalence of crack and opiate consumption was also significantly higher in San
Francisco, while that of cocaine, amphetamine and ecstasy use showed little differ-
ence. Thus the abandonment rates, which is to say the decrease in lifetime preva-
lence rates, were somewhat higher during the last three months in San Francisco for
cocaine, amphetamines and ecstasy; however, the abandonment rates in both cities
were high (64%-98%) for all substances (Reinarman, Cohen y Kaal, 2004: 836).

This comparative study was expected to show that different drug policies have
contrasting effects on both the longevity of cannabis use and the rate of its abandon-
ment. Penalization is supposed to reduce availability, discourage use and provide in-
centives for users to quit smoking cannabis. Conversely, decriminalization is thought
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to increase availability, encourage consumption and reduce incentives to quit. We
would, therefore, expect to find longer durations of usage and a smaller number of
ex smokers among cannabis users in Amsterdam. The findings of this study suggest,
however, that neither of these expectations were fulfilled. Of respondents in both
cities who had used cannabis for between one and 38 years, 95% reported having
used the drug for three or more years. The average duration of use is slightly longer
in San Francisco (15 years) than in Amsterdam (12 years). However, this finding is
principally due to the fact that the average age of respondents in the San Francisco
sample (34) was higher than that of those in the Amsterdam sample (31) (Reinar-
man, Cohen & Kaal, 2004: 840).

Accepting the supposition that drug policies have a powerful influence on user
behavior, the similarities between the effects of these two contrasting regimes should
not have been as marked as they were. And indeed, the results do not support the
belief that criminalization reduces cannabis consumption while decriminalization
increases it. Furthermore, neither Dutch decriminalization nor San Francisco crimi-
nalization seem to be associated with, respectively, a greater or lesser consumption of
other illicit drugs. In fact, to judge by the lifetime prevalence rate of the consump-
tion of other illegal substances, the opposite may be the case.

This seems to support the trend shown in Figure 1 — that there is no evidence
to contradict the belief that more flexible drug policies increase the possibilities for
reducing health and social harms. Indeed, if we take into account the assertion made
previously that legal flexibility creates conditions in which the state can better assist
problem users, this would be a valid conclusion as regards positive spillover effects,
which in turn strengthen the idea of harm reduction.

Thus if we place risks and social harms on the vertical axis, different levels of
policy flexibility on the horizontal axis, and the prohibitionist model at the starting
point of the vertical axis, we see that once policies begin to be modified within a
continuum of regulation initiatives, social and health harms may tend to diminish.
However, once we reach the extreme point of total liberalization, i.e. the indiscrimi-
nate application of the supermarket model, the situation may begin to worsen once
again, in ways that are as dramatic and as difficult to manage as under the current
prohibitionist model.

This is precisely one of the most important reasons why the Swiss drug policy
is based on neither prohibition nor total liberalization — the endpoints of the curve
— but on an intermediate model of harm reduction, accompanied by three other
strategies — namely, prevention, treatment and law enforcement.
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As can be seen, drug policy measures located on the spectrum between decrimi-
nalization and strict regulation aim for an optimal impact on risks, health harms and
the entire social sphere as it relates to the drug market. It is in relation to this optimal
policy range that existing regulation models should be judged.

In the following section we will study the most important features and trends
pertaining to the illegal trade in naturally occurring substances. This will help us to
outline criteria for a regulatory approach that affects this level of the chain, a level
which interacts in complex ways with both production and consumption.

TRAFFICKING

We shall examine the problem of the trade in naturally occurring substances from
two perspectives:

1. A description of the market for illicit substances, with particular reference to
cocaine but with some discussion of other drugs.

2. Some references to new dynamics and trends displayed by the organized criminal
networks responsible for transnational trafficking.

In terms of the market, data is drawn from three principal sources: the United
Nations Office on Drugs and Crime (UNODC), the US State Department, and the
European Monitoring Centre for Drugs and Drug Addiction (EMCDDA). The exercise
aims to compare this data in order to evaluate its consistency, and then to use it as the
basis for an analysis of regulatory proposals. Illegal business structures can be viewed
from two perspectives: 1) that of organized crime, which is closely associated with the
creation and operation of illegal markets of a transnational character; and 2) that of
mafia-style power structures, in particular those that are most resistant to the imple-
mentation of regulatory initiatives and which can be seen from different perspectives
and scenarios.

AN OVERVIEW OF THE STRUCTURE OF THE ILLEGAL DRUGS MARKET

One of the most noteworthy features of the calculations presented by UNODC and
the US State Department is the diffuse and erratic character of potential worldwide
cocaine production. UNODC offers very broad margins for that potential, on account
of the strong contrast that can be observed between productive potential, the high
volume of seizures and the difficult calculations for effective demand in the principle
markets. The organization justifies its method thus:
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Due to the ongoing review of conversion factors, no point estimate of the level of cocaine
manufacture could be provided for 2009 and 2010. Because of the uncertainty about the
level of total potential cocaine manufacture and about the comparability of the estimates
between countries, the 2009 and 2010 figures were estimated as ranges (842-1,111 and
788-1,060 tons respectively) (UNODC, 2012: 63, note for Table 15).

For its part, the EMCDDA presents, in its most recent report (2013), some esti-
mates for European cocaine consumption: 124 tons for 2009, which is double the
estimate for 1998 (63 tons). In the meantime, the United States has seen a reduction
in consumption, from 267 tons in 1998 to 157 tons in 2009 (EMCDDA and Europol,
2013: 38). This implies that consumption in the two most important markets is in
the order of 281 tons.

As for the volume of cocaine seized, this amounts to some 700 tons (732 in
2009), of which the majority (90%) is confiscated in the northern hemisphere. Co-
lombia, the United States (principally shipments passing through the Caribbean and
the Pacific) and Panama were the countries where 62% of the seizures took place.
This suggests that the drug is almost as pure on arrival as it was when it left the pro-
duction sites — in this case Colombia, whose contribution to the US market has been
estimated at 95.5%, the proportion of the total confiscated in the latter country.

The total amount of cocaine seized in the United States — 163 tons in 2009, of
which 156 tons were of Colombian origin — plus the 157 tons that were actually
consumed, gives a total of 313 tons of Colombian cocaine in the US market. The
State Department estimates that 290 metric tons of cocaine was produced in Co-
lombia that year. That is to say that less was produced — in this case 23 tons — than
was actually exported to the United States. Strictly speaking, we must also take into
account the potential cocaine production in 2008: 280 tons, according to the State
Department (US Department of State, Bureau for International Narcotics and Law

Enforcement Affairs, 2012: 170).

Clearly, this calculation is erratic: there is a discrepancy of 33 tons. And this is
before we factor in the contribution of Colombian cocaine to the markets of Western
and Eastern Europe, Asia and Africa, in addition to the total seized not only in this
producer country, but also in the group of nations through which the product moves
en route to different international markets. The majority of the seizures executed by
the United States occur beyond its frontiers, i.e. before the cocaine has been cut with
other substances, which happens when it enters the U.S., where confiscations are
minimal. In Colombia, the majority of confiscations take place at ports.

However, the argument that there is a discrepancy between the amount of co-
caine leaving export points and the amount seized at transit and import points is
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fallacious. In general, purity decreases in retail markets, to the benefit of micro dis-
tributors. This is the exception to the search for greater added value implied by access
to large markets. In general, payments in high-purity cocaine for services rendered
on the routes to valuable markets, principally the United States and Canada, are
those used for the retail markets in Mexico and Central America. In the case of co-
caine destined for Europe via West Africa, the drug is cut and repackaged with other
substances, in order to increase exponentially the quantity of product arriving in
Europe’s main entry points: principally Holland, Belgium and Spain.

This highlights a dominant characteristic of the political use of statistics — that
it tends to show a reduction in the size of the market for psychoactive substances as
a result of the implementation of a strategy based on force; this affects the quality
of the analyses made on the basis of current information. Nevertheless, the estimate
that annual cocaine production in the Andean region is in the range of 1,000 tons
suggests a strong stabilization of that potential over the past decades.

CHANGES AND ADAPTATIONS IN PRODUCTION AND TRANSIT TECHNIQUES

One of the characteristics of current systems for the production and international
circulation of controlled substances is the speed with which they can change, adapt
and incorporate new techniques. In recent years, for example, we have seen:

1. A diversification in production sites for important raw materials used in the
initial stages of cocaine preparation, such as potassium permanganate, which is
used to produce coca paste and whose importation has been expanding beyond
the traditional suppliers. According to the EMCDDA, new legal production sites
for permanganate have been established in Latin America, allowing this sub-
stance to be shipped to Colombia, Peru and Bolivia via legal routes. This causes
problems for those control schemes that assume a stable global supply for per-
manganate. (EMCDDA and Europol, 2013: 40).

2. 'The high mobility of cocaine labs, which are installed at transit sites or at loca-
tions either within or close to the most important markets for psychoactive sub-
stances. There is evidence that this mobility is not only manifesting itself within
producer countries, but also throughout export routes in different parts of Latin
America. Crystallization labs, for example, have been found in Argentina, Chile,
Ecuador, Venezuela, Brazil, Panama and Paraguay, as well as on some Carib-
bean islands and in Mexico. On a smaller scale, there is evidence of laboratories
operating in Australia, Hong Kong, South Africa and even the United States. In
Europe, various sources have recorded the discovery of laboratories (see Table 1).
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Table 1. Laboratories with different functions in the production of paste/base/cocaine
in Europe that were dismantled between 2008 and 2010

NO. OF LABORATORIES
COUNTRY OTHER SEIZURES (JANUARY 2011)
2008 | 2009 | 2010
Greece 1 1
Holland 4 1
Spain 25 13 35 33 tons of cocaine precursors were seized in January 2011.

Source: EMCDDA and Europol, 2013.

Finally, information from Europol has confirmed the existence of laboratories in

Albania and Moldova.

As regards consumption, 62% of the highest prevalence rates in Europe are con-
centrated in the 15-34 age group. The countries with the highest demand are, in
descending order: Spain, the United Kingdom, Italy, Ireland and Denmark. These
five countries account for 1,700,000 users within that age group, out of a European
total estimated at 2,700,000.

Increased demand in countries such as Ireland and Denmark suggests a market
that is active and growing, with few signs of the stabilization processes seen in the
United States. Cocaine is currently the third most sought-after substance in Europe,
following cannabis resin and cannabis herb. On the other hand, emerging niche mar-
kets for cocaine consumption in Eastern Europe show signs of establishing themselves.

There is data to indicate the existence of emerging cocaine markets in sub-regions
such as Eastern Europe, Southeast Asia and Oceania. While still small, these markets
have potential for growth and may represent risk factors consistent with an increase
in cocaine consumption. The trend of seizures in sub-regions not known to have
numerous cocaine consumers suggests that drug smuggling into or through these sub-
regions has attained greater importance. For example, while cocaine seizures in West-
ern and Central Europe practically halved between 2005-6 and 2009-10, seizures in
Eastern and Southeast Europe tripled. Factors that could be related to this include, on
the one hand, an increase in demand and, on the other, a diversification of trafficking
patterns. An even more remarkable increase in cocaine seizures has occurred in East
Africa and Oceania, where the quantity seized in 2009-10 was four times greater than
that seized in 2005-6, a trend replicated in East and Southeast Asia.

In terms of annual prevalence of consumption, the rate in Oceania is high in
comparison with that of the countries of Southeast Asia (the Philippines, Indonesia
and Thailand), where less than 0.1% of the adult population uses cocaine. However,
there is no recent information available concerning cocaine consumption in many
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Asian countries, including China and India. Despite the scarcity of information con-
cerning Africa, UNODC has noted with concern that cocaine smuggling through
West Africa may have a knock-on effect on other countries in the region, and that
cocaine consumption, along with that of heroin, could become a considerable prob-
lem among drug addicts (UNODC, 2012: 57).

RoOUTES

The United States and Europe continue to be the primary destinations for cocaine
routes. To these two markets, which are the largest, a third is gradually being added:
the South American market concentrated in the countries of the Southern Cone,
which has shown signs of growth over the last decade.

The US market, meanwhile, has been affected by the relative decline of the South-
west border as a strategic entry point for cocaine, marking a shift from the trafficking
strategy that prevailed during the 1990s and the early years of the new millennium.
Indeed, up until 2006 the transportation route map still showed, taking the Carib-
bean and the Pacific vectors together, that the Southwest border accounted for 90%
of all traffic into the United States (see Map 1).

Map 1. Vectors linking South America and the United States
in the cocaine transportation zone, 2006

Direct to CONUS
<1%

Western Caribbena Vector
38%

 Haiti/
Repuiblica Dominicana |~
Vector 4%

Puerto Rico/
Islas Virgenes
Vector <1%

Western Pacific Vector
50%

Aruba, Bonaire
y Curazao/Los Angeles
Vector 2%

Percentages based on all confirmed, substantiated, and
higher-confidence suspect events in the Consolidated
Counterdrug Database (CCDB).

Arrows represent general movement corridors.

Source: National Drug Threat Assessment, 2006.
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By 2010, new strategies and vectors had come into play and we can see from the
outset that even though the Southwest cocaine shipment vector continues to be the
most important, it is in a state of decline. This highlights the use of the northern
vector, the Canadian frontier, where traffickers of Asian origin today control much
of the two-way flow of contraband across the huge Canadian-US border (US Depart-
ment of Justice, National Drug Intelligence Center, 2011: 15).

Indeed, if we look at Figure 2, which compares the proportions of various drugs
seized on the Southwest border with those of the same drugs seized on the other
borders, we can see that in the case of cocaine almost two thirds of the seizures were
executed on the Southwest border, with the final third seized elsewhere.

One of the key characteristics of the organization for the transport of cocaine in
large volumes to the Southwest border of the United States from the producing areas
— principally Colombia and to a lesser extent, Peru — is the division of responsibility
for moving shipments towards the points of sale.

Indeed, the current structure shows that Colombians have moved their produc-
tion to different locations in Central America, thereby secking to expedite the move-
ment of cocaine across the Southwest border of the United States. For the most part,
these sites are in Guatemala and Panama. From Panama the drugs are moved over
land or on boats of varying drafts, functions and flags, a process that increasingly
involves Costa Rica, Honduras and, to a lesser extent, El Salvador and Nicaragua.

Figure 2. Drug seizures at the Southwest border compared with those
in the rest of the United States, fiscal year 2010©
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(a) Totals include only seizures made at and between POEs. Seizures for “Rest of United States” include Seizures
made in Puerto Rico and the U.S. Virgin Islands.

Source: El Paso Intelligence Center. National Seizure System.
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The segmentation that characterizes the new dynamic of drug trafficking via the
various vectors crossing the Southwest border of the United States generates advan-
tages for the Colombian drug trafficking organizations in their “new” positions on
the circuit. They guarantee themselves participation in a key and (thanks to the high-
er volume of product being moved) profitable phase of the process. At the same time,
by selecting routes that are less risky and therefore less costly to secure, they reduce
both the risks and the security costs involved in moving drugs across the Mexican
border. One of the features of present-day law enforcement is the strong increase in
the interdiction capabilities of US counter-narcotic authorities, which have doubled
since 2000, a deployment that remained relatively stable up until the middle of the
first decade of the third millennium, in spite of a slight decline in the total number
of seizures (see Table 2).

That said, the fact that Mexico shares a border with the US, added to its high
level of institutional corruption, the weakness of its justice system and the growing
regional power of illegal Mexican groups — a power derived from their capacity to use
violence to control various routes from the Central American isthmus, the most im-
portant zone for cocaine shipments — has created a scenario that offers comparative
advantages for drug traffickers in that country. This has led to a situation in which
Mexicans control most cocaine shipments en route to local markets in the United
States, and have diversified their smuggling operations so as to control the movement
and much of the distribution of heroin and methamphetamine produced in Mexico.
They also handle large quantities of dollars in cash, in order to launder it.

It is a striking fact that, in contrast to what has been seen in relation to cocaine,
the number of heroin seizures on the southwestern border has grown substantially,
from 449 kilos in 2006 to 905 kilos in 2010. This suggests an increase in the volume

Table 2. United States: total cocaine seizures*, in kilos, fiscal years 2006-2010

BORDER AREA 2006 2007 2008 2009 2010
Southwest border** 27,361 24,78 17,459 18,737 17,83
Northern border 2 <1 <1 18 23
Rest of United States 42,198 33,177 28,547 29,629 26,21
Total 69,561 57,957 46,006 48,384 44,063

*Includes seizures in the US and its territories.

** Seizures on the Southwest border include those made by federal, state and local authorities at and between entry

points along the Mexico-US. frontier, as well as those executed within 150 miles of the border.

Source: US Department of Justice, National Drug Intelligence Center, 2011.
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of heroin flowing from Mexico to the US market (US Department of Justice, Na-
tional Drug Intelligence Center, 2011: 50).

For its part, UNODC has recorded a much greater number of heroin seizures,
confirming the aforementioned trend in relation to the United States. According to
its 2012 report on North America, the amount of heroin seized in the United States
increased almost 50%, from 2.4 tons in 2009 to an unprecedented 3.5 tons in 2010.
South America (Colombia in particularly) was the source of heroin arriving in the
United States from countries other than Mexico. In 2010, 1.7 tons were seized in
Colombia, an unprecedented quantity in that country and more than double what
had been seized in 2009. In Ecuador, heroin seizures spiked to 853 kilos in 2010, a
near fivefold increase over 2009 (177 tons). Mexico witnessed a small increase: from
283 kilos in 2009 to 374 kilos in 2010. Finally, despite an increase in 2008 and
2009, heroin seizures in Canada declined considerably thereafter, from 213 kilos in
2009 to 98 kilos in 2010 (UNODC, 2012: 41).

According to the US State Department, the campaign launched in Mexico by
President Felipe Calderén (2006-2012) against organized drug traflicking groups
led to an increase in other kinds of criminal activity, such as kidnapping, extortion,
human trafficking and domestic drug trafficking. All of which combined to generate,
according to the same source, a 20% spike in lethal violence in 2011. The number of
violent deaths, many of which can be linked to conflicts surrounding the drug trade,
jumped from 11,583 in 2010 to 13,000 in 2011 (Executive Office of the President
of the United States-Office of National Drug Control Policy, 2012: 318). Despite
the marked decrease in violent deaths in Ciudad Judrez, a significant increase has
been seen in the states of Nuevo Ledn, Tamaulipas, Veracruz and Guerrero. As we
have noted, Washington considers Mexico to be the United States’ biggest supplier of
heroin, marijuana and methamphetamine. The country is also both source and des-
tination for laundered money, and it is estimated that 64,000 of the 94,000 weapons
seized there in the last five years were smuggled into the country from the United
States (Executive Office of the President of the United States-Office of National
Drug Control Policy, 2012: 319).

Mexican institutional weakness is reflected too in the relatively poor perfor-
mance of the anti-drugs authorities in terms of seizures. In 2000, 23 metric tons
were seized; this rose to 30 tons in 2005, only to fall abruptly to a mere six tons in
2011 — a paradoxical situation when one considers the volume of cocaine that is
repeatedly said to be passing across the Mexican borders (Executive Office of the
President of the United States-Office of National Drug Control Policy, 2012: 319).
The costs incurred by Mexican criminal gangs controlling the frontier routes become
clearer when analyzed in the context of route segmentation. Losses incurred from
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seizures in the US-Mexico border region are greater in terms of their added value
— based on risk — than losses sustained from seizures at earlier points on the route,
prior to the arrival of the shipments in this region. A kilo of coca paste in Colombia
or Peru is worth US$950, rising to US$1,430 when converted to coca base. As cocaine
proper, the drug leaves Colombia or Peru with a value of US$2,300 per kilo. After
arriving in Guatemala, that same kilo costs around US$6,000. Finally, upon arriving
at Mexico’s northern border, it acquires a value of around US$15,000.

Losses incurred near access points within the United States are even greater:
once it crosses into US territory, a kilo of cocaine is worth U$$25,000.> That is to
say, the value added to a kilo of cocaine when it crosses the border hovers around
$10,000. Beyond Guatemala, a good proportion of the losses in US-bound ship-
ments are assumed, in general, by Mexican organizations. This has led to Colombian
gangs consolidating strategic corridors at intermediate points, where the drugs have
a lower added value by virtue of their location at this point in the chain. As such,
drug interdictions at points close to the Colombian border represent a less significant
loss for Colombian organizations, which at the same time retain the comparative
advantage of controlling a high percentage of the production areas. These operations
can be re-established very quickly, enabling a fast turnover of new production zones
in strategically located points on the international trafficking routes.

This process is the same almost everywhere in the Chocé bio-geographical re-
gion, facilitating transport via the Pacific or along routes that pass close to the Sierra
Nevada de Santa Marta, near the Caribbean Sea. It explains the rise in production
in the Paramillo Massif and the Serrania de San Lucas, facilitating shipments via
the Caribbean, principally through the Gulf of Morrosquillo. This route leads to
the southwestern border of the United States, and to the Caribbean islands, includ-
ing San Andrés, which has acquired great importance on this maritime route along
which flows an estimated 10% of the total cocaine destined for the US market. This
cocaine ends up in shipments landing in Florida, among other entry points.

It is very difhicult to establish the percentage of Peruvian cocaine in this trafhc,
and it is likely that Peru is playing a greater role in the markets of Asia, Oceania and
South America, and in parts of Europe.

4 Data from Mexico for 2012 taken from “La frontera y el precio de las drogas,” in £/ Economista,
14 October 2012, Mexico.

5  Once in New York or Seattle, the price rises to US$32,000. On US streets, a kilo of pure cocaine
retails for around US$120,000.
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Bolivia, meanwhile, is more closely associated with cocaine circulating through-
out the Southern Cone (principally Brazil and Argentina), and with the market for
“paco,” a type of crack cocaine that is in high demand in deprived, principally urban
areas of Buenos Aires, Montevideo and the south of Brazil.¢

There are two explanations for the increase in the trafficking and consumption
of cocaine and its derivatives in South America. The first is the rise in domestic de-
mand, principally in Argentina and Chile, as can be seen in Figure 3, which draws
on data from the 2011 UNODC report. The second is the recent relative growth of
the route to West Africa via Brazil, reflecting what has been dubbed the transatlantic
character of the cocaine economy, with important consequences for the link between
drugs and security.

Indeed, in the external sphere, the US anti-drugs policy continues to emphasize
the transnational character of the drugs threat, to which can be added UNODC’s
characterization of cocaine as a transatlantic market that threatens the stability of
various African countries, in whose jurisdictions have appeared criminal structures
that facilitate the movement of cocaine to different parts of Europe. This develop-
ment is compromising governance and stability in countries such as Guinea Bissau,
Cape Verde, Mauritania, Sierra Leone, Gambia, Senegal, Ghana and Nigeria, for

Figure 3. Annual prevalence for cocaine use in South America (most recent data)
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6 See also: Transnational Institute (TNI). 2006. “El paco bajo la lupa. El mercado de la pasta basica
de cocaina en el Cono Sur”. Drogas y Conflicto. Documentos de Debate. 14 October
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which, according to UNODC, Venezuela, with the greatest number of criminal con-
nections (principally via air and sea), is largely responsible.

We must also take note of the role of Brazil. According to UNODC, 55% of the
flights transporting cocaine to West Africa from South America originate in this
country. On the other hand, it should also be noted that, as part of that route, the
Antilles, in the Caribbean Sea, is responsible for 24% of the flights. To this must
be added UNODC’s statement that “the bulk of the trafficking towards Europe still
seems to be in the hands of Colombian organized crime groups, forging alliances
with various criminal groups operating in Europe” (UNODC, 2011: 46).

A characteristic of the transatlantic cocaine route is the high level of fragmenta-
tion and shifting alliances within the smuggling networks. These networks comprise
groups of Europeans whose core operatives come from the Western Balkans (Serbs,
Montenegrins and Croats), as well as groups of Italians, Bulgarians and Spaniards
who are developing strong initiatives in the cocaine markets of South America and
West Africa. In the latter region we find groups whose members include nationals
from Colombia, Argentina, Bolivia, Brazil, Peru and Venezuela. These groups con-
trol the route to Europe that passes through West Africa (EMCDDA and Europol,
2013: 47 and 48).

In West Africa, there are also smuggling networks that conduct trafficking via
airmail shipments, and in North Africa, groups of Moroccans with experience of the
cannabis resin route who have connections with the Spanish and Dutch markets.

Attempts to justify and legitimate security measures in terms of decisions taken
at the national state level are less and less likely to be accepted in countries such as
Brazil, where such security measures are clearly ineffective at combating transna-
tional criminal activities. This presents dilemmas related to the risks faced by the
institutions of democratic states, and also supports the idea that the classic notion of
state sovereignty has become increasingly tenuous, above all in relation to security.

By recognizing both the existence of “transversal spaces”, such as the one gener-
ated by drug trafficking through its transnational dynamics, and the limited means
at the disposal of nation states to control these spaces (as can be seen in relation to
today’s illegal drugs market), we can map out a reasoned, multi-pronged strategy that
will substitute the geopolitics of security for the geopolitics of drugs. The compo-
nents are not new; what matters is the transversal space that exists in the gap between
state sovereignty and international global cooperation (Osorio Machado, 2010).

New phenomena emerging in the countries of the southern hemisphere point in
the same direction. An example is Colombia, which has, at the urging of the United
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States, reclaimed its privileged position, both regionally and globally, in the realm
of security issues (principally those relating to drugs). Furthermore, Colombia has
proclaimed its own apparent “successful experience” in the war against drugs as a
legitimate model for export.

In fact, Colombia’s alleged 95% share of the United States cocaine market; its
important share of the EU cocaine market, as recognized by UNODC; the influence
of Colombian drug smugglers on criminal structures throughout Central and South
America; the flourishing investment market for laundered money in Colombia, prin-
cipally in land and, it appears, in mining; the exercise of important influence within
political parties and local, regional and national law enforcement agencies, including
the agency responsible for public drug policies, the Narcotics National Directorate
(Direccién Nacional de Estupefacientes, or DNE); the failure of policies designed to
ensure the forfeiture of goods acquired through drug trafficking — all these factors,
among others, provide evidence that drug trafficking in Colombia continues to exert
great influence and power over diverse aspects of the country’s social, political, eco-
nomic and cultural life.

CONCLUSIONS: THE NEW DYNAMICS OF DRUG TRAFFICKING

Seen as a whole, global drug trafficking has been affected by the fragmentation of
organized crime structures, along with a consolidation of these groups into network
structures whose characteristic is the mix of nationals from different countries work-
ing together to guarantee control of routes within a markedly transnational opera-
tional framework.

The establishment of new routes leads to a considerable increase in the number
and diversity of illegal actors participating in the multiple activities required to sus-
tain these routes. This strengthens illegal enterprises, enabling them, in conjunction
with other activities, to challenge what should be the state’s monopoly on the use
of force; to extract tribute; to deepen existing corruption; and to undermine gover-
nance.

Groups controlling certain well-established routes are diversifying the products
they traffic in. For example, Moroccan groups who control hashish smuggling routes
are now involved in the movement of cocaine through North Africa. Albanians who
smuggle heroin through the Balkans are increasing their involvement in the trade
of cocaine and synthetic drugs to Western Europe. Mixed groups of Albanians and
Turks are working with Italian organized crime to service the peninsula’s heroin mar-
kets. Organized crime groups from Bulgaria and Romania, once supplied by Turkish
groups, are now self sufficient, with their own routes that are connected to supply
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routes within Europe. Networks from West Africa are increasingly involved in the
heroin markets of Western Europe, a sector in which Nigerians and Francophone
Africans are also participating. These last-named groups are achieving success by
diversifying their trade to include substances such as cocaine, heroin, cannabis herb
and ecstasy. (EMCDDA and Europol, 2013: 33).

A similar process of product diversification can be seen in the case of Mexican
groups identified as the suppliers of heroin, cocaine, cannabis herb and synthetic
drugs to the United States in particular.

Another Mexican trend, as identified by the State Department, is the diversi-
fication of income sources to include those from other criminal activities, such as
kidnapping, extortion, people trafficking and arms smuggling. In Colombia, adding
to the extortion that mainly takes place in urban centers, there seems to have been
a concentration of illegal structures connected with the illegal mining boom and
the lumber trade.” Given that the Colombian government is proposing a sustained
initiative to destroy illicit crops, through aerial spraying and manual eradication,
alternative activities (illegal mining, security services, etc.) are seen as increasingly
attractive ways to launder income from the drugs trade. This may explain the reduc-
tion in illicit crops in some parts of the country.

In qualitative terms, this explanation should lead us to view the reduction of il-
licit crops in Colombia in relative terms. This reduction could be attributed to the
development of other lines of illegal activity, and by no means to the supposed suc-
cess of eradication initiatives, the latter achieving little beyond a temporary deterrent
caused by the interruption of regular coca production cycles, and their transfer to
other areas.’®

7 By way of example, members of Colombian intelligence agencies conducting operations to detect
illicit crops in the municipalities of Nechi and EI Bagre, in Antioquia’s Lower Cauca region and
on the border with Montecristo, uncovered a proliferation of illegal gold mining camps installed
in makeshift tents on riverbanks. As well as laborers, they found evidence of increased use of ma-
chinery such as backhoe loaders, electricity generators and high-power compressors. According to
the information provided, previous years had seen the discovery of camps in the Nech{ River basin,
but on this occasion camps were discovered close to almost all of the region’s rivers. Interview with
a member of an intelligence group engaged in illicit crop detection under condition of anonymity.
Bogota, January 2013.

8  Similar effects have been seen in Putumayo Department, which has seen a decline in illicit coca
cultivation and high community participation in the speculative and commercial financial pyra-
mid scheme managed by DMG (an acronym for the name of its founder, David Murcia Guzmdn)
Grupo Holding SA. DMG paid interest in the order of 50% to 100% three or four months after a
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The proposed regulatory model is founded on the need to bring drug users under
institutional protection, primarily in terms of public health; it also seeks to break
the competitiveness of organized crime by eliminating the added value generated by
high-risk illegal activities.

THE DYNAMICS OF MAFIA CONTROL IN CoOLOMBIA

In Colombia, the regional consolidation processes of mafia structures are dis-
tinct from organized crime structures per se, in that they respond to more com-
plex political and cultural influences in the regional and national context, and
in the overall structure of the state. As such, criminal activities act to strengthen
regional powers, which oscillate between legality and illegality and impact the
powers of the national state.

Strategies designed to combat organized crime almost always target criminal
structures as both criminal enterprises and in conspiracies to commit crimes, in-
cluding drug trafficking. They do not, however, recognize the existence of pow-
ers of more far-reaching pretensions, which shape the social scene both politi-
cally and economically and exercise territorial control through sharply defined
local and regional support structures. It is along these lines that the dynamics
of mafia control have developed in various parts of Colombia, as well as in
countries such as Guatemala. In Colombia, for instance, the prioritization of
the counterinsurgency war according to a paramilitary model, in which actions
against the civil population — actions that would be unacceptable under inter-
national humanitarian law — are permitted, has had the effect of maximizing the
strategic role of drug trafficking in relation to the armed conflict, facilitating
the territorial expansion of state-supported vigilante violence. This has had a

number of effects, on a number of levels. Let us consider this case in more detail.

The history of paramilitary violence in Colombia goes back to the end of the
1970s and the beginning of the 1980s. Originally, a chunk of the profits from
the marijuana trade was invested in land acquired by traffickers, the Medellin

cash investment — money that was collected as savings by companies operating as fronts for DMG.
Resources that would previously have been used for investments in illicit crops or to finance legal
trade or savings schemes for the population were invested in this business, which was supported
by savers (who thought it was legitimate) until the national government decided to declare this
practice illegal and order the capture of its manager. Murcia was detained on 19 November 2008,
in the preliminary stage of his trial, and then extradited to the United States on 5 January 2010,
on charges of money laundering.
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groups prominent among them. There is evidence that this phenomenon was
most pronounced in the following zones: the interior colonization region of
Magdalena Medio in Antioquia, around Puerto Berrio, Yondd, Puerto Wilch-
es and Puerto Nare, where it exacerbated the process of land concentration,
weakening the local rural economies and accelerating the dynamics of forced
displacement into the regional municipalities; the north of Magdalena Medio
Bolivarense, including the municipalities of Rioviejo, Regidor and El Penén;
and the La Mojana region.

In the majority of these areas, this process lead to the strengthening of infra-
structures for exportation to the United States, principally of cocaine, and above
all to the creation of infrastructures and services for the use of air travel.

By 1981 the paramilitary justice model, which had evolved into a system of tar-
geted assassinations dubbed Death to Kidnappers (Muerte a Secuestradores, or
MAS) was no longer simply a paramilitary security operation (first launched in
the wake of the Marta Ochoa kidnapping) but an initiative with a much broader
set of aims, including the following:

+ It incorporated itself into the paramilitary counterinsurgency armed conflict.

+ Itinstigated the murder of peasants and the seizure of their land.

+ It instigated the systematic assassination of politicians who were unwilling to
cooperate with local and regional powers in the process of growth and consoli-
dation.

+ It covered its tracks through the murder of journalists investigating the connec-

tions between drug trafficking and state security agencies.

Through MAS, and in coordination with members of the armed forces, Magdale-
na Medio witnessed a wave of violence against peasants, the aim of which was to
implement land dispossessions within the context of a strategy of strengthening
the paramilitary counterinsurgency struggle, a strategy that only became public
knowledge at the national level in 1983.°

The narco-paramilitary model took shape between 1982 and 1986. The rural
areas of Magdalena Medio offered refuge for drug traffickers (who were begin-

“(...) the narco paramilitaries of Magdalena Medio had nothing to do with the peasant self-defense

movements of old, except in the sense that they were an offensive army, created in order to impose

a socioeconomic order that could count on the support of renowned politicians, senior army fig-

ures, businessmen and the most powerful drug traffickers” (Duzdn, 2010: 105).
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ning their war against the Colombian state) during their struggle against extra-
dition to the United States. In 1983, a report commissioned by the government
concerning paramilitary justice groups (MAS) and drug trafficking in Arauca
Department and Magdalena Medio concluded that of the 163 people involved,
60 were active members of the armed forces.

The 1984 assassination of Justice Minister Rodrigo Lara Bonilla marks the be-
ginning of the war against the state waged by groups of drug traffickers led by
Pablo Escobar, with the participation of regional elites. This helped strengthen
ties between these groups and the armed forces, in accordance with the coun-
terinsurgency strategic doctrine. The same period saw the first surge in land
dispossessions — mostly affecting peasants — by drug traffickers nationwide, a
process closely connected with the laundering of money through land purchases
in Magdalena Medio, which began in 1984.

Counterinsurgent violence under the narco-paramilitary model emerges from
the outset, and involves, repeatedly and systematically, commanders of the re-
gional armed forces. The early violence was selective, and formed part of a strat-
egy devised within alliances of illegal groups then on the rise, in which were
found politicians, regional elites linked to the concentration of land ownership,
and members of state security agencies. This led to the emergence of state-spon-
sored protection violence, to the benefit of drug traffickers.

It was in this context that the relationship between political leaders in Magda-
lena Medio and the Medellin group broke down, in the wake of the war against
the state declared by the Medellin cartel, led by Pablo Escobar. His death, on 2
December, 1993, put an end to the ambivalent relationship of confrontation/
protection between the state and groups connected to the business, and consoli-
dated the spread of state-sponsored protection violence.

Between 1986 and 1990, the narco-paramilitary model expanded across vast
portions of the country, particularly along the Caribbean coast and into the
Orinoquia Region. 1989 saw the birth of the Peasant Self-Defense Group of
Coérdoba and Urabd (Autodefensas Campesinas de Cérdoba y Urabd, or ACCU),
which then spread nationally with the creation of the United Self-Defence
Forces of Colombia (Autodefensas Unidas de Colombia, or AUC) in 1997.
These movements aimed to coordinate a multi-faceted process of violent land
expropriations, and to control territories through the use of paramilitary force,
wresting power from the state apparatus. This led to a recommencement of the
process of forced displacement of peasants, further increasing the concentration
of land ownership and multiplying the number of locations that could serve as
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exit points for illegal drug exportation as a result of improved control of border
crossings and Caribbean and Pacific coastal areas.

Territorial control based on the formation of private armies and the interaction
between traditional regional elites and the flow of drug trafficking money had a
decisive impact on land displacement and political dynamics, expanding the re-
gions in which drug trafficking leaders could seck refuge; consolidating a work-
ing relationship with sectors and branches within the armed forces and police;
rearranging territories through violent land concentration initiatives; redefining
local protection security for drug trafficking; and multiplying exponentially ex-
port routes for illegal drugs.

The corollary to these dynamics has been the strengthening of structures that
exert mafia-style control of territories, affecting political power at the local and
regional level by providing services related to social and security control, neu-
tralizing threats to the status quo and providing resources to sustain political
support at the national level.

In general, therefore, we can observe a broadening level of participation in or-
ganized illegal groups at the transnational level, and new dynamics in the way
these groups operate. These groups are difficult to control, with even the demise
of some high-profile figures doing little to seriously threaten the continuation of
their illegal activities.

MODELS FOR REGULATING DRUG SUPPLY

There are currently five models used for regulating drug supply, none of which is
used in relation to illegal substances. Drawing various lessons from this critical mass,
this proposal seeks to include illegal drugs within the various regulation models, in
order to diminish harms and risks and guarantee availability. The current models for
regulation are (Rolles, 2012: 9):

1. Management of psychoactive substances through medical prescriptions.
2. Access to substances through their sale in pharmacies.

3. Licensed sales.

4. Availability in licensed premises.

5

Availability from unlicensed providers, in exceptional cases.
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THE MEDICAL PRESCRIPTION MODEL

This model has legal backing, legitimacy and a supervisory structure, and benefits
from an institutional public health framework that is important from a regulatory
perspective. As regards illicit substances, this is a legal model that has been applied
to cannabis in some US states, where prohibition has been modified on the basis of
scientific evidence. This is due to a recognition of the medicinal qualities of cannabis,
and of its effectiveness as a treatment for various diseases, including terminal ones.

In the case of heroin, medical prescription becomes particularly important in the
treatment of highly dependent users, whose lives would be in danger were abstinence
models to be followed. The same can be said of methadone substitution programs
and other harm-reduction alternatives that aim to improve quality of life for addicts.
Furthermore, there is a history — still poorly documented — of opiate registration
programs in many Eastern and Middle Eastern countries:

Users were registered and managed in Iran until 1953, and then again in the early 1970s
(similar programs are now being cautiously re-introduced); comparable systems also ex-
isted in Pakistan and India—where remnants still function—and in Bangladesh, Indo-

nesia, Thailand and elsewhere (Rolles, 2012: 25).

Research on cocaine remains deficient, reflected in the lack of supply programs
for addicts and the continued lack of a methadone equivalent for cocaine.

PHARMACY MODEL

As with the previous model, this one works within a legal regulatory framework
that sets restrictions according to certain criteria, such as age of buyer, level of in-
toxication, quantities requested and potential misuse of substances. Pharmacists are
trained to offer advice, support and basic medical information.

In the United Kingdom, pharmacists are involved in the management of drug
programs, supervising on site the consumption of substitute substances such as
methadone, a process that can help prevent this kind of substance from being di-
verted to the illicit market. Even though pharmacies are not currently authorized to
sell drugs for non-medical use, they could be authorized to manage the availability of
currently illicit drugs. Qualified personnel working in such pharmacies would serve
a supporting role, guaranteeing restrictions of sale, providing information on harm
reduction, safer use and treatments, and offering general advice and support to users.
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LICENSED SALES

This is equivalent to the role played by wholesale companies responsible for distribu-
tion to stores and sales outlets. Drawing on the experiences of tobacco and alcohol
sales and distribution, this model is governed by provisions that include restrictions
in distribution to certain places and buyers, and the establishment of regulations to
create local, regional or national enforcement authorities.

LICENSED PREMISES

This model draws on the experience of alcohol sales in public venues such as bars,
which must be registered with the authorities and must enforce restrictions ac-
cording to criteria such as age of users, hours of opening and levels of intoxication.
These venues are, in turn, subject to urban planning procedures, such as tightly
controlled consumption zones overseen by municipalities, which may also offer
harm reduction services and regulation of behavior that may affect third parties.
Dutch “coffee shops,” in which the personal consumption of cannabis is permit-
ted, are examples of venues that conform to this model. However, the regulation
of coffee shops is somewhat incoherent: supply to these venues remains illicit, an
inconsistency that further regulation might seek to resolve. This situation increases
the involvement of criminal organizations, generating a true “black hole” in the
supply chain. Regulatory initiatives currently under discussion in countries like
Uruguay and US states such as Washington and California, among others, seek to
integrate suppliers into the regulatory framework, thereby eliminating the afore-
mentioned anomaly.

UNLICENSED SALES

This model covers the sale of low-risk psychoactive substances, such as coffee and
coca tea. No license is required to sell these substances, with regulation focusing

instead on such issues as product description, packaging, expiry dates, etc.
THE NON-MEDICAL USE OF COCA/COCAINE
AND DERIVATIVES: SCENARIOS AND MANAGEMENT

Substances derived from coca leaf come in various shapes and forms, each of which
can be accorded a different level of risk:
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+ Chewable coca leaf and coca tea, which function as mild stimulants in various
cultural contexts and whose risk level is minimal.

+ Cocaine powder, which, amid growing controversy, has been as classified as
moderate risk.

¢ The most impure forms, ranging from cocaine paste to crack, which are classified

as high risk.

There exist, however, political pressures that ignore scientific evidence and call
into question the most innocuous uses of coca leaf. This can be seen in the cur-
rent conventions of the United Nations, in which this substance is listed, against
all evidence, as one of those that can facilitate and generate cocaine dependency.
Another fiercely debated point is the classification of cocaine powder as a substance
with a high health risk, in support of which is disseminated information that assigns
a high risk even to the occasional use of cocaine.'” However, according to “The co-
caine project,” a WHO/UNICRI report from 1995 — which following pressure from the
United States government, was censored and barely circulated — that risk is actually
low. According to the WHO report, the use of drugs is not homogeneous but should
rather be characterized as a spectrum of consumption types whose dimensions are
related: 1) experimental use; 2) occasional; 3) specific to situations; 4) intensive use;
and 5) compulsive/dysfunctional. The most common types are experimental and oc-
casional use; compulsive/dysfunctional uses are less common.

There are likewise detailed market studies demonstrating the relationship be-
tween occasional and problem use and how this correlates with the volumes of co-
caine demanded. This diversity of scenarios on the demand side is associated with
a historical process related to user profiles and the way that demand cycles for psy-
choactive substances are generated and consolidated over long periods. Known in
academic circles as the epidemic theory of user behavior, it has been a very useful tool
for detailing and analyzing the locations of greatest consumption.

Figures 4 and 5 show the paradox between the relatively small population of
compulsive users, who demand a significant volume of cocaine, and the larger num-
ber of experimental and occasional users, who use a much smaller amount of drugs

than those with high levels of dependency (see Everingham and Rydel, 1994).

10 For more on this, see Téllez Mosquera y Cote Menéndez (2005: 10-26), which reviews the relevant
literature.
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Figure 4. Modeled prevalence: Heavy users vs. occasional users

Heavy
— Light

Users (millons)

o,
1962 64 66 68 70 72 74 76 78 80 82 84 8 8 90 92

Figure 5. Modeled consumption: Heavy users vs. occasional users
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These graphs also show that experimental users fluctuate in and out of, and, in
general, leave the group of occasional users, whereas compulsive consumers maintain
their habit over a long period, during which the amount of drugs they use becomes
steadily greater.
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The contrast between the two graphs is significant: the trend can be seen in the
epidemiological boom of the mid 1970s, which led to a period of important growth
in the number of cocaine users that continued into the early 1980s.

As can be seen, the trend between 1974 and 1982 was one of exponential growth.
The latter year marked simultaneously the beginning of a decline in the total number
of users and the dawning of a new phenomenon: the permanence of, and, temporar-
ily, the relative increase in the number of, heavy users, i.e. those whose demand for
cocaine is regular and sustained, as shown in Figure 6. This is related to significant
processes of addiction, and is where the epidemiological character of demand is most
strongly marked. This, in other words, is the type of user who can be analyzed and
targeted.

The trend of older users consuming high volumes of cocaine was recently reaf-
firmed by the National Institute on Drugs Abuse (NIDA), which noted a general
increase in drug usage among individuals aged 50 and over (see Figure 6).

However, this trend must be seen in its proper context, one in which, against
the backdrop of a growing debate about the “war on cocaine”, the total number of
users in the United States is declining while the population of so-called “heavy” us-
ers stabilizes, on the basis of a greater demand in volume terms. In order to establish

Figure 6. Drug consumption in the United States among people aged 50-60, 2002-2010
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Source: National Institute on Drugs Abuse, October 2012.
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specific regulatory mechanisms, it is essential to identify what is happening in terms
of demand trends for each drug (Everingham and Ryder, 1994: 18).

Despite being old, the data shown in Figures 4 and 5 enables us to infer that the
annual volume of cocaine demanded by heavy users is three times greater than that
demanded by occasional users, despite the fact that the latter outnumber the former
eight to one. The stabilization in the volume of cocaine demanded in the later years
included in those graphs is related to the steady exit from the market of heavy users,
including those who grow old and die, and reflects the epidemiological character of
demand behavior rather than the supposed success of policy.

That same epidemiological character of demand may explain why, despite a sta-
bilization of prices between June 2008 and December 2009, and even a drop in July
2010 (see Figure 7), the United States has not experienced another exponential rise
in the demand for cocaine (see Figure 8).

Figure 7. Price and purity of cocaine, January 2007-September 2010
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From January 2007 through september 2010, the price per pure gram of cocaine incresed
68.8%, from $97.71 to $164.91, while the purity decreased 30%, from 67 to 47%.
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Figure 8. Use of drugs in the United States among people aged over 12 in the last month
(in the respective poll), 2002-2011
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In respect to this paradoxical situation, Peter Reuter, a researcher for the Rand
Corporation, notes that:

for many analysts this decline in the number of regular users is surprising, since the
prices of both cocaine and heroin have fallen sharply [see Figure 5] [...] nonetheless,
the decline in the number of habitual users is consistent with the epidemic nature of
the consumption of addictive substances [. . .] In an epidemic, the initiation rate (in-
fection) in any particular area increases vertiginously when new and highly contagious
drug users “infect” their friends and peers. But in the cases of heroin, cocaine and crack,
at least, long-term users are not especially contagious. In fact, they are more socially
isolated than new users, and, being aware of the risks of prolonged consumption, they
may not wish to expose others to their habit [. . .] In the next stage of the outbreak the
initiation rate diminishes rapidly as the most vulnerable elements in the population
are reduced, since there are fewer non users, and since some non users have developed
an immunity as a result of acquiring a better understanding of the effects of drugs.
(Reuter, 2006: 81).

In terms of the current behavior of cocaine demand, three fundamental aspects
must be recognized. First, that the situation owes more to the cyclical trends of
epidemic behavior than it does to the impact of law enforcement policies on sup-
ply. Second, that there is no evidence that said actions have a multiplicative effect
on prices (see, for example, Caulkins and Reuter, 2010). Third, that the epidemic
approach hinges on biological processes and sociocultural circumstances that im-
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pact on epidemic factors, and which, in general, have a behavioral arc of boom, fall,
stabilization. This approach provides evidence related to demand behavior and con-
sumption markets (see Caulkins, Gragnani, Feichtinger and Tragler, n.d.).

These three aspects offer consistent support for a change of strategy, which would
focus on the protagonists of the epidemic phenomenon rather than on a uniform
treatment of psychoactive drug users and their relationships with producers and traf-
fickers. This would be the cornerstone of a regulatory policy. Despite the money
and resources allocated to law enforcement strategies, the evidence shows that once
drug markets are established and consolidated, principally in relation to habitual
users, policy impact is minimal. Indeed, the huge budgets allocated over decades to
eliminate these markets have achieved little, except to show that prevention is more

effective. (Caulkins and Reuter, 2010).

As a consequence, and given the problems inherent in developing harm reduction
programs and clear regulatory support structures related to cocaine consumption, the
challenge must be framed in terms of a recognition of the wide range of scenarios in
which cocaine demand plays a part, and not in terms of a homogeneous model. The
aforementioned WHO study drew attention to this situation in the mid 1990s:

It is not possible to describe an “average cocaine user.” An enormous variety was found
in the type of people who use cocaine, the amount of drug used, the frequency of use,
the duration and intensity of use, the reasons for using and any associated problems they
experience (WHO/UNICRI, “The cocaine Project”, 1995, cited by Transform Drugs Policy
Foundation, 2012: 143).

LOWER-PURITY PSYCHOACTIVE SUBSTANCES DERIVED FROM COCA

These low-purity varieties include bazuco and crack, considered high risk owing to
the toxic chemicals used both in their production and in the preparations used for
retail distribution.

Researchers in the field define bazuco (also known as paco in South America) as a
white or brownish substance, semi solid or solid, which is obtained during the inter-
mediate stages of the cocaine salt refining process and which may contain impurities
such as methanol, ether, acetone, permanganate potassium, other coca alkaloids,
benzoic acid, kerosene, alkaline substances, sulfuric or hydrochloric acid, among a
wide variety of other substances added to boost volume.

Bazuco is a byproduct of the cocaine salt production process and is obtained
during the second stage of the refinement of coca paste to cocaine base, through a
simple process. In its commercial forms, it can be encountered as a dyed white or
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raw brown paste. Because of its impurities and adulterants it is cheaper than cocaine
hydrochloride and therefore its use is most widespread among poorer consumers
(T¢llez and Cote, 2005: 12).

In general (and in contrast to heroin, the harm reduction management of which
is predicated on the drug’s administration as part of a medical program in high-risk
situations), no research has been done in support of delivery programs under medical
supervision for cocaine and its more dangerous derivatives, such as crack and cocaine
paste.

For its part, crack is the common name given to a cocaine derivative obtained
by boiling cocaine hydrochloride in a solution of baking soda until the water evapo-
rates. The term “crack” is an onomatopoeia, suggestive of the noise made by this
drug’s “rocks” when they are heated, a process which causes the cocaine to evaporate
from the base substance, in which it is mixed with baking soda. Users have various
slang terms for crack rocks, including “stones” and “pebbles.” The drug is sometimes
erroneously confused with bazuco or paco. Crack has a high degree of impurity but it
is its insolubility in water — it is not a cocaine salt — that makes its consumption via
nasal or intravenous methods impossible; it must therefore be absorbed via the lungs.
Once inhaled, it enters the bloodstream rapidly, inducing in the user feelings of eu-
phoria, panic and insomnia — and the need to repeat the experience. Owing to the
speed of its effects and to its low price, crack became very popular in the 1980s, since
when it has been smoked using a variety of methods: in a glass pipe; with cigarette
ash on a can punched with holes; in a crystal dropper; rolled up in a dirty joint or
“primo” (in which it is mixed with marijuana), and so on. Another piece of apparatus
used to consume crack is a metallic tube, either a radio antenna or something similar,
into which a kind of wire is inserted, transforming it into an improvised pipe. This
method of “smoking from a tube” is principally used by impoverished addicts."

Harm reduction programs for crack have hitherto been limited to the provision
of safe kits for its use, as regulated, for example, under Canadian legislation (see
Canada HIV/AIDS Legal Network, 2008).

The lack of baseline studies that could identify alternatives to the high-risk con-
sumption of crack or bazuco — along the lines of methadone programs for heroin
users, which aim to reduce harms caused by the use of syringes— currently hinders
the development of robust regulatory models. We can, however, define the key chal-
lenge — which is to confront the situation in which drug users are left in the hands of

11 Information obtained from www.usdoj.gov/ndic/pubs3/3978/3978p_spanish.pdf
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criminal organizations, under the prohibition model. The aim must be to reduce the

profits that these organizations can make and to limit the harms caused by substance

abuse, harms which are exacerbated by the practice of adulteration (reduction in

quality), the purpose of which is to reduce costs and boost revenues.

Lack of information is, therefore, the principal obstacle that must be surmounted

in relation to the three types of naturally occurring psychoactive substances — name-

ly, cannabis, coca leaf and heroin. There are, however, some alternative proposals that

seek to fill in the gaps left by the paucity of research into cocaine and less pure coca

derivatives:

1.

12

The anthropologist Anthony Henman argues that a truly beneficial industrial-
ization of coca leaf would aim to convert the consumer of cocaine into a con-
sumer of coca, offering products that both provide the desired effect and respect
the complex composition of the entire leaf. Hitherto, one of the great failures
of coca leaf industrialization projects has been precisely to repeat the historic
error of treating cocaine in isolation, imagining that industrial methods, using
chemical solvents, could produce a coca extract that encapsulated all the qualities
of the leaf. The great virtue of coca is that it is a natural product; that is what
distinguishes it from the refined alkaloid. “Industrialization,” then, need not be
synonymous with chemical transformation but with a treatment of the leaf to
make it more storable; more acceptable to people who don’t know how, or who
don’t wish, to pijchar or chew'?; and, above all, more easily absorbed, always
bearing in mind that the objective is to “re-educate” the demand for cocaine, a
demand that already exists... This would be an effective tool for public policies
that are guided by the principles of harm reduction, and a way to offer the user
a healthy and efficient way to ingest the properties of coca.

The second proposal is for the development of less costly substitute products
from coca leaf, which would allow the addict population access to bazuco and
crack in far less damaging and risky conditions. One striking characteristic of
the cocaine markets outside the Andean region is that only the most potent and
dangerous versions of the drug are available. If less powerful preparations existed

Bolivian word deriving from the Aymara which means “to chew.” The Peruvian equivalent is chac-
char, which derives from the Quechua word chakchay. In these cultures, coca leaves are mixed with
llipta, which is the ash obtained from quinoa, tobacco, corn or any other plant rich in alkaline
substances, to which salt may be added. The act of chacchar or pijchar is ritualistic or social in
the Andean communities of Peru and Bolivia, in magical-religious or social contexts. Colombian
indigenous communities use the word mambear to denote the act of chewing coca leaf.
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in these markets, users would probably shy away from the more risky ones, in
the same way that alcohol drinkers returned to beer and wine in the aftermath of
Prohibition in the United States. (Rolles, 2012: 149).

This proposal falls under the framework of harm reduction and also forms part
of baseline research initiatives concerning potential substitutes for cocaine ob-
tained from coca leaf and its less addictive derivatives. As such, it would be
incorporated into new therapeutic procedures managed by pharmacies, and its
delivery for recreational consumption would have as its guiding light the cultural
uses of coca leaf, as proposed by Henman. It would not, strictly speaking, be
marketed as a new product with commercial aims, a situation which can in itself
be problematic.

BASIC REGULATORY MODEL
Cocaine

In principle, it would have two elements: powdered cocaine hydrochloride would be
available to licensed users within a retail sales model managed by specialized phar-
macists or, in very specific circumstances, doctors (who would write prescriptions);
and supply would be completely controlled by the state, or by some state-authorized
body.

PROPOSALS FOR THE MANAGEMENT OF CANNABIS

For a comprehensive view of cannabis regulation we need to acknowledge the three
uses of the drug to which production is oriented: personal or collective recreational
use; industrial production of hemp fiber; and, finally, therapeutic use. For each use
there is a different type of production, associated with supply control models and the
modes of access enjoyed by the user or users (see Table 3).

Self-cultivation or “home growing” is a recurring practice in which growers are
legally permitted to cultivate a predetermined number of plants (the number depends
on whether the cultivation occurs indoors or outdoor). Clubs are groups formed to
practice self-cultivation, using cooperative methods approved by local authorities. As
regards personal use, it is possible too that commercial production could be geared
toward consumption in public spaces, along the lines of the Dutch model, and that
this system would eventually come under the aegis of agricultural authorities.

Martin Barriuso has proposed that, irrespective of whether the production mod-
el is self-cultivation or commercial, there should be a special registry in which the
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Table 3. Access to cannabis: Purposes, production and regulation

PURPOSE

TYPE OF PRODUCTION

REGULATION OF TRADE
AND/OR SUPPLY

DISTRIBUTION

Personal or collective use, for recre-
ational ends.

Self-cultivation.
Regulation via permission
to grow a certain number
of plants for personal or
collective use (club/coop-
erative).

1. Private spaces and per-
sonal registration.

1. Personal use only.

Policy framework: canna-
bis culture.

2. Spaces registered with
authorities as production
sites for non-profit collec-
tives.

2. Cooperatives and clubs
must be registered with
the authorities, including
spaces for collective use.

Agroindustrial*. Public spaces, e.g. coffee | Sale with alcohol-like re-
shops. Dutch model. strictions: adults only, lim-
ited hours, etc.
Agroindustrial. Agrarian authority must is- | Regulation, with possible
Industrial use sue permission for its pro- | denomination of origin
duction/registration. and fibre quality.
Special management of | Registration with health | Pharmacies, with medical
Therapeutic use | cultivation for medical | authority. Ecological certi- | prescription.
ends. fication.

* The policy of permissiveness governing the sale of personal doses of cannabis in Amsterdam is inconsistent in
regard to regulation of the supply of the substance to retailers. This has been called the “black hole” or “back door”

of the coffee shop experience.

Source: compiled by the author on the basis of experiences in the autonomous Basque and Catalan communities in
Spain, the Amsterdam experience, and the recommendations published in 2002 by the Canadian Senate’s Special

Committee on Illegal Drugs. See bibliography for references.

purpose is specified, whether it be personal use, industrial or therapeutic. Each type
of use would fall under a particular regime. Hemp fiber, for example, would belong
to one related to textile production. Cultivation for therapeutic use would fall under
a regime covering medicinal plants, while personal use would be governed under the
framework of non-medicinal drug consumption. All three would have their respec-
tive oversight bodies (Barriuso, 2005: 158).

The regulation of self-cultivation carries important implications, such as the for-
mal status of clubs, private consumption, and when to establish commercial crops
for public sale.

A European Commission ruling on a question from an Italian legislator regard-
ing the decision by Spanish judicial authorities to punish a group of self-cultivators
for having planted cannabis in Spain enables us to glimpse two contrasting areas
in regard to cannabis production. The first relates to self-cultivation, which falls
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under the jurisdiction of national legislatures and is governed by laws pertaining
to production for private consumption; the second relates to commercial crops,
which have a potential transnational significance, bringing them under interna-
tional controls. This situation can be compared to the Dutch experience, in which
the issue of supplying coffee shops has not been resolved with sufficient clarity.
Leaving aside any impacts — positive or negative — on drug addiction, several dif-
ficulties have been observed in connection with the Dutch model. One of these is
so-called “cannabis tourism,” which has generated controversy in the areas bordering
districts where coffee shops are permitted to operate. Such difficulties could be over-
come by increasing tolerance toward personal use, enabling greater control over the
chain of problems that may result from cultivation directed toward consumption in
public spaces. It should be emphasized that from the retail distribution point of view,
Dutch municipalities have experienced no public health issues stemming from the
permissiveness model, since the intoxication provoked by cannabis is far less toxic,
incapacitating and addictive than that provoked by alcohol, stimulants, tranquilizers
or pain killers, a conclusion reached by two official studies: the Hulsman Report of
1971 and the Baan Report of 1972, both of which found that the effects of cannabis
upon the user depended on the environment in which the drug is offered, sold and
consumed (Mufioz and Soto, 2001: 55).

The control of commercially cultivated cannabis used in textile production or
for therapeutic purposes, whether using cannabis itself or THC, has a precedent in
the control currently exercised by the European wine industry. This could act as a
reference point, since it concerns the control of legally established areas in the com-
mon European space. Under common regional agreements, vineyards in the EU are
subject to stringent record-keeping requirements and to periodic inspections."?

13 Note, by way of example, the kind of sanctions imposed when vineyards fail to apply correct
control measures: “Spain, sanctioned for allowing illegal vineyards”: “This Tuesday the Court of
Justice of the European Union (CJEC) ratified a sanction of 55 million euros imposed on Spain
by the Commission in 2008, for permitting illegal vineyards, which were detected during in-
spections by EU officials in La Rioja, Castilla Leén, Castilla-La Mancha and Extremadura. The
ruling rejects the appeal lodged by Spain against this sanction, and confirms that “the absence of
systematic controls on the part of the Spanish authorities” meant that “illegal plots, whose owners
had applied neither for regularization nor inscription in the vineyard register” could circumvent
“any control.” “The obligation to establish an effective system of control and surveillance required
that the member state in question established control models that would facilitate the detection
of such irregularities through systematic checks on the ground using not only reference charts
but also on-site inspections,” the Court stated. Finally, the ruling also dismissed the plea lodged
by Spain, which was based on the violation of procedural guarantees and the violation of the
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Framework agreements between countries for the therapeutic or industrial uses
of cannabis will contribute to more rigorous control procedures, in the contexts of
both production and commercialization. Such control procedures would also help
prevent illegal diversion and could be yet further strengthened through the comple-
mentary policies of protection of self-cultivation and prohibition of sale in public
places.

As for therapeutic uses of cannabis, administrative action at any link in the chain
— production planning, importation, exportation, distribution under an advanced
license scheme — is underpinned by the existence of scientific research projects work-
ing toward the development of clinical trials, thereby providing a legal framework for
the execution of the aforementioned activities. In the case of THC' for therapeutic
purposes, some jurisdictions (such as the Spanish) offer a greater degree of latitude
for this type of research, exceeding that offered to cannabis itself or to its resin.

As we have repeatedly reiterated, the Dutch experience is interesting in the way
it applies to occasional users, though its great problem is not to have resolved the
difficulties relating to the supply to retailers.

CONCEPTS AND FOUNDATIONS FOR A PROPOSAL
TO REGULATE INTERNATIONAL AVAILABILITY

In light of the aforementioned elements integral to a regulatory strategy, it is clear
that few countries have the expertise or conditions needed to develop production

principle of proportionality. Spain had already been fined 33.3 million euros in 2006 for allowing
illegal vineyard plantations, but this decision was not appealed.” See http://www.europapress.es/
castilla-lamancha/noticia-justicia-europea-sanciona-espana-permitir-vinedos-ilegales-varias-regio-
nes-ellas-lm-20120131115007.heml

14 Tetrahydrocannabinol (THC), also known as delta-9-tetrahydrocannabinol (A9-THC), is the prin-
cipal psychoactive constituent found in cannabis plants. It was isolated for the first time in 1964
by Yechiel Gaoni and Raphael Mechoulam of the Weizmann Institute of Science in Rejovot, Israel.
In its purest form, THC is a glassy solid at low temperatures that becomes viscous and sticky when
heated. It is barely soluble in water but dissolves easily in most organic solvents, particularly lipids
and alcohols. Its pharmacological effects result from its interaction with the cannibinol specific
receptors in the brain and throughout the body. Given that the body does not naturally produce
cannibinoids, scientific research began to focus on identifying the natural substance that binds
with these receptors, which led to the discovery of ananadamide and other substances implicated
in this process. Probably it is its affinity for lipophilic substances that makes THC adhere to the
(principally neuronal) cell membranes. For more information, see http://es.wikipedia.org/wiki/
Tetrahidrocannabinol.
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processes for the most popular psychoactive substances. (This is most true in terms of
cocaine and heroin, which is why we can observe more changes occurring in respect
to cannabis.) Thus the current situation in which many countries act as transit points
must disappear, or at least diminish significantly, eradicating the use of territory and
routes that prohibition helps generate as a perverse result of its strategies This must
be achieved without ignoring the conditions that favor the criminalization of territo-
rial control in many countries, for reasons both political and social.

According to this control model, which calls for state intervention via strong
institutional mechanisms that facilitate the efficient development of the proposed
regulatory models, countries which today act as transit points could focus on tack-
ling the problems associated with internal demand, through supply agreements with
producer countries.

With these kinds of international agreements, illegal trafficking in coca/cocaine
would disappear, assuming that each state has in place an institutional structure to
facilitate the regulation to which cocaine would be submitted.

The decline in prices under a regulatory scenario is surprising: according to ex-
perts, a gram of cocaine with a purity of 63% would drop from US$66, its current
price under prohibition, to US$2.78; and a gram of heroin with a purity of 55%
would drop from US$140 to US$3 (Caulkins and Lee, 2012: 112), an outcome
that would collapse the business and force the imposition of a tax levy to guarantee
supply.”

In order to calculate the volumes required for a distribution mechanism overseen
by public health agencies, user registration is, at first glance, indispensable. But for
that be achieved, it is equally important to have resolved the question of alternatives
to the problematic uses of cocaine and its less pure derivatives; responding, for ex-
ample, to the two initiatives outlined in this proposal — using preparations based on
coca leaf or producing less potent and cheaper varieties of cocaine — so as to guaran-
tee broad access based on regulatory models that incorporate medical prescriptions
and pharmacy retail.

The disappearance of the role played by transit countries would mean the huge
resources currently allocated to the control of illegal trafficking by air, sea, land and
river would lose their raison d’étre and could instead be devoted to the institutional
strengthening needed to guarantee efficient regulation.

15 See Caulkins and Lee for literature references and details on taxes.
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A regulatory policy would also be reflected in a reduction of costs currently
incurred as a result of violence associated with illegal drug markets. Both costs and
overcrowding in the penitentiary system would be reduced, and further savings
would be seen in the justice system and because of the reduction in drug-related
corruption on the part of civil and law enforcement officials in both producer and
transit countries.

This is a transnational problem that requires inter-state solutions. This is illus-
trated by those initiatives that aim to only partially control the chain of illegal drugs,
or to apply local solutions to a transnational problem, and which either have great
difficulties or are shown to be unworkable.

To illustrate the case further, let us take as an example the March 2012 initiative
of Guatemalan president Otto Pérez Molina (2012-), two of whose four proposals
are “to decriminalize drug trafficking and, secondly, to ensure that consumer coun-
tries pay at least half the value of narcotics seized in Central American nations.'

The decriminalization of drug trafficking would leave intact the organizational
structure of the illegal circuit and have no impact upon the system itself, which
would continue to supply those markets where there is greatest demand. Accord-
ing to its proposed policy, the Guatemalan state would in practice be favoring drug
trafficking through the continuation of anti-drug prohibitionist policies — to the
extent that the endpoints of the chain (cultivation and consumption) would be left
untouched. As we know, the role of Guatemala in the drugs circuit is largely limited
to that of a transit country, albeit one which could contribute conceptually and pur-
posefully to a change of focus in the current strategy, owing to the economic, social
and political consequences that have occurred there.

The second proposal is a contradiction of the first, since while the first proposal
acts to decriminalize trafficking, the second presupposes — and may even encourage —
the continuation of prohibition by raising the possibility that third parties would pay
for seized drugs. This could have all kinds of unintended consequences, and is based
on the false assumption that drug seizures influence the size and structure of the mar-
ket. Quite apart from their lack of coherence and rigor, both proposals are limited by
being partial initiatives that can only impact trafficking and are not designed to have
any effect on the chain’s transnational operations. In contrast, this paper proposes, first
and foremost, a global policy framework incorporating inter-state agreements between
countries implicated in the various operations of the illegal drug circuit.

16 See, “Presidente Guatemala plantea cuatro rutas para combatir narcotréfico,” in La Prensa Gréfica,

El Salvador, 24 March 2012.
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Secondly, and related to the previous point, this paper acknowledges that the
various stages of the illegal circuit have clear differences that demand specific types
of implementation of the regulatory model. Initiatives related to distribution models
intersect in turn with the types of psychoactive substances and with the results of
research into programs for harm and risk reduction.

The most that can be expected of partial initiatives is that they emulate models
such as the Dutch or Swiss, which are assisted by the possibilities offered by conven-
tions on the flexible management of issues arising from problem drug use.

Bigger problems, such as those faced by Latin American countries in relation to
cultivation, production and distribution, should compel initiatives that address the
entirety of the chain, while avoiding the serious inconsistencies found in proposals
such as Pérez Molina’s.

One of the characteristics of the proposals and new approaches now being de-
veloped in Latin America is precisely that they are trying to address all links in the
illegal substances chain, from production to consumption, under a comprehensive
drug policy framework. This engenders transparency and debate, and proposals for
each level, including production and transit from origin countries to consumers (in-
cluding those in transit points).

A different approach is driving the initiatives of the United States government,
which has begun to more clearly distinguish policies related to use — under the lead-
ership of the Office on National Drug Control Policy (ONDCP) — from policies re-
lated to the problems caused by trafficking and organized crime. As regards drug
consumption, the ONDCP has aligned itself with policies that aim to steer a middle
path between the criminalization of addicts on the one hand and legalization on
the other. The director of this agency, Gil Kerlikowske, has endorsed the words of
Colombian President Juan Manuel Santos (2010-), who declared that “we have the
obligation to see if we're doing the best that we can do, or are there other alternatives
that can be much more efficient?... One side can be all the consumers go to jail. On
the other extreme is legalization. On the middle ground, we may have more practical
policies...” According to Kerlikowske:

(...) we could not agree more strongly with this “Third Way,” middle ground approach to
drug policy in the Americas. When implementing drug policies we must rely on science,
not dogma. We must rely on research, not ideology. That is why the President’s drug
policy we released three weeks ago outlines specific alternatives and actions to take that
are compassionate, effective - and most importantly - grounded in science (The White
House, Office of the National Drug Control Policy, 2012: 2).



Ricardo Vargas Meza | 155

From the above we can detect a shift in the policy discourse, principally in regard
to problems associated with consumption. According to Keith Humphreys, an ad-
viser to President Barack Obama (2009-2012; 2013-), this shift is towards a model
that emphasizes therapy, and away from one that emphasizes the criminalization of
users (Humphreys, 2011: 99).

There have in fact already been some changes, including one in regard to a fed-
eral law of 1980 that dictated mandatory (i.e. not subject to a judge’s discretion)
prison sentences for anyone caught in possession of five grams of crack; such cases
caused the prison population to grow exponentially. President Obama changed this
situation by eliminating this mandatory sentence for possession of small quantities

of this powerful cocaine derivative.

Nonetheless, US policy continues to be defined by its strong stigmatization of
drug users and of addicts in particular. This supports a conceptual framework under
which certain types of behavior are adjudged to be “normal” and “functional” while
others are automatically categorized as “irregular” and “dysfunctional.” Users of il-
legal drugs — which are controlled by law enforcement and therefore associated with
criminality — tend to be lumped together under the second pair of characteristics,
ignoring the fact that the prohibition model itself is responsible for creating insecure

environments.

Furthermore, the Office of National Drug Control Policy is now handling the
phenomenon of organized crime less in the context of the overall anti-drugs strategy
and more as a problem of illegal structures that threaten national security and have
“diversified their portfolio” to include other types of criminal activity, including hu-
man trafficking, kidnapping, extortion, intellectual property theft, and so on (The
White House, Office of the National Drug Control Policy, 2012: 2 and 3).

Thus in addition to its comprehensive approach, a regulatory policy must break
the competitiveness of the illegal drug markets, neutralizing and disincentivizing
organized crime structures, including those organizations that make money from the
illegal drug economy.

The ONDCP proposals outline the following aims:

1. To strengthen criminal justice institutions — not only police, but prosecutors,
judges, prisons and probation services.

2. To strengthen the tools for information collection, analysis, protection of in-
formants and the use of wiretaps, all of which are fundamental to the success of
criminal investigations and prosecutions.
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3. To pursue extraditions, which are helpful for information gathering and for
breaking up illegal crime organizations.

4. To seize substances and chemical precursors — part of the process, along with
eradication and alternative development programs, by which drug availability
can be reduced.

5. To supply technical training to people from both producer and transit countries.

All this within the framework of agreements and multilateral provisions that are
already in force.

In sum: public health-oriented addiction management, and the strengthening of
traditional and typical law enforcement mechanisms.

As such, this lays out a new framework for the debate over anti-drug strategies;
one that turns, according to these formulations, on the contrast between ONDCP-
type adjustments and the regulation of the cultivation, production, supply and de-
mand of drugs.

In relation to the perception and handling of problems associated with pro-
duction and trafficking, European Union strategies are comparable to those of the
United States, in that they continue to emphasize reduction of demand and reduction
of supply. In the context of the former, together with prevention and treatment poli-
cies, it has become possible to develop heterodox harm reduction programs, which
represent very important contributions to a management strategy grounded on the
recognition of the rights of addicts.

Nonetheless, under the concept of supply reduction there is a “black box” whose
contents are imprecisely inventoried and which has in practice generated an ap-
proach similar to Washington’s, linked in a general way with the “war on organized
crime.” And it is right here that we find one of the core features of the new debate
being pushed by several Latin American countries.

Throughout this paper, it has been shown that many southern countries are also
facing growing costs associated with the implementation of so-called supply reduc-
tion. And we say “southern” because we are not only talking about producer coun-
tries, but also about others in Latin America and Africa where trafficking is growing
exponentially, and where the use of illegal psychoactive substances is exacerbating
complex phenomena that cannot be reduced to a problem of “organized crime.”

Law enforcement actions related to production and transit do not form part of
the analysis of the implementation of the current prevailing strategy. In regard to
some cases this analysis continues to be anachronistic, by focusing on impacts on
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price, purity, availability and the perception of market insecurity. This paper has em-
phasized the chain costs in transit countries (where the phenomenon of the “balloon
effect” is being felt) and the expansion of large criminal enterprises across vast tracts
of Latin America and Africa.

Current research seeks to analyze the impacts of the use of force in combating
entrenched illegal drug markets. For example, the network of researchers from the
International Centre for Science in Drug Policy have systematized a representative
sample of English-language studies based on comparative analyzes of law enforce-
ment as a strategy in contrasting scenarios. These studies, which were submitted to
rigorous review, show that interventions that aim to disrupt markets through the
application of force are ineffective in terms of reducing violence attributed to drug
trafficking organizations. Indeed, it has been found that such interventions stimulate
levels of homicidal violence, and that the methods used to dismantle these organiza-
tions have the unintended consequence of increasing the overall level of violence (see
International Centre for Science in Drug Policy, 2010).

This type of analysis should appear high on the agenda of countries affected col-
laterally by the use of force — not merely countries with entrenched drug markets
but also those whose territories are being used for new drug traflicking routes. These
types of effects have not hitherto been part of the criteria used to evaluate strategies.
Nevertheless, they must now be placed at the core of dialogues between Latin Ameri-
can countries and their northern counterparts, in order to address the problems of
entrenched drug markets and the presence of epidemic factors in the emergence,
growth or stabilization of demand.

The implementation of supply reduction strategies in transit countries must be
accompanied by initiatives that aim to generate a critical mass concerning the real
dangers of cocaine and its more potent derivatives, such as crack, bazuco, paco, etc."”
Such initiatives must offer targeted solutions to the problems caused by addiction to
these drugs. This critical mass is a strategic support that will be important in terms of
several potential scenarios, among them the legalization of cannabis and the opening
of a debate on ways to confront the problem of cocaine — a problem that is central to
the future of Latin American drug policies.

17 'The lack of scientific evidence related to the care of bazuco addicts has given rise to “trial and error”
initiatives, such as the one proposed in Bogota in early March 2013 which suggested supplying
marijuana to socially disadvantaged bazuco addicts. For a journalistic analysis, see “Marihuana,
;la receta contra el bazuco?” El Espectador, 3 March 2013. http://www.elespectador.com/noticias/
bogota/articulo-407916-marihuana-receta-contra-el-bazuco.
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This scenario is by no means straightforward. While initiatives to legalize mari-
juana —a drug that for some analysts represents no more than 2%-4% of the revenue
of the Mexican criminal gangs that smuggle it — have been welcomed, there is seri-
ous resistance among the population to any comparable strategies for cocaine. It is
estimated that a different policy, such as regulation, would count on the support of
less than 10% the US population. In the medium term this suggests that winning a
majority in Congress — 51 out of 100 senators and 218 out of 435 representatives —
would be next to impossible (Humphreys, 2012: 96-97).

To this must be added the stabilization — or, if you will, analyzed in the context
of a longer periodic assessment, the decline — of cocaine demand, as a result of the
cyclical epidemic process described by Jonathan Caulkins and Peter Reuter.'® This
has created the impression that the problem in its current shape and form will tend
to diminish in the medium to long term.

Another issue is the responsibility and multilateral institutional capacity of Latin
American countries to rise to this challenge. While drug policies were given space on
the agenda at the 2012 Summit of the Americas, which took place in Cartagena on
14 and 15 April, such policies are all too rarely incorporated into the development
of national policies; countries such as Brazil, Venezuela, the ALBA nations and the
majority of Central American countries are reluctant to give the issue a high priority.
Currently, the initiative is driven by developments in Colombia, Guatemala, Mexico
and Uruguay. The other countries are spectators in the process, persevering with
worn out formulas (Peru) or addressing the problem in terms of very specific inter-
est biases (Bolivia). This situation is reflected in the lack of progress in discussions
on the issue in forums such as UNASUR. Nonetheless, there is an agenda that must
be addressed — one that contains questions which, if answered, would have strategic
value for the region:

+ What are the implications for Latin America of the increasingly transnational

illegal drugs economy, whose reach stretches far beyond the so-called producer

countries?!®

18  See bibliography for papers by these authors, which explain in detail the theory of epidemic behav-
ior in the demand for psychoactive substances in the United States.

19 “Transnationalization” also refers, among other things, to: the installation of processing laborato-
ries in so-called “transit countries”; the manufacture of precursors for cocaine production as part
of the growing practice of import substitution; provision of security services on routes feeding the
transatlantic trade, in addition to the never sufficiently disclosed money laundering processes.
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+ Is it right to continue the strategy of militarizing borders and treating the drugs
trade as a security issue, as proposed by the United States and supported by im-
portant regional actors such as Brazil?

+  Who would lead, and in the context of which institutional mechanisms, a dia-
logue with North America and Europe on the problem of the economic, political
and social costs incurred through the implementation of the supply reduction
strategy? This is exactly the context in which regulation initiatives should be
discussed, discounting useless models such as so-called “shared responsibility,”
which are asymmetric in terms of the homicidal violence associated with law
enforcement actions.

¢+ What kind of agreements should be reached to facilitate the management of
assets seized from drug trafficking organizations in the region, if we take into
account the large sums of money laundered in Latin America and the grow-
ing influence of leading drug traffickers in neighboring countries? For example,
Colombian drug barons have invested considerable sums in Brazil, Venezuela,
Panama, Chile and Argentina, among other countries. A related question is:
What are the opportunities for civil society’s participation in the deliberative
process concerning what should be done with these resources?

Last but not least, there is this crucial aspect of the regional approach: Are the
countries in the region willing to take on the growing links between drug trafhicking
(and organized crime in general) and national political structures, which has been
achieved through the exercising of territorial control, with profound consequences
for these states’ institutional mechanisms? Or will they continue to keep this situa-
tion hidden from view, thanks to the multiple perks enjoyed by political classes on
account of their criminalization?. The resolution of questions of this kind would
bring some serious content to the frustrating multilateral gaps that have emerged and
which continue to engender bureaucratic processes that do nothing to achieve the
results Latin American civil society is hoping for.
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Appendix 1
An index ranking drugs according to risk!

DRUGS: THE REAL BUSINESS

This is the first classification based on scientific evidence concerning the harm to
individuals and to society. It was conceived by government advisers but then ignored
by ministers on account of its controversial findings (The Independent, Tuesday, 1

August 2000).

1. HEROIN (CLASS A)

¢ Origin: mostly from poppy fields in Afghanistan.

+ Medical effect: analgesic derived from opium poppies. Can be injected to pro-
duce a “rush,” or smoked. Users feel lethargic, but can experience severe cravings.

¢ No. of users in United Kingdom: 40,000
¢ Deaths in United Kingdom in 2004: 744
¢ Street value: £30-£100 per gram

+ Mean harm score: 2.75/3

2. COCAINE (CLASS A)

¢ Origin: made from coca plants grown in Colombia and Bolivia.

+ Medical effect: Stimulant produced from the coca leaf. Induces heightened state
of alertness and confidence but increases heart rate, pulse and blood pressure,
and users crave repeat doses of the drug.

+ No. of users in United Kingdom: 800,000

1 This index was designed by UK government advisors using relevant data for this country, but it has
not been factored into policy decisions on account of its controversial findings. Nonetheless, the
classification may be useful to illustrate the discussion presented in the section: Policy options:
towards the regulation of drugs.
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Deaths in United Kingdom in 2004: 147
Street value: £30-£55 per gram
Mean harm score: 2.25/3

3. BARBITURATES (CLASS B).

Origin: synthetic drugs produced in the laboratory; once common in clubs and
discos.

Medical effect: powerful sedatives. Widely prescribed as sleeping pills, but dan-
gerous in cases of overdose. Now largely supplanted by safer drugs.

No. of users in United Kingdom: very few
Deaths in United Kingdom in 2004: 14
Street value: £1-£2 per pill

Mean harm score: 2.1/3

4. STREET METHADONE (CLASS A)

Origin: synthetic drug, similar to heroin but less addictive.

Medical effect: comparable to that of morphine and heroin. Used to wean ad-
dicts off those drugs, thanks to its less powerful effects. Street product can be
contaminated.

No. of users in United Kingdom: 20,000
Deaths in United Kingdom in 2004: 200
Street value: £2 per dose

Mean harm score: 1.9/3

5. ALCOHOL (LEGAL)

Origin: produced throughout the world, in many different forms.

Medical effect: depresses the central nervous system. Used to reduce inhibitions
and improve sociability. High doses can cause intoxication, coma and respiratory
failure.

No. of users in United Kingdom: the majority of adults
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Deaths in United Kingdom in 2004: 22,000
Street value: £2.25 per half liter of lager beer.
Mean harm score: 1.85/3

6. KETAMINE (CLASS C)

Origin: anesthetic drug popular on the club and “rave” scene.

Medical effect: intravenous anesthetic used for animals and humans; causes hal-
lucinations when taken in pill form.

No. of users in United Kingdom: unknown
Deaths in United Kingdom in 2004: unknown
Street value: £15-£50 per gram

Mean harm score: 1.8/3

7. BENZODIAZEPINE (CLASS Q)

Origin: tranquilizer used to combat anxiety and insomnia.

Medical effect: most prescribed tranquilizer. An efficient sedative which reduces
anxiety but is very addictive.

No. of users in United Kingdom: 160,000
Deaths in United Kingdom in 2004: 206
Street value: prescribed drug

Mean harm score: 1.75/3

8. AMPHETAMINE (CLASS B)

Origin: synthetic stimulant that can be snorted, mixed with drinks or injected.

Medical effect: artificial drug that increases pulse rate and heightens alertness.
Users may feel paranoid. A new form, methamphetamine, is addictive.

No. of users in United Kingdom: 650,000
Deaths in United Kingdom in 2004: 33
Street value: £2-£10 per gram

Mean harm score: 1.7/3
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9. TOBACCO (LEGAL)

Origin: the majority of leaves come from the Americas.

Medical effect: contains nicotine, a highly addictive stimulant. Causes lung can-
cer and raises the risk of heart disease.

No. of users in United Kingdom: 12,500,000
Deaths in United Kingdom in 2004: 114,000
Street value: £4.50 per pack

Mean harm score: 1.65/3

10. BUPRENORPHINE (CLASS C)

Origin: can be made in a laboratory

Medical effect: a more expensive alternative to methadone used to wean addicts
off heroin. Preferred by some addicts because it leaves them with a clearer head.

No. of users in United Kingdom: unknown
Deaths in United Kingdom in 2004: unknown
Street value: unknown

Mean harm score: 1.55/3

11. CANNABIS (CLASS Q)

Origin: an easy plant to cultivate in temperate climates.

Medical effect: the leaves or resin can be smoked or ingested. It’s relaxing, but the
more potent strains can cause hallucinations and panic attacks.

No. of users in United Kingdom: 3,000,000
Deaths in United Kingdom in 2004: 16
Street value: £40-£100 per ounce

Mean harm score: 1.4/3
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12. SOLVENTS (LEGAL)

Origin: organic mixture found in glues, paints and lighter fluids.

Medical effect: includes glues, gas lighters, some aerosols and paint thinners.
Causes euphoria and loss of inhibitions, but may also provoke memory loss and

death.

No. of users in United Kingdom: unknown
Deaths in United Kingdom in 2004: unknown
Street value: unknown

Mean harm score: 1.3/3

13. 4-MTA (CLASS A)

Origin: derived from amphetamine, with similar effects to those provoked by
ecstasy.

Medical effect: similar to that of ecstasy. The pills are also known as “flatliners.”
It’s a popular dance drug that causes feelings of euphoria.

No. of users in United Kingdom: unknown
Deaths in United Kingdom in 2004: unknown
Street value: unknown

Mean harm score: 1.30/3

14. LSD (CLASS A)

Origin: synthetic hallucinogenic drug, popular in the 1960s

Medical effect: artificial drug with powerful perception-altering effects, includ-
ing hallucinations and loss of the sense of time. A “bad trip” can provoke anxiety.

No. of users in United Kingdom: 70,000
Deaths in United Kingdom in 2004: unknown
Street value: £1-£5 per pill

Mean harm score: 1.2/3.
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15. METHYLPHENIDATE (CLASS B)

Origin: medically similar to amphetamines.

Medical effect: chemical name of Ritalin, a stimulant used to treat children with
attention deficit disorder and hyperactivity, helping them to concentrate.

No. of users in United Kingdom: unknown
Deaths in United Kingdom in 2004: unknown
Street value: unknown

Mean harm score: 1.2/3.

16. ANABOLIC STEROIDS (CLASS Q)

Origin: hormones used by bodybuilders and athletes.

Medical effect: synthetic drug with an effect similar to testosterone. Used by
bodybuilders to boost muscle mass.

No. of users in United Kingdom: 38,000
Deaths in United Kingdom in 2004: unknown
Street value: £7.99 per pill

Mean harm score: 1.15/3.

17. GHB (CLASS C)

Origin: synthetic drug, sold as liquid ecstasy.

Medical effect: gamma-Hydroxybutyric acid, the “date rape” drug, is a tranquil-
izer and relaxant. It reduces inhibitions but can cause muscle stiffness and more
serious side effects.

No. of users in United Kingdom: very few
Deaths in United Kingdom in 2004: 3
Street value: £15 per bottle

Mean harm score: 1.1/3.
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18. ECSTASY (CLASS A)

Origin: synthetic drug sold as pills; a popular dance drug,.

Medical effect: MDMA or similar chemical substances. Increases adrenaline and
causes feelings of well-being but also anxiety and increased body temperature.

No. of users in United Kingdom: 800,000
Deaths in United Kingdom in 2004: 33
Street value: £1-£5 per pill

Mean harm score: 1.05/3.

19. AMYL NITRATE (LEGAL)

Origin: liquid, commonly known as “popper”; inhaled.

Medical effect: provokes a strong but short-lived burst of energy and well-being
which subsides rapidly and can leave the user with a strong headache.

No. of users in United Kingdom: 550,000
Deaths in United Kingdom in 2004: unknown
Street value: £2-£6 per 10 ml

Mean harm score: 0.95/3.

20. KHAT (LEGAL)

Origin: plants with green leaves, cultivated in South Africa.

Medical effect: a natural stimulant, its leaves are chewed to provoke feelings of
well-being and happiness. Popular in the Somali community.

No. of users in United Kingdom: 40,000
Deaths in United Kingdom in 2004: very few
Street value: £4 per bunch

Mean harm score: 0.80/3.
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INTRODUCTION

This paper presents proposals to regulate the use and sale of small amounts of plant-
based drugs. It also examines the current state of consumption and retail sale of these
drugs around the world, with emphasis on Latin America, and in doing so reviews
the current costs of the drug consumption and trafficking structure that exists in
parallel to the legislative and regulatory state. In addition, it presents the potential
benefits that regulation would offer, taking into account differences between coun-
tries and settings. It then reviews the main incentives for consumers and dealers, in
order to better inform the cost-benefit analysis of possible public policies. The paper
concludes with the presentation of general and specific proposals for regulating the
consumption and retail sale of such drugs.

CURRENT STATUS OF CONVENTIONAL DRUG PARADIGMS:

THE “WAR ON DRUGS,” PROHIBITION, AND TODAY’S MARKETS

There is some international consensus that neither the drug war nor the prohibition
model have met their goals of reducing consumption and trafficking-related vio-
lence. Although many view this as a failure, for others it is simply a sign that the real
war on drugs has not yet begun. That said, there is almost complete consensus that
drug policies have not yielded the expected results.

In spite of this consensus and relative progress, we have yet to see any concrete
proposals on how to prevent these dynamics from continuing to generate poor re-
sults. For this reason, debates about the subject are dominated by superficial propos-

Special thanks to Zara Snapp for helping with this investigation, generating data, and contributing

valuable ideas.
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als that are either simplistic or mere dichotomies that are polarized over whether
or not to legalize or decriminalize. Only in recent years has the debate over drug
consumption dropped old assumptions in order to make way for a greater degree of
evidence-based pragmatism.

In general terms, in the current debate one finds more solid, evidence-based ar-
guments that ignore taboos and moral barriers; positions that cross political bound-
aries; and the participation of a variety of stakeholders including former heads of
state, Members of Parliament, academics, experts, drug users and civil society repre-
sentatives. This, however, is not enough. A problem this complex, characterized by
effects on diverse sectors of society, requires a serious analysis that allows one to step
back from dichotomies and polarization and put all the available tools on the table
in order to facilitate scenario evaluation, decision making and the design and imple-
mentation of new public policies.

Drug policies focused on repression will go down as one of history’s greatest pub-
lic policy failures. In this context, it is necessary to present concrete proposals that
provide options and minimize the uncertainties generated by this debate. The cur-
rent instability is worrisome, notes Moisés Naim, who, referring to the drug policy
debate, says that, “Governments around the world are fighting a new phenomenon
with outdated tools, inadequate laws, inefficient bureaucratic agreements and inef-
ficient strategies. Not surprisingly, the evidence shows that the governments are los-
ing” (Naim, 2003). To his list we should add the insecurity to innovate and present
bold proposals in scenarios usually dominated by fear.

The distance between international conventions, new proposals and reality is
great. For example, in many countries characterized by strong rhetoric promoting
their respect for human rights, one finds the greatest distance between that rhetoric,
law enforcement and real respect for the people’s rights. Whether it is the brutal way
in which the drug war is waged against organized crime and drug trafficking, the ar-
chaic and inhumane rehabilitation techniques used in some countries, or the savage
treatment received by users when they are arrested and imprisoned, we are faced with
a stage full of contradictions between rhetoric and practice, something that often
confuses those who do not address the issue in a multidisciplinary way.

It seems illogical that despite technological, military and scientific advances, no
efficient alternatives have been developed to improve the field of drug policy. More-
over, it seems that members of organized crime have benefited the most from global-
ization and technological advances: globalization has increased their innovation, in-
teractivity and development of illicit markets, while government strategies have not
kept up. From the advent of communication tools such as cell phones in the 1990s
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to the current use of social networking platforms that allow ever greater anonymity,
these advances have become key elements that organized crime has used wisely. In a
way, their ability to innovate and adapt to compete and survive is enviable.

The trafficking of drugs, weapons and even people, along with money launder-
ing and piracy, are deeply interconnected by their illegality and dynamic nature. All
these problems share common elements that facilitate the creation of proposals to con-
trol and regulate them, and to unify them along regulatory criteria. It almost sounds
ironic, but it is possible to learn important lessons from illegality to later use inside the
law. Moreover, the illicit markets mentioned above are very successful in financial and
growth terms. It is estimated that the drug trade is over US$300 billion per year,' while
the arms trade generates more than US$1 billion (see UNODC, 2007: 169), and in
the case of human trafficking, earnings reach US$7 billion per year, making it the
fastest growing business in the hands of organized crime.

These activities occur in places where one sees the greatest advances of the mod-
ern world. For organizations engaged in these businesses, geography and distance
have ceased to be an impediment. Their administrative structures are dynamic, frag-
mented and less hierarchical, which allows for a mobility and speed of action that
is virtually impossible to counter. In addition, their membership is characterized by
being international and diverse. Joined by common goals and incentives, people of
various nationalities make up action squads that can be anywhere in the world with
litcle difficulty. The rules of the game are flexible and often are guided by the needs
of the moment. Their ability to adapt means that momentary efficiency is given pre-
cedence over any kind of structured plans. All these features are almost diametrically
opposite to those of the organizations that are trying to combat them, usually from
a great distance. In addition, there are also regulatory factors that have benefited a
range of illicit activities. The relationship between economic openness and the drug
trafficking depends on multiple factors related to new opportunities for mobility, the
increase in the movement of goods and the increase in the amount of cargo that is
not inspected. Drug trafficking has taken advantage of the benefits offered by global-
ization in the best possible way.

Uncertainties in illegal markets are not very different from those that exist in
legal ones. In both cases, they have to do with financing, production, sale, exchange,
and regulation. While in legal trade the supply can be threatened by natural events,

1 See evaluation studies based on UN statistics, such as “Creating crime, enriching criminals”, from
Count the Costs. http://www.countthecosts.org/seven-costs/creating-crime-enriching-criminals



174 | Proposals to Regulate the Retail Sale and Consumption of Plant-Based Drugs

labor actions, rule changes, etc., illegal trade can be affected by factors as diverse as
increases in police actions or momentary disruptions of criminal networks, among
others. But despite the limited damage these strategies have inflicted on criminal or-
ganizations, at no time have they managed to reduce drug use or diminish the power
of those who sell drugs.

In both legal and illegal markets, external factors are capable of altering, directly
or indirectly, the relative availability of a substance or product. In such uncertain sce-
narios, those who participate in the market are forced to develop alliances with other
players to help minimize their uncertainty. In the case of illegal markets, alliances are
responsible for later expansion. In other words, after weaving ties to other markets,
the actors often find that these new markets are as profitable as their own, and sub-
sequently tend to diversify their own product mix. This is how drug trafickers who
form alliances with weapons dealers, for example, often end up captivated by this
new market and decide to participate in it. Once this occurs, there are often multiple
conflicts and, once they’ve concluded, the winners usually return with greater power.
In this way, the legal repression of these markets has helped to strengthen a smaller
group of actors and concentrate their power.

CONSUMPTION OF DRUGS UNDER LEGAL PROHIBITION

In 2000, 132 countries and territories said they had drug abuse problems. The high-
est consumption was of plant-based drugs, with cannabis used in 96% of countries;
opioids in 87%; cocaine-like substances in 81%; and 75% reporting heroin use.
The abuse of heroin and cocaine was more extensive than that of intermediate prod-
ucts — opium/morphine or coca leaf — which are usually consumed in places closer
to production areas. Although cannabis is the most widely used drug in the world,
according to the United Nations (UN), there are not many health or social problems
associated with it.

The UN estimates that in the 1990’s, 180 million people worldwide — 4.2% of
the population fifteen years and older — used illicit drugs. This amount includes 144
million cannabis users; 29 million users of stimulants such as amphetamines; 14
million cocaine users; and 13 million opioid users, 9 million of whom were heroin
addicts. During 2010, about 230 million people, or 5% of the world population,
had used an illicit drug at least once. Of these, 27 million were problematic users, or
about 0.6% of adults (UNODC, 2012).
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CONSUMPTION: COSTS, LEGISLATION AND ACTORS

THE WAR ON DRUG USE IN THE UNITED STATES AND EUROPE

Mainly due to the myopia of the UN conventions of 1961, 1971 and 1988, during
the last fifty years, the predominant trend has shown that repression has been unable
to reduce the market for illegal drugs, much less their consumption.

Prohibitionist policies, which aimed for a world free of drugs, were born in
the United States and were characterized by the constant use of repressive methods
against a variety of social and racial groups. The first steps of this prohibitionist
policy occurred during the California gold rush, when the arrival of Chinese mi-
grants gave way to the birth of opium dens in the city of San Francisco. An ordinance
of November 15, 1875 was perhaps the first step in the war on drugs. Under the
ordinance, the opium dens were closed and all opium consumption that was not
strictly medicinal was prohibited. While San Francisco at the time was the largest
port of entry for the drug, the closing of the dens was also a method of eradicating
the Chinese population of the city. This case launched the prohibitionist policies that
have been used since as a tool of discrimination. Not only opium was seen this way:
the same occurred with heroin and cocaine at different times, always through direct
relationships with certain social groups or races.

(...) heroin, cocaine and marijuana were perceived as anti-American, in ways that alco-
hol, cigarettes and prescription drugs never were. The xenophobia and racial fears that
inspired the first drug legislation still influences our policies (Falco, 1997).

With alcohol prohibition, initiated by some states in 1907, the concept was
expanded to prohibit a widely consumed drug. Then, in 1920, the national alcohol
ban launched an era that saw the growth of mafias that trafhcked in alcohol, leading
to the birth of groups that found big business in illegal drug trafficking. In a way,
Prohibition benefitted the mafia.

In the history of prohibition, the most symbolic milestone in the direct war
against certain drugs was marked by President Richard Nixon (1969-1973, 1973-

1974) after calling a national commission to study the matter:

In 1971, President Nixon convened a National Committee against the abuse of mari-
juana and drugs, composed of obviously conservative citizens. This commission con-
cluded that marijuana ought to be decriminalized, although it alerted against excessive
liberalization. [...] (Thoumi, 2002).
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Despite these recommendations, in 1972 President Nixon officially declared the
war on drugs, something that did not stop expanding throughout the world. For
Robin Room of the Turning Point Alcohol and Drug Centre in Australia, the main
point is that

UN policies define problems in terms of crime and not of public health. The argument
that Ban [Ki-moon] puts forward is basically a call to redouble a policy that has failed in
practice and that is, I think, immoral (Morris, 2010).

This pessimism about current policy is shared by Antonio Marfa Costa, former
director of the United Nations Office on Drugs and Crime (UNODC), who has gone
further to say that, “if many wide-ranging and multidimensional issues related to
drugs and crime are not addressed, many of the millennium development goals of the
UN will not be met in numerous countries” (Morris, 2010). In other words, today’s
costly and ineffective methods are absorbing the resources needed to move forward in
a dialogue based on evidence and harm reduction so as to avoid past mistakes.

At the center of this debate is the need to declare some drugs legal and others
illegal. At the end of the day, what is being sought is a way to differentiate between
drugs that are tolerated by society and those that end up being publicly repudiated
by institutions that prohibit them. However, between these extremes there is reality,
which speaks of legal vices, concessions and degrees of tolerance developed to turn a
blind eye to the use of certain drugs in certain places and times. Francisco Thoumi
sheds light on these degrees of tolerance, which are and always have been present in
our societies. He says:

The use of psychoactive drugs has been controlled in various ways: by punishing those
involved; controlling usage through the process of socialization; applying gentle or subtle
social pressures; ritualized drug use (religious ceremonies, rites of passage); allowing drug
use by chosen groups (shamans, for example); or establishing holiday periods during the
year during which they can be used (Thoumi, 2002).

This analysis shows that, because they are a construction of reality based on ob-
servations and cost-benefit ratios, policies towards drugs often evolve with their soci-
eties. This could be a reason for optimism because, with better tools and evidence, it
offers a possible exit from the current precarious state of the debate. The magnitude
of our flawed focus on drugs and crime, and its direction causal relation to immense
setbacks in terms of development, security and equity, is clearly defined by the docu-
ment “Legislative Innovation in Drug Policy”, from the Transnational Institute:

The overly repressive enforcement of the global prohibition regime has caused much hu-
man suffering, disrupting family lives and subjecting those convicted to disproportionate
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sentences in often abominable prison conditions. It has overburdened the judicial system
and prison capacity and has absorbed huge resources that could have been made available
for more effective treatment, harm reduction and crime prevention programs, as well as

to allow law enforcement to focus on organized crime and corruption (Jelsma, 2009).

But the errors of this war are not limited to local effects. Repressive enforce-
ment policies are not effective in eradicating drug trafficking and organized crime;
they simply displace them. As we have noted, the cost of this failed war is alarming
and perhaps, given the secrecy with which it has been handled, the real damage is
unknown. Expenditures on repressive policies have been primarily geared towards
counternarcotics programs in countries like Colombia, Bolivia, Peru and Mexico.
The results of this investment can be seen on two fronts: 1) that Latin America re-
mains the largest exporter of cocaine and marijuana into the United States, and 2)
that to survive and grow, the cartels have to pack their bags and move to places where
they can continue operations. To continue under the current logic offers little hope
for a prompt resolution.

THE USER AS BUYER AND PART OF THE MARKET

Consumers of drugs, both legal and illegal, are in constant interaction with the mar-
ket. Whether they are buying regulated tobacco or alcohol or unregulated illegal
drugs, they are always confronted with the basic conditions under which markets
operate. While supply and demand operate in different ways depending on market
and product characteristics, in all illegal markets the relationships between buyers
and sellers are characterized by interactions that are often unstable and unpredictable
and, especially in the case of the purchase and sale of illegal drugs, very unsafe.

Moving forward, there are certain concepts that are useful to analyze in the con-
text of illegal markets, as to understand them helps one understand the relationships
generated in these spaces and how consumers in particular are affected when interac-
tions are not regulated. In the case of illicit drug transactions, in most cases the user
not only participates in an illegal operation, but also becomes an active part of an
illegal activity. By participating, he exerts some power from the demand side of the
equation, but he does so in conditions in which those who manage supply are much
more empowered actors. In other words, the consumer experiences a level of vulner-
ability that does not occur in legal, regulated markets, sometimes to the level that he
becomes a victim. The major traffickers are those who impose the rules, set the prices
and control the markets. To that end, let us examine several concepts.
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Opportunity cost

In most cases, the opportunity cost is defined by the need for drugs, which is often:
1) Immediate, either because consumer decisions are not planned or because the
carrying of drugs and their associated transactions are penalized. In the latter situ-
ation, the user tries to minimize the duration of the transaction as well as the time
during which these substances remain in his possession. Both processes are efficient
when they are limited to the least amount of time possible. This efficiency is shared
by those who manage supply, mainly in retail, as they too are in a hurry to finish
these interactions as quickly as possible. 2) Thwarted by a lack of supply. Being that
the supply has limited availability in many cases, the consumer does not always have
the opportunity to buy what he wants; indeed, the supply is characterized by being
very unstable and vulnerable to being shut down in most cases. In general terms, the
supply is often less than the demand, at least in terms relative to the consumer’s avail-
able access. As such, opportunity cost plays a major role in how transactions occur,
especially in pricing.

Pricing

Pricing has more to do with costs associated with production and sales, mainly in
terms of the insecurity and vulnerability faced by the sellers, and less so with the
processes of growing and processing. This vulnerability is caused by the lack of for-
mal safeguards; as such, the constant uncertainty of taking part in an illegal activity
means that the only institutional structures that can provide support and protection
are organized crime groups, which, in a sense, operate as protective entities and
guarantors for the street level business. These groups also increase post-production
prices, when one includes the costs that they must take on as a result of the risks.
Several estimates have attempted to define the effects of these costs on final prices.
In the UK, for example, an estimated 24% of the final price of cocaine goes toward
offsetting the cost of going to jail (Stevens and Wilson, 2008); other studies estimate
that 33% of the final cost is used to compensate dealers in case of death (Caulkins
and Reuter, 1998).

To understand price composition, one must compare the different scenarios that
go toward generating the final price. For the drug to reach the buyer/user, it has to
go through different stages, consisting of links that little by little generate a structure
that ultimately defines the price the consumer pays for a personal dose (or for larger
amounts for consumption). For example, if we take prices of different types and
quality of cannabis in Chile, we can build a progressive sequence that helps us under-
stand the price composition in several major purchase scenarios: 1) the purchase of
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cannabis produced en masse for large scale distribution; 2) the purchase of cannabis
produced on a medium scale for relatively limited distribution; and 3) personal con-
sumption from personal cultivations. Figure 1 shows these three scenarios and the
composition of the final price.

The main difficulty in comparing prices between the different scenarios has to
do with the quality of cannabis offered. For example, the major difference between
Scenario 1 and Scenario 2 is the ability in Scenario 2 to cultivate cannabis of better
quality in controlled, small spaces, which results in a higher average price-per-gram
than in Scenario 1. It is therefore not possible to directly compare the final price of
mass production, which tends to offer cannabis of low quality and therefore low
prices, with the price offered by personal growers who provide high quality cannabis
that, because of its perceived value, is much more expensive. It would be logical,
then, to modify the first scenario by assuming that the cannabis produced was of
high quality. Under this assumption, prices would increase dramatically, resulting
in prices much higher that the current street price. On the other hand, if the qual-

Figure 1. Three scenarios for cannabis purchases in Chile

1.- Massive crops for large markets of low-quality cannabis
$ [Security, surveillance] + [Crop] + [Transportation] + [Distributors] + [Sellers] = $ [Consumer]

[$ of 1 gram of low quality] = [from US$0.50 to US$20 + insecurity]

[$ of 1 gram of medium to high quality] = [from US$1 to US100 + insecurity]]

@~ o [ ] 4
o &
= X

3. Small crops for personal use/friends
$ [Crop] = $ [Consumer]

>

Source: Prepared by the author.

2. Mid-sized crops for local markets of low-quality cannabis
$ [Basic security] + [Crop] + [Sellers] = $ [Consumer]

[$ of 1 gram of medium to high quality] = [from US$1.50 to US$2 + security]
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ity of the cannabis grown in Scenario 2 were equal to that in Scenario 1, the prices
of the second scenario would be lower than the first, mainly because the costs would
be associated with a much smaller supply chain, which in turn would imply lower
transportation and security costs. In this comparison, personal cultivation (Scenario
3) is extremely competitive, as it has a production cost per ounce between $1.50 and
$2, depending on the harvest year. Under this scenario, there is also the possibility
of producing higher quality cannabis, which may be similar or superior in quality to
that produced under Scenario 2. Still, in this scenario, independent of quality, the
price-quality ratio is higher.

The most efficient way to understand these dynamics is to compare the price of
cocaine in a producing country with its price in a destination country. According to
the UNODC, the price of a kilo of cocaine can range from US$2,300 in Colombia to
US$43,000 in the United States. Less conservative estimates speak of a much larger
increase when comparing the initial and final prices. For example, the profits of the
Sinaloa cartel can be estimated by taking the price of cocaine in Peru (approximately
US$2,000), as a starting poing; on its arrival in Mexico, the price reaches US$10,000;
it later arrives in the United States at a wholesale price between $30,000 and $40,000
for a kilo that, at retail, can fetch $100,000. Taking these numbers into account, the
annual profits of a cartel like the Sinaloa (with a market share of up to 40%) could
reach US$3 billion, comparable to those of Facebook in 2011 (Radden, 2012).

Although statistics on drug use in the United States are not completely reliable,
they indicate that the use of cocaine and marijuana has been stable for many years,
only showing a meaningful decline between 1970 and 1980. The data also shows
that, at present, the United States consumes illegal substances at a rate almost three
times higher than that of Europe. Drug use is growing rapidly in Europe, however,
and a few countries have higher per capita consumption than the U.S. In this coun-
try and in Europe, the prices of cannabis and cocaine, both wholesale and on the
street, have declined in recent years; at the same time, drug potency has increased
and demand remains constant. Worldwide, illicit drugs seem to be available at stable
or declining prices. A study by the European Commission concluded that between
1998 and 2007, global drug production and use remained virtually unchanged (Ha-
kim, 2010).

Even when the prices seem exorbitant, several elements must be considered. As
we have noted, the high costs of insecurity and vulnerability enter into the pricing
process. The final prices have little to do with a fight to deliver greater security to
users (buyers) or to offer competitive prices. In this market, competition is defined
by other methods, which often have to do with violence and terror. These are the key
factors that make one cartel and their dealers more competitive than others.
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Consumption preferences

In the U.S., 14.1% of the population uses cannabis, 0.6% opiates, and 2.2% cocaine.
Italy is the E.U. country with the highest consumption of cannabis, with a level of
14.6%; 2.2% of Italians use cocaine. In comparison, in England cannabis use is
6.8%, while 2.2% use cocaine. Overall, Great Britain has an opiate consumption
level of 0.8%. In Ireland, 6.3% of the population consumes cannabis and 1.7% use
cocaine. In Latin America, the levels are much lower. Brazil has a consumption level
0f 2.6% for cannabis and 0.7% cocaine. In Mexico 1% of the population uses canna-
bis, 0% opiates, and 0.4% cocaine (UNODC, 2012). This data comes from the coun-
tries themselves, making it difficult to ascertain its quality. Viewing the consumption
dara, it is clear that despite the money spent and sanctions applied, consumption is
still high and prices are lower.

In the United States, there has been an increase in drug use, due in large part to
the consumption of marijuana; the most widely used illegal drug in the U.S., it has
16.7 million users, or 6.6% of the population, up from 6.1% in 2008. On the other
hand, in 2010 the number of cocaine users 12 years old or older declined. According
to a survey, in 2012 there were 1.6 million users, which is similar to 2008 but lower
than the 2006 estimates of 2.4 million.

Marijuana was the illicit drug most consumed by young users in 2009, reaching
7.3%, compared to 6.7% in 2008. Another finding determined that illegal drug use
by people between the ages of 50 and 59 is also increasing, rising from 2.7% in 2002
to 6.2% in 2009. The study attributes this trend to the aging of the children of the
Baby Boom generation, born between 1945 and 1964, whose use of illegal drugs has
continued over the years and is higher than other older age groups.?

In Europe, meanwhile, in 2000, 45 million people, or 18% of those between
15 and 64, had tried cannabis at least once. Around 15 million, approximately 6%
of those between 15 and 64, had consumed it in the last twelve months, compared
with 23.7% in 2012.

In 2000, between 1% and 6% of those between 16 and 34 and 1% to 2% of stu-
dents had tried cocaine at least once, compared with 4.6% in 2012. In 2000, Europe
had an estimated 1.5 million problem drug users, mainly heroin users (from 2% to
7% of the population aged 15 to 64), compared with 1.4 million in 2012 (European
Monitoring Centre for Drugs and Drug Addiction, 2000).

2 Source: Substance Abuse and Mental Health Services Administration (SAMHSA).
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CONSUMPTION IN LATIN AMERICA IN A GLOBAL PERSPECTIVE

Statistics on drug use in the region vary and, in many cases, they are based on United
Nations data sets that are based on numbers delivered, and defined, by the govern-
ments of each country.

In all countries in the region, cannabis is the most used illicit drug, followed by
cocaine. In Argentina and Chile, cocaine paste reached third place in the consump-
tion rankings, whereas in Mexico and Paraguay that spot is occupied by inhalants.
According to official studies, the level of marijuana consumption is far above the use of
cocaine hydrochlorate in the general population (between 15 and 64); marijuana use is
twice as widespread in Mexico (CONADIC, 2008) — 4.2% compared 2.4% — and three
times as high in Argentina (Argentine Observatory on Drugs, 2011), where 9.3% of
the population uses marijuana compared to 3% for cocaine. The spread increases to
fivefold both in Paraguay (National Antidrug Secretariat-Paraguayan Drug Observa-
tory, 2004), where 5.5% use marijuana compared to 1.4% for cocaine, and in Chile
(Conace-Ministry of Interior and Public Safety, 2010. Annex 5), where marijuana use
rates hover around 19.6% and 3.7% of the population consume cocaine.

The highest point of consumption is in the Southern Cone, where school youth
population studies (UNODC, 2009) reveal several disturbing facts: In Chile, for exam-
ple, the rate of cannabis use is 22.71%, cocaine intake is some 5.8%, and cocaine paste
use is 5.31%. In all cases, these numbers are much higher than the regional average.

Hand in hand with this consumption data, the United Nations also notes that
drug crops are expanding and being diversified. This diversification mainly comes in
the form of self-cultivation of small numbers of plants for personal or small group
consumption. This means that global crop figures are far from reflective of reality,
which is important to note as it directly influences the measurements that can be
done in terms of consumption. Much of today’s cannabis use is private: the user who
grows his own does not need to interact with third parties to provide for his personal
consumption. This, coupled with the illegal status of the drug in many countries,
means that the data does not represent reality.

Cannabis consumption

As has been noted, cannabis is the most widely used illicit drug in the world. Ac-
cording to the United Nations, in the world there are between 119 million and 224
million users, a number that has remained relatively stable. However, in many cases
these figures are based on the prevalence of use, which in many countries covers the
last twelve months. This means, of course, that the definition of what it means to be
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a user and to have used can have quite different interpretations and implications. The
global annual prevalence estimated by the UN in 2010 was in the range of 2.6% to
5%. According to the organization, the greatest prevalence of cannabis use, between
9.1% and 14.6%, was recorded in Oceania (mainly in Australia and New Zealand),
followed by North America (10.8%), Western and Central Europe (7%) and West
and Central Africa (between 5.2% and 13.5%) (UNODC, 2012). In Latin America,
prevalence decreased from 3% in 2009 to 2.5% in 2010.

By country, according to data from the UNODC, Jamaica, Belize, Uruguay and Chile
occupied the top four spots on the list of consumption in the region (see Table 1). The
difference between countries with high and low prevalence is high. For example,
while Jamaica showed a prevalence of 9.8% in 2006, Dominican Republic only
reached 0.31%. It is important to note that the data reported is from different years,
corresponding to the latest measurements delivered between 2003, in the case of
Panama, and 2011, in Venezuela. Age ranges also vary, starting from 12 years of age
and reaching as high as 70, in the case of Costa Rica.

Table 1. Prevalence of cannabis use in countries in the Americas

COUNTRY PREVALENCE ESTIMATE ESTIMATE YEAR AGE RANGE
(Low) (HIGH)
Jamaica 9.86 7.52 12.2 2006 15-64
Belize 8.45 8.45 8.45 2005 12-65
Uruguay 5.6 5.6 5.6 2006 15-64
Chile 4.88 4.88 4.88 2010 15-64
Guatemala 4.8 4.8 4.8 2005 12-65
Bolivia 4.5 4.5 4.5 2007 12-65
Panama 3.55 3.4 3.7 2003 12-65
Argentina 2.2 3.2 3.2 2010 15-64
Brazil 2.6 2.6 2.6 2005 12-65
Colombia 2.27 1.9 2.6 2008 12-65
Venezuela 1.66 1.66 1.66 2011 15-64
Paraguay 1.6 1.6 1.6 2005 12-65
Nicaragua 1.07 1.06 1.07 2006 12-65
Mexico 1.03 1.03 1.03 2008 12-65
Costa Rica 1.02 1.02 1.02 2006 12-70
Honduras 0.83 0.41 1.59 2005 12-65
Ecuador 0.7 0.7 0.7 2007 12-65
Peru 0.7 0.7 0.7 2006 12-64
El Salvador 0.39 0.35 0.43 2005 12-65
Dominican Republic 0.31 0.25 1.41 2008 15-64
U.S. 14.07 14.07 14.07 2010 15-64

Source: Prepared by the author using data from the UNODC, 2012.
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As seen in Table 1, consumption rates vary significantly between countries and
demonstrate the different manner in which each tackles the issue. Even though in
most cases the numbers are not alarming, it is clear that these indices have been ris-
ing relative to the general population, thereby exposing the trend of consumption
starting at younger and younger ages.

Prevalence among young people is usually higher than in the general population
(see Table 2), with large differences in a range of countries. For example, while the
prevalence of use in the general population in Chile (the country with the highest
prevalence) is 4.88%, among 15 and 16-year-olds it reaches 25.9%. In the case of El
Salvador, while the prevalence in youth between 17 and 25 reached 13.6%, in the
general population it is the lowest in the region, at 0.39%. Countries like Mexico re-
ported minor differences between these groups: while the general population shows
a prevalence of 1.03%, the youth level is only one percentage point higher, at 2.04%
(see Table 2).

Table 2. Prevalence of youth cannabis use in various countries in the Americas

PERCENTAGES
AGE
T [ —— T B
LAST MONTH

Chile 15-16 25.9 16.2 8.16 2009
Belize 13, 15,17 20.5 13.4 6.7 2002
El Salvador 17-25 13.6 3.9 2010
Argentina 16-16 13.2 9.5 5.7 2009
Argentina 13-17 10.9 7.6 2007
Colombia 15-16 9.6 8.4 3 2005
Costa Rica 14-17 9.2 6.3 3.6 2009
Brazil 15-16 7.7 6.3 4.4 2005
Ecuador 16-25 6.4 4.2 2008
Bolivia 13-18 6.2 3.6 1.9 2009
El Salvador 13-17 5.5 3.5 1.8 2008
Nicaragua 15-16 4.8 2003
Paraguay 15-16 3.9 3.1 1.9 2005
Honduras 13-25 3.4 2008
Peru 11-19 3.1 1.9 0.9 2007
Mexico 12-17 2.04 1.18 2008
Guatemala 16-27 2 1 2004
U.S. 100 grado 33.4 27.5 16.7 2010

Source: Prepared by the author using data from the UNODC, 2012.



Eduardo Vergara | 185

Cocaine use

A variety of substances beyond powder cocaine (cocaine hydrochloride) can be de-
rived from the coca leaf. Cocaine base paste contains a series of products that are cre-
ated during the cocaine hydrochloride refining process, and there are also secondary
substances like crack, which is part of the post-refinement process. The base paste
provides paco, or bazuco, which is heavily consumed by low-income people in the
region and is deeply rooted in large cities such as Buenos Aires and Santiago. Accord-
ing to information from the OAS-CICAD (Inter-American Drug Abuse Control Com-
mission), in countries like Ecuador, Uruguay, Peru, Argentina, Bolivia and Chile, the
lifetime prevalence of cocaine paste use among secondary students exceeds 1%. In
terms of consumption in the general population, the highest prevalence is in Chile,
with 3.1%, followed by Peru, with 1.3%, and Colombia, with 1.09% (CICAD, 2011).

No less important is the situation in Argentina. According to the UN, in addition
to seeing increasing levels of drug trafficking, that country has the highest level of co-
caine use in Latin America, followed by Chile. The use of this drug is the main cause
of addiction problems in Latin America, as it is responsible for half of the demand
for treatment in the region. Moreover, Argentina has a high penetration of other
highly addictive drugs (2.6%) in the population between 15 and 64, especially in
the poorest sectors. There a close relationship between poverty and the consumption
of these low-cost substances, especially drugs such as paco, which, while inexpensive
(US$1-2), can end up being costly because of the frequency with which they are
consumed in situations of addiction.

Still, despite high levels of consumption, the UN says that lately cocaine use
has decreased by 0.7%, especially in Argentina and Chile, the principal consumers.
Brazil, meanwhile, is one country where consumption has been rising. In most of
the countries of the region, the prevalence of use is higher in men than in women,
both in the prevalence rates observed in the general population and in the student
population.

Measurements of cocaine use among younger age groups show some alarming
figures. However, an examination of the comparative data provided by the UN shows
large variations. It is virtually impossible to get a realistic view of the situation in
Latin America when there are countries that have not reported official (or reliable)
figures since 2003, as in the case of Panama. Table 3 shows the different reporting
dates for the data. Besides the wide variations seen in UN data, in its 2011 drug us-
age report the OAS-CICAD also mentions the difficulty of understanding usage trends
from the available data because most countries in the region only have data from the
last few years.
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Table 3. Prevalence of cocaine use in some countries in the Americas

COUNTRY PREVALENCE ESTIMATE ESTIMATE YEAR AGE RANGE
(Low) (HIGH)
Uruguay 1.7 1.7 1.7 2006 15-64
Panama 1.2 1.2 1.2 2003 12-65
Chile 1.01 1.01 1.01 2010 15-64
Honduras 0.87 0.87 0.87 2005 12-35
Belize 0.85 0.85 0.85 2005 12-65
Argentina 0.81 0.8 0.82 2010 15-64
Colombia 0.81 0.72 0.89 2008 12-65
Bolivia 0.8 0.6 1 2007 12-65
Brazil 0.7 0.7 0.7 2005 12-65
Nicaragua 0.69 0.52 0.89 2006 12-65
Venezuela 0.69 0.69 0.66 2011 15-64
Peru 0.48 0.34 0.61 2008 15-64
Mexico 0.44 0.44 0.44 2006 12-65
El Salvador 0.41 0.41 0.41 2005 12-65
Costa Rica 0.31 0.23 0.38 2006 12-70
Dominican Republic 0.3 0.13 0.57 2006 15-64
Surinam 0.3 0.3 0.3 2007 12-65
Ecuador 0.25 0.2 0.3 2007 12-65
Paraguay 0.25 0.2 0.3 2003 12-64
Guatemala 0.21 0.21 0.21 2005 15-64
U.S. 2.16 2.16 2.16 2010 15-64

Source: Prepared by the author using data from the UNODC, 2012.

It is worth noting that, as in the case of other drugs such as alcohol and cannabis,
cocaine is most commonly used in the population between 18 and 34.

CONSUMER MARKETS IN EUROPE AND THE U.S.

Although this text is primarily focused on consumer markets in Latin America, it is
important to understand the characteristics of the markets that drive the high global
demand for drugs. Paradoxically, while the United States and some European coun-
tries are responsible for much of the use, more in terms of quantity than prevalence,
these regions also have far more liberal drug laws than those in Latin America. In the
case of Europe, countries such as Portugal and the Netherlands have taken important
steps toward successful policies, while in the United States, apart from the two states
where cannabis is regulated for recreational use (Washington and Colorado), another
18 have legalized it for medicinal uses.
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Europe

According to data from the European Monitoring Centre for Drugs and Drug Ad-
diction (EMCDDA), the upward trend in the prevalence of use of illegal drugs at least
once per lifetime that was seen between 1995 and 2003 stopped in 2007, when the
national average was roughly 2% below that observed in 2003, and remained at the
same level in 2011. In 1995, 11% of students admitted to using illegal drugs at least
once in their lives, compared to 18% in 2011.

The vast majority of students who have tried illegal drugs have used cannabis. In
2011, 17% of students admitted having used it in their lifetime, while 6% had tried
one or more other illegal drugs. The second spot is shared equally between ecstasy
and amphetamines: 3% in each case. As noted, cannabis is the most frequently con-
sumed illicit drug. On average, in 2011, more boys than girls admitted having used
it once in their lifetime (19% versus 14%), and the figures were significantly higher
for men in 27 countries.

Some 23 million European adults (6.8%) — or one in three users — had used can-
nabis in the previous year. Consumption has increased in several European Union
countries with smaller marijuana markets, offsetting the decline elsewhere. Preva-
lence rates of use in the European Union as a whole have been stable in recent years:
about 6.7% among people between 15 and 64 years of age in 2010.

With regard to cocaine, the prevalence on the continent is around 15.5 million,
or 4.6% of European adults. In 2012, about 4 million adults — 1.2% of the adult
population, or one in four users — tried cocaine. Although current use in Western
and Central Europe remains high, estimated at 1.3% of the adult population, some
studies show a decrease in 2012 of cocaine use in countries with high prevalence
rates, such as Denmark, Spain and the United Kingdom, and also the decline in
consumption among young adults (15 to 34).

The United States

In 2011, marijuana was the most widely used illicit drug, with 18.1 million users. It
was used by 80.5% of current illicit drug users. About two thirds (64.3%) of illicit
drug users had only used marijuana in the past month (Substance Abuse and Mental
Health Services Administration, 2012: 13).

The number and percentage of people 12 and older who were current users of
cocaine in 2011 was 1.4 million people, or 0.5% of the population (Substance Abuse
and Mental Health Services Administration, 2012: 16).
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EFFECTS AND COSTS OF CONSUMPTION

The costs of the current anti-drug policies can be calculated in various ways. Doing
these calculations means facing diverse and, in many cases, unsuspected issues. Costs
range from human rights violations, rehabilitation, prevention and education to the
military and police spending that is required to carry out prohibitionist policies.
One area that is easier to quantify is that of citizen drug abuse and the prevention
and rehabilitation programs in which governments have had to invest large amounts.

In Ecuador, for example, the 2012 and 2013 budget for prevention, treatment
and rehabilitation is US$55 million (Consejo Nacional de Control de Sustancias
Estupefacientes y Psicotrépicas, nd). In Peru, the prevention and rehabilitation pro-
gram for the years 2007-2011 cost €2,612,500, while drug abuse health care costs
for 2010 were US$32 million.?> In Chile, the government budget in 2009 for Preve-
nir en familia (a family drug prevention program), alcohol and drug consumption
prevention programs in the educational system, quality of life efforts, treatment and
rehabilitation, was $29,272,815 Chilean pesos (Ministerio del Interior-Subsecretaria
del Interior (Chile), 2009: 4). In absolute terms, spending on treatment and reha-
bilitation almost quadrupled between 2005 and 2008; in real terms, it grew from
$3,881,000 to $13,756,000 Chilean pesos, or 254%. A look at this component, in
terms of total expenditures for the period, indicates that 39% was spent on treating
the general population, 30% on criminal offenders, 11% on women, 8% on adoles-
cents and 3.5% on the prison population (Ministerio del Interior-Subsecretaria del
Interior (Chile), 2009: 19).

In Europe, one also sees spending on similar programs. Investment in treatment
in prisons in Britain increased from £7 million in 1997/1998 to £80 million in
2007/2008.° In 2012, Spain cut 28% of the budget of its National Drug Plan which,
according to draft budgets (PGE for the initials in Spanish) submitted in the House
of Representatives, was set to fall from €25 million to €18 million.

3 Belgian Development Agency: http://www.btcctb.org/en/casestudy/think-about-it-drug-abuse-
prevention-and-drug-addicts-rehabilitation-peru

4 El costo de encarcelar: http:/[www.docstoc.com/docs/67287530/El-Costo-de-Encarcelar

Reducing drug use, reducing reoffending: Are programmes for problem drug-using offenders in the UK
supported by the evidence? http://www.unad.org/biblioteca/temas/drogodependencias/index.html

6 “El Gobierno reduce casi un 30% el presupuesto del Plan Nacional de Drogas”. FSC Newsletter£-
noticias FSC: http://www.fsyc.org/prensa/el-gobierno-reduce-casi-un-30-el-presupuesto-del-plan-

nacional-de-drogas
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Via its Drug Prevention and Information program, the European Union aims
to prevent and reduce drug use, dependence and related damages. To support this
program, the 2012 budget was €3,078,000; in 2011, it was € 4,095,200.7

In the United States, the world’s main drug consumer, the costs associated
with these programs are proportionally large. Programs like SFEP 1014: Strengthen-
ing Families Program: For Parents and Youth 10-14 and GGC: Guiding Good Choices
produced net benefits in preventing alcohol abuse by adults. Every dollar spent re-
sulted in US$10 in benefits from the SEP 1014 program, and US$6 in benefits from
the GGC program. In addition, the Skills, Opportunities and Recognition (SOAR)
program returned US$4.25 for every dollar spent. A previous study found that for
every dollar spent on drug abuse prevention, communities could save between
US$4 and US$5 in treatment and counseling costs (National Institute on Drug
Abuse, 2004).

Providing treatment outside prison is more cost effective: it costs between
US$2,000 and US$7,000 per person, compared with the cost of incarceration, which
is approximately US$32,000 (Nataranja et al., 2008). It is estimated that in 2003
US$21 billion was spent treating drug and alcohol abuse, which represented 1.3% of
U.S. health expenditures that year (Open Society Foundations, 2010: 5).

The justice system spends US$433 million on treatment: US$149 million for pris-
oners; US$103 million for parolees; US$133 million for juvenile offenders; US$46
million to help municipalities treat offenders; and US$1 million on drug courts. Pa-
tient treatment provided by mental health institutions costs US$241 million. The
US$492 million remaining in the budget pays for state substance abuse programs,
such as employee assistance (US$97 million); treatment programs for adults involved
in welfare services for children (US$4.5 million); and capital expenditures for the
construction of treatment facilities (US$391 million) (The National Center on Ad-
diction and Substance Abuse at Columbia University, 2001: 24).

It is estimated that if national prevention programs had been implemented, the
age of onset of use would have been postponed for 1.5 million young people by an
average of two years, which would have saved $18 for every $1 invested. In 2003,
it was estimated that with these programs, 8% fewer young people between 13 and
15 years of age would have used alcohol, 11.5% fewer young people would have

7 Drug Prevention and Information Program. European Union. http://ec.europa.eu/justice/grants/
programmes/drug/index_en.htm
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used marijuana, 45.8% fewer young people would have used cocaine, and 10.7%
fewer young people would have smoked cigarettes.®

COMPARATIVE LEGISLATION BY COUNTRY

Latin America

Throughout Latin America, prohibition is the norm, but in recent years there have
been changes in the way countries respond to international treaties.

In Uruguay, possession of drugs for personal use has never been criminalized and
was officially decriminalized in 1974. According to the law, a person in possession
of, “a reasonable amount designated for personal use only,” is exempt from sanctions,
both criminal and administrative. If after reviewing the case the judge finds that the
drugs were destined for sale, production or distribution, the person must give an
explanation. During the last twelve years, harm reduction strategies have been used
alongside decriminalization. In the summer of 2012, President Jose Mujica (2010 -)
sent a proposal to Congress to legalize the cultivation and sale of marijuana, in order
to combat organized crime. The bill authorizes the state to assume, “control and
regulation of the business of importing, exporting, planting, cultivation, harvest-
ing, production, acquisition, storage, marketing and distribution of cannabis or its
derivatives.” Although much work has been done on the issue, the judicial system
is overloaded and the detention system is very weak. In 2009, 11% of the prison
population was people imprisoned for breaking drug laws, and 65.3% of prison-
ers were held without their cases having been processed, some for months or years
(Rosemarin and Eastwood, 2012). These figures, although alarming, are lower than
in other countries in the region where prison problems and overcrowding are mainly
due to drug laws.

Peruvian law also decriminalizes certain quantities of drugs: five grams of cocaine
paste, two of cocaine, 200 milligrams of heroin or eight grams of marijuana. Despite
this decriminalization, an investigation has revealed that the police regularly stop
individuals for possession. The weakness of justice institutions has a big impact on
how decriminalization laws are applied. In Peru, drug offenses are the third most

8  Cost-Benefit Analysis of Drug Treatment Services. www.icmpe.org/testl/journallissues/v3p-

dfi3-011_text.pdf

9  http://www.lamarihuana.com/noticias/silvio-rodriguez-apoya-a-uruguay-en-la-legalizacion-de-la-
marihuana/#ixzz2Dp2otorg
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common reason for imprisonment, although a third of the 12,000 prisoners have not
been charged or convicted of any crime (Rosemarin and Eastwood, 2012).

Colombia decriminalized personal use in 1994. This lasted until 2009, when,
under the administration of President Alvaro Uribe (2002-2006, 2006-2010), per-
sonal use was again criminalized. Although use and personal possession were crimi-
nalized, most of those accused have been punished administratively. In August 2011,
a case reached the Supreme Court, which affirmed the 1994 decision that Colom-
bian citizens had the right to carry a minimal amount. In this country, the amount
is 20 grams of cannabis or cocaine.'

Brazil, Chile, Mexico and Paraguay also have decriminalization laws, which vary
widely in terms of the discretion that is given the police, judges and other authorities
(Rosemarin and Eastwood, 2012). In addition to these countries that decriminalize
the personal use of drugs, some Latin American presidents have proposed a large
policy shift. The presidents of Colombia, Guatemala and Mexico have proposed a
regional and international debate over the legalization of drugs as a way to combat
organized crime. In countries like Mexico, where the collateral damages of the drug
war have been awful — estimates run from 60,000 to more than 85,000 dead and
official figures speak of 25,000 missing in six years — members of all political sectors
and civil society groups are calling for alternatives to the current policy.

Europe

In the strategy developed in 2012, evaluators of the European plan recommended
keeping a balanced approach and adopting comprehensive policies on legal and il-
legal substances, including new psychoactive substances; the creation of an evidence
bank for drug supply reduction; and clarifying the roles of the coordinating bodies
of the Union.

The strategy includes specific initiatives launched in 2011, namely the Enropean
pact against synthetic drugs and the Operational Action Plan on synthetic drugs and
new psychoactive substances, both adopted by the Council of the European Union.
Likewise, there was a call for a stronger response on drugs from the Commission,
which announced a series of measures on illegal drugs, among them the adoption
of new European legislation that more quickly and effectively addresses the emer-

10 “Corte Suprema defiende el porte de dosis minima de droga”. E/ Tiempo, [online] 24 Aug 2011.
http:// www.eltiempo.com/justicia/articulo-web- new_nota_interior-10219935.html
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gence of harmful new psychoactive substances. In addition, a proposal to establish
minimum quality standards for prevention, treatment and harm reduction is being
prepared.

Ten countries in the region have separate strategies or action plans for legal and
illegal drugs, which differ from one another in terms of the adoption of certain
documents and the classification of certain substances. Fourteen have a unified drug
strategy or action plan that is focused on illegal drugs. Among them, however, the
measures regarding legal drugs vary (European Monitoring Center for Drugs and
Drug Addiction, 2012).

While all this is happening at an official regional level, many European countries
are themselves taking part in the drug decriminalization revolution. For example, in
2008 Armenia repealed its criminal law codes dealing with the use and possession of
drugs and replaced them with an administrative code. Although fines can be high for
drug users, at least they cannot be imprisoned.

After much internal debate, in 2003 Belgium made the distinction between the
possession of cannabis for personal use and other drug offenses. There is no penalty
for someone who has less than three grams of cannabis, and if the person is caught
with other drugs the penalties are stronger. Meanwhile, after years of debate, in 2010
the Czech Republic decriminalized possession of illicit drugs, a decision that was
made after doing a cost-benefit analysis of criminal laws adopted in 2000; the two-
year study indicated that the criminalization of drugs does not affect the access,
which could be seen in the increased use of illicit drugs and the significant increase in
the social costs entailed by their use (Zabransky, Mravcik, Gajdosikova and Miovsku,
2001). The possession of certain quantities is now no longer a criminal offense, but
an administrative one.

Other European countries that have decriminalized the use and possession of
drugs are Germany, Spain, Estonia, Holland, Italy and Poland.

The most famous case in Europe is that of Portugal, which in 2001 decrimi-
nalized the use and personal possession of all drugs. Although it was the not first
country to make such a decision, it was the first to do so in response to a national
drug crisis. In addition to changing drug policy, it developed public health poli-
cies, which contributed to a decline in youth consumption. Dissuasion commissions
composed of three people (doctors, social workers or lawyers) are designed to be a
safe, non-adversarial space focused on the health of the person. Penalties include
treatment, community service and fines. For first offenses, the proceedings are usu-
ally suspended and penalties are not imposed (Kreit, 2010). Among the cases that
reached the dissuasion commissions, 76% were for cannabis, 11% for heroin, 6% for
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cocaine and the 7% remaining involved more than two drugs. The Portuguese case
shows a slight increase in use among adults, but consumption is still low compared to
other European countries. Even more significant is the reduction of drug use among
vulnerable groups such as young people (Rosemarin and Eastwood, 2012).

The United States

In 1970, the U.S. Congtess enacted the Controlled Substances Act (CSA), in order to
regulate interstate commerce. This law is the foundation of federal drug law. Most
of the restrictions are established for drugs included in Schedule I, which cannot
be owned by anyone except for research purposes authorized by the federal govern-
ment. This list includes marijuana, heroin, MDMA (ecstasy), LSD and peyote, which
are considered to have no medical use and a high potential for abuse. Substances
on Schedule II, which have accepted medical uses and a lower abuse potential than
those on Schedule I, are also subject to strict controls. This list includes cocaine,
opium, morphine, meperidine (Demerol) and codeine.

The Protecting Our Children from Drugs Act of 2000 was passed by the House
of Representatives on October 17, 2000. It amended controlled substances law to
further increase penalties for drug traffickers who involve children in trafficking.
Mandatory minimum sentences were increased for those who used children under
18 years of age to distribute drugs in or near schools and other “protected” places,
such as playgrounds (Dolin, 2001).

IMPRISONMENT FOR DRUG LAW VIOLATIONS

To imprison one of the 2.3 million U.S. prisoners costs $24,000 a year, in addition
to the US$5.1 billion spent on new prisons. A study by the Bureau of Justice Statis-
tics of the Department of Justice concluded that, although the number of people
incarcerated for drug offenses increased by 57,000 between 1997 and 2004, drug
offenders as a percentage of total state prison population remained stable at 21%.
The percentage of federal prisoners serving sentences for drug offenses declined from
63% in 1997 to 55% in 2004."" In 2003, 58% of all women in federal prisons had
been convicted of drug offenses.

In 2011, California spent US$9.6 billion on prisons, but less than US$5.7 billion
on the university system. Since 1980, the state has built one university campus and 21
prisons.

11 Drug War Facts. heep://www.drugwarfacts.org/cms/Prisons_and_Jails#Federal
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In other developed countries, the incarceration rate varies. It is 117 per 100,000
people in Canada (2008) and 154 in England and Wales (2011). Spain’s rate is 159 per
100,000 (2011). It is 102 per 100,000 in Greece (2009); 85 per 100,000 in Germany
(2010); 113 per 100,000 in Italy (2010); and 178 per 100,000 in Saudi Arabia (2009).

A comparison of countries that have a zero tolerance policy for illegal drugs shows
that Russia’s rate is 577 per 100,000 inhabitants, while it is 400 in Kazakhstan, 273
in Singapore, 78 in Sweden and 59 in Japan (International Centre for Prison Studies,
March 18, 2010).

In 2005, the average annual cost of keeping someone in prison in England was
€36,473 (HM Inspectorate of Prisons for England and Wales, 2006). In Sweden in
2003, the annual cost was €200, compared with the cost of probation'? of €17. In
Finland the cost of probation in 2004 was €2,800 per year, while the cost of a pris-
oner was €44,600." In countries where the drug possession was decriminalized, like
Portugal, cases were reduced from 14,000 to 5,000-5,500 per year. In 1999, 44%
of prisoners in Portugal were imprisoned for drug charges, a figure that in 2008
dropped to 21%, which resulted in reduced prison overcrowding (Rosemarin and
Eastwood, 2012: 32).

In Latin America the situation is particularly acute. In Guatemala, between 2008
and 2012 a total of 3,466 people were arrested for the crime of possession of drugs
for personal use, although during those years the number of arrests for this crime fell
22%. Ninety five percent of prisoners are male. According to the head of the Metro-
politan District Attorney, in 85% of cases the person was carrying marijuana and in

the remaining 15% crack or cocaine.'

Processing several thousand cases of possession of drugs for personal consump-
tion each year (half of which require the services of a public defender), coupled with
the cost of maintaining the prison population convicted of that crime, costs the state
about 6.9 million Guatemalan quetzals per year, twice what it invests in programs to
combat drug addiction.

12 When the state uses probation, it does not have to provide services to the detained person;
it only requires a certain amount of contact, via reunions, community service, etc.

13 Lindholm, M., Sweden: Legal Basis and Organisation of Probation Services. Paper pre-
sented at the Council of Europe/Ministry of Justice, Turkey Conference on Probation
and Aftercare, 14-16 November 2005, Istanbul.

14 Reynolds, L. http://cosecharoja.org/tenencia-de-drogas-para-consumo-personal-hasta-cuando-la-

criminalizacion
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Based on interviews with staff of the public prosecutor’s office, the judiciary and
the public defender’s office, Public Square found that prosecuting a case of drug
possession for personal consumption requires the work of ten people: two police of-
ficers (officers of the PNC usually move in pairs); a public prosecutor and an assistant
public prosecutor; a public defender (for the 62% of those accused of this crime who
ask for one); and five staff members of the judiciary (commissioner, process server,
officer, secretary and judge).”

In Peru, as has been noted, drug crimes are the third most common cause of
imprisonment, and a third of the 12,000 who've been imprisoned have not been
charged or convicted of any crime (Rosemarin and Eastwood, 2012: 29). In Uru-
guay, as of 2009, 11% of the prison population was there for breaking drug laws.

In Brazil, a 2006 amendment ended imprisonment for those carrying drugs.
However, the number of detainees and prisoners accused of trafhicking increased. To-
day, around 60% of those in prison for violating drug laws have no criminal history.
Argentina, meanwhile, spends the equivalent of US$17,862 annually per inmate.'®

The situation is more complex if one examines incarceration rates: in Chile, for
example, the prison population increased 99% between 2005 and 2012, and 42%
of the women who've been put behind bars in the past year were imprisoned for
drug offenses. In Argentina, 40% of the women imprisoned are there for violating
drug laws, and in some prison compounds that figure may reach 70%. In women’s
prisons in Ecuador, these figures exceed 80% of the female population, and between
65% and 79% of all women prisoners are charged with drug offenses (See Uprimny,
Guzman and Parra, 2012).

These statistics occur in situations where in many cases “mules” are sentenced to
longer sentences than those for murderers. In Colombia, the penalty for rape is 20
years in prison, while that for drug trafficking is 30. In Mexico, between 2007 and
2011 the number of women incarcerated increased 400%, in large part directly or
indirectly linked to drugs, especially drugs and weapons trafficking, kidnappings,
murders and assaults. Despite living in a reality notable for the absence of crime

15 If this amount is added to the annual Q919,572 it costs to process all cases, the total annual cost
to the state totals Q6.9 million, nearly twice the annual budget of Q3.5 million that is earmarked
for the operation of the Secretaria Ejecutiva de la Comisién Contra las Adicciones y Trafico Ilicito
de Drogas (Executive Secretariat of the Commission Against Addictions and Illicit Trafficking).

16 Prisiones y Penas. http://prisionesypenas.blogspot.mx/2006/10/segn-la-nacin-cada-preso-cuesta-la.
heml



196 | Proposals to Regulate the Retail Sale and Consumption of Plant-Based Drugs

levels like those in Mexico and Central America, the situation of women in prison in
Chile is not so different. The conclusion reached by a study of the punishment for
drug law violations in the region, La adiccion punitiva (The Punitive Addiction),
published by the Center for Justice, Law and Society (Dejusticia in Spanish) is that:
“In Latin America, it is worse to smuggle cocaine so that it can be sold to someone
who wants to use it than it is to rape a woman or voluntarily kill one’s neighbor.”

According to the report “Systems Overload: Drug Laws and Prisons in Latin
America” (Metaal and Youngers (eds.), 2010), while 48% of Latin American women
in prison are there for violating drug laws, only 15% of male prisoners are there
for that reason. The increase in these numbers was seen in 2004, when Nicaragua
reported that eight out of ten women behind bars were serving sentences for drug
offenses. The same happened in Panama and Venezuela, where the percentages were
72% and 64%, respectively.

SMALL-SCALE DRUG DEALING: COSTS,
LAWS AND CONSEQUENCES

Drug dealing, or the retail sale of drugs, is the last part of the drug trafficking chain.
These vendors often work in distinct areas, so they fall into different categories that
are defined largely by the way in which the drugs are sold. While the most con-
ventional and best-known drug dealing is that which takes place among vulnerable
societal groups, the drug-dealing universe has mutated. Drug retailing can be found
across social sectors, sometimes in the richest neighborhoods with participants from
the wealthiest classes. They range from women who sell marijuana, cocaine base paste
or cocaine on street corners, to college students who provide drugs to their peers, to
high-class dealers who specialize in synthetic drugs, cannabis for niche customers,
and cocaine. Moreover, there are also retailers who specialize in special niches, such
as television actors and actresses, athletes, and members of political and economic
elites. Drug dealing is subject to variations based on geographical areas, the seasons
of the year, growing seasons, unique events, and other variables.

Those who become drug dealers usually do so out of necessity, with people who
lose their jobs being the most likely to take up dealing. In a way, labor flexibility
pushes the workforce to turn to small time dealing as an alternative labor source. If
reforms cause incomes to drop, those who work look to replace lost income (Bartilow

17 'This study is based on evidence collected in seven countries: Argentina, Bolivia, Brasil, Colombia,
Ecuador, Mexico and Peru.
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and Eom, 2009). The same can be seen in periods of unemployment in countries
like Brazil, which fell into a long period of stagflation and unemployment during the
1980’s. As often happens during these periods, corruption and organized crime ex-
panded: “Brazil became a conduit for cocaine from the Andes, and one of the largest
producers of cannabis in the world” (William, 1999).

While much is known about the cultivation process, little is known about the
subsequent links in the chain. In some cases, growers sell directly to consumers, but
generally there are a large number of intermediaries between production and final
sale. Due to the involvement of these actors, prices rise steadily in accord with the
mark-up imposed by each of the participants. To better understand this part of the
chain, it is necessary to define the various participants in it.

USER-RETAIL DEALERS

A large part of this group deals in order to satisfy their personal consumption. While
drug dealing does not offer them substantial profits, in many cases it sustains their
personal use. Profits for the user who deals are measured by the amount that a sale
allows him to keep. Most of them come into user-dealing in reverse: they start as
dealers and become users. As in the case of any users, there are those who use drugs
recreationally and those who become problem users. The second are those who
should be watched more closely, as these addictions often lead to consumption levels
that exceed their profit margins and, consequently, push them into vicious cycles
in which they continually seek to maximize revenue from drug sales in order to get
profits that in turn will lead them to consume more at the expense of selling drugs.
Addicted retailers become faithful members of the chain, because their need for prof-
its for personal consumption is so great that they are willing to run any risk in order
to sell the drug.

In a number of countries, this type of retail dealer is part of a special category be-
cause of his degree of vulnerability, since his participation is often a byproduct of his
dependency. The segmentation of dealers who are also users is especially common in
European countries like Austria, Belgium, Greece and Hungary, and in the judicial
practices of others like Cyprus, Slovenia and Poland.

NARCOTOURISTS

So-called narcotourists (see Vergara, 2011) live in affluent neighborhoods, often with
their parents, and have university degrees (though in many cases they have not held
formal jobs). They travel to Europe to visit Ibiza, Amsterdam, Barcelona and Berlin,
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where they buy drugs and keep them in their luggage, stashed between the odd sou-
venir. As they do not fit the “narco” profile, they gain entry and avoid police inspec-
tion without major problems. They do not sell drugs in slum alleys, but at parties,
at beach resorts and within networks that are made up of friends and acquaintances.
They target an elite market, mainly affluent youth. Their product mix is generally
focused on synthetic drugs, mainly LSD, as well as high quality cocaine and cannabis.
As they do not fit the trafficker profile, they go about their business quietly.

MuULEs

Mules are often victims. Some are completely unaware that they are transporting
drugs, while others know they are but do not know how much, therefore leaving
them ignorant of the possible implications. In general, these are vulnerable people
who take on a business opportunity thinking that one time will be enough. More-
over, mules are often dependent on actors who are in other countries. Taken together,
these characteristics speak of people who have no connection with drug trafficking
or drugs and have no role in the sale of the drugs they carry. This means that they
cannot be considered in the same category as those dealers who are linked to criminal
organizations. Given that in many cases their participation in these activities is spo-
radic or one-time, they form a special category in the drug-dealing world.

WOMEN AND DEALING

The feminization of micro trafficking has negative effects, above all on the woman
trafficker herself. They face high levels of violence, especially as they are used and
manipulated by men to force them into work as mules. However, they have a profile
that makes them the perfect actors to carry out these tasks. Just as narcotourists do
not conform to the drug dealer stereotype, women also do not fit this profile. This
advantage is often abused, and one sees women with children selling drugs (often
hidden in their clothing), and using their children as a shield in case of clashes with
police. Their vulnerability is exploited to develop a kind of immunity that few enjoy.

The participation of women in drug trafficking is also seen as a form of social
advancement, since those that reach the highest levels can have experiences of “free-
doms never before thought of during their dependence on men, even if only for
short periods of time” (Campbell, 2008). In broad terms, these are usually the excep-
tion to the rule, being that work conditions and profit margins do not allow them
to achieve those goals. In general, those who participate in this business become
victims of organized crime and involve other family members. When a woman takes
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up drug trafficking, the impact on her family is huge. Moreover, the consequences
of being arrested and put behind bars are very destructive, especially on her closest
family circles.

DRUG DEALING PROFITS

Drug dealer profits are quite low. The overall evidence suggests that, “dealers of this
level get little or no profits from these activities, and these usually are used to support
their own drug use rather than to make money” (Stevens and Wilson, 2008). How-
ever, in regions such as Latin America, drug dealing is becoming the main income
for many families.

Looking at drug dealing as a whole, one sees the degrees of influence it has on the
market. In other words, we need to view those who make retail sales in the same way
we look at workers at the bottom of the production pyramid. They, in their entirety,
are the engine of the global drug trade. In June 2011, the President of El Salvador,
Mauricio Funes (2009 -), stated that much of the strategy to combat organized crime
in his country ought to be aimed at ending this kind of sale, because, “drug dealing
has become the main source of income for gangs” (Castro, 2011). Similar claims
have been made in Mexico by the Municipal Public Security Secretariat of Tijuana,
which reported that drug dealers were making sales of more than US$1 million in the
city each day.

Because of these financial and societal outcomes, which have more to do with
drug dealing as a whole than with what each individual dealer does within it, many
consider this issue a threat.

Still, considering that in the world of drug dealers we find many cases of mere
subsistence for reasons of drug use or financial dependence, profits are very low com-
pared to those of other actors in the chain.

PUNISHMENT FOR DRUG DEALING

Drug laws are characterized by the great disparity between the penalties paid by the
different actors linked to the processes of cultivation, production, sale, purchase and
consumption of drugs. The first mistake is that the relevant legislation does not make
clear what the goals of the punishment are. The resulting disparity in punishment is
the result of different interpretations of this issue.

Demands for better proportionality in sentencing have been submitted by in-
ternational UN-related organizations such as the UNODC, the Inter-American Court
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of Human Rights, and the European Court of Human Rights, as well as documents
such as the Universal Declaration of Human Rights. The levels of punishment and
penalty “should be determined according to the severity of damage that a specific
behavior causes to others or to society” (Lai, 2012). Fortunately, influenced by evi-
dence of especially high rates of prison overcrowding, there is some consensus that
the penalties imposed for dealing drugs are disproportionate.

The lack of proportionality is not only reflected in punishment, but also in those
affected. In Argentina, it is estimated that almost a third of women in prison are
there for violating drug laws, while in Ecuador there are prisons for women where up
to 80% of the inmates are there for similar reasons. In Ecuador, in 2005, the coun-
try’s Constituent Assembly issued a mass pardon to more than 1,500 prisoners who
had “transported drugs” in quantities of less than two kilos; this policy decongested
prisons, and fewer than 1% of those forgiven returned to commit the same types of
crimes (Armenta, 2012).

In Latin America, the disparity between penalties and incarceration rates is wor-
risome, as are the poor living conditions in prisons, where the dignity, security and

integrity of the people are deeply affected.

RETAIL SALES, PRICES AND PROFIT IN LATIN AMERICA
Retail cannabis

Unfortunately, the difference in prices reported by governments and national and
international institutions is very large. In its last global reports, the UNODC notes
that one of the main problems is the availability of data on various aspects of the
supply and demand of drugs. United Nations data depends heavily on data provided
by governments, which is not necessarily reliable and often lacks rigor. This lack of
information occurs primarily in the areas of pricing, profit margins and purity of
drugs. Faced with a lack of data in some areas and a shortage of accurate data in
others, analyzing the current situation and having discussions based on evidence be-
comes very difficult, which can lead to erroneous conclusions or ones that have little
or nothing to do with reality.

This is, without a doubt, one of the areas that require further attention. One can-
not continue discussing possible economic scenarios (such as those brought about
by legalization or regulation) while ignoring such important elements as prices and
profit margins in the various links in the chain. Misinformation is one of the main
obstacles to progress in a debate based on evidence.
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Bringing imported cannabis to local markets

It is in the imported drug market that one finds the greatest price increases, which
sometimes reach multiples of more than two hundred times the original prices, even
in regional markets. Moreover, prices even tend to increase significantly in transac-
tions that only cross one border. For example, in late 2011, the NGO Viva Rio found
that marijuana in Rio de Janeiro, which usually comes from Paraguay, was being sold
for two hundred and eighty times its original price. The study noted that the big-
gest price increases took place between cultivation and wholesale in Paraguay. It also
found considerable price differences depending on where the marijuana was sold: it
is 61% cheaper in the slums than in affluent neighborhoods (AFP, 2011).

In Uruguay, one of the agreements reached on the potential regulatory frame-
work for cannabis was the official price: it was agreed that legal consumers could buy
up to 40 grams for a price of 700 Uruguayan pesos (US$ 36, or about US$0.90 per
gram) (Portela, 2012), similar to the black market price.

Since cannabis can be grown almost anywhere in the world, from open fields to
home closets, the competition to dominate the market has proven to be very inef-
ficient. The power that cannabis gave the cartels changed dramatically following the
empowerment of micro growers and those who grow for personal consumption.
In fact, these grower-users have become the main threat to the large cartels. These
competitors, who have lower security costs, have been responsible for the price fluc-
tuations.

Moreover, in recent years European and U.S. agencies have reported that the
street price of drugs such as cannabis, cocaine and heroin has fallen dramatically, just
as the purity has increased (TNI, 2007). In the case of European markets, the price of
cocaine has fallen in the last two decades (7he Economist, 2011).

With high prices in the final destinations, in wholesale as well as retail, profits are
collected by a series of participants, particularly by the large traffickers. A detailed study
of the Colombian market revealed that only about 2.6% of the final retail price stays in
the country. In other words, just over 97% of the profits remain in the hands of orga-
nized crime and other actors linked to heavy trafficking: banks, money launderers, etc.
(Rolles, Murkin, Powell, Kushlick and Slater (authors and editors), 2012).

Nevertheless, some studies highlight the “regionalization” of cannabis produc-
tion, which means that little by little cultivation of the supply is being moved closer
to the demand. The latest UNODC report notes that, “while in the 1970s large quan-
tities were imported to the United States from South America, particularly Colom-
bia, nowadays most of the cannabis consumed in North America is produced locally”
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(UNODC, 2012). This has also meant that while in the early 1990’s the vast major-
ity of seizures were concentrated in South America, in 2010, 70% were made in
North America, thus supporting the claim that the crops are being grown closer
to consumers.

Just as production is moving from foreign lands to local territories closer to the
users, a similar phenomenon is happening on a domestic scale. Production centers
that supply national or local urban demands have been affected by micro cultivation,
which has led to a shift from large domestic cultivation to indoor growing.

One consequence of the expansion of local growing is a reduction of overall
costs. When growing is done in places that are closer to the demand, transporta-
tion, transaction and, above all, security costs are dramatically reduced. This lowers
transaction risk, and the consumer is less exposed to interactions with dealers linked
to organized crime.

Rising cannabis prices therefore depend principally on the quality and composi-
tion of THC. While the costs associated with transportation and security have been
reduced, product specialization has generated a much more varied supply that the
consumer has rewarded by paying higher prices. These characteristics of the cannabis
currently available suggest a positive evolution in the market. The final price today
depends more on the quality and uniqueness of the product than on costs associated
with trafficking. Above all, the controlled indoor cultivation of cannabis has guar-
anteed a, “constant supply not subject to natural agricultural cycles” (Zamudio and
Hernandez, 2012).

This situation has also contributed to the emergence of two new phenomena.
The first has to do with the abandonment, in certain social sectors, of the use of low
quality cannabis that in many cases has been pressed with chemicals, sometimes even
adhesives. For a long period, so-called “Paraguayo” (Paraguayan) cannabis enjoyed
a major presence in the consumer market, especially in countries such as Argentina,
Brazil and Chile. So-called “Paraguayo” or “Paragua” is basically cannabis that has
been pressed with products ranging from honey to wax, glue, oil, tar and ammo-
nia. The “pateado,” or mixing process, also takes place in the importing countries.
Increased domestic cultivation and the availability of better locally grown cannabis
has been largely responsible for the eradication of “Paragua” in many social sectors,
relegating it to the poorest strata in society, who can afford it because of its low cost.

The second phenomenon has to do with the gentrification of high quality can-
nabis, whose prices have significantly increased in relation to the kind commonly
found on the street; per gram prices had multiplied by 20 or 30 times, resulting in
prices that can reach US$40/gram in countries like Chile.



Prices

As has been noted, the prices initially reported by governments and other organizations,
and then compiled and reported by the UN, are far from the reality in many cases; they
also have a number of limitations related to the grouping of different kinds of cannabis in
the same category. Even when efforts are made to report differences in the concentration
of THC, the information is usually delivered in a general format and without differentia-
tion. Second, despite differences in THC or origin, many governments attach the label
of “cannabis” to products such as pressed marijuana (e.g. “Paragua”), which may contain
some cannabis but are in reality a composite. Perhaps one could speak in terms of purity,
but what is now being quantified is far from actual cannabis. Table 4 shows cannabis

Eduardo Vergara

prices (in USD) as tallied in the latest drug report from the UNODC (2012).

Table 4. Cannabis prices in various countries in the Americas*

RETAIL PRICE WHOLESALE PRICE
COUNTRY

AVERAGE RANGE YEAR AVERAGE RANGE YEAR
Haiti 0.6 0.5 2004 55 50 2004
Jamaica 1.4 0.7 2008 212 2008
Belice 2.5 1 2007 198.6 148.9 2007
Costa Rica 4.7 2010 585 2010
El Salvador 1 1 2009 1,140 1.000 2010
Guatemala 0.2 0.2 2009 92 85,8 2009
Honduras 1.8 1.8 2008 231.2 231.2 2008
Nicaragua 0.5 2007 81,1 2007
Panama 10 2005 50 2005
Canadd 12.7 4.4 2009 4,275.4 1,160.5 2009
Mexico 80 2010
Argentina 1.3 1 2004 400 300 2005
Bolivia 0.7 2009 80 2009
Brasil 0.3 0.3 2005 150 100 2005
Chile 2 2010 1,966.8 2010
Colombia 0.4 2005 40,3 2005
Ecuador 1.5 1 2010 450 400 2010
Paraguay 1 0.8 2008 20 15 2008
Peru 100 80 2008
Uruguay 1 0.7 2010 350 300 2010
Venezuela 1.9 1.4 2006 120 90 2006
E.U. (ounce) 20 2010 100 2010

*In the case of retail sales the prices are per gram; wholesale prices are per kilogram.

Source: UNODC, 2012.
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According to the data in Table 4, there are large differences in prices in Latin
America. Brazil, for example, stands out as the country with the lowest retail price at
US$0.30, and Panama with the highest, at US$10.

This data is compiled primarily from government-provided information. Looking
at the Chilean government report, “Price and spending on illicit drugs in Chile,” one
can get an idea of how these reported prices are calculated. The report says that accord-
ing to data from the most recent national survey, the retail price of marijuana is $1,047
Chilean pesos, or US$2 (Lane, 2012), the same number published in the UNODC re-
port. Herein lies the first problem, because while the Chilean government provides a
dollar price per marijuana cigarette, the UNODC report lists it as the price per gram. It
should be noted that these prices have remained relatively stable since 2004.

According to figures from the Chilean government, the price of marijuana in-
creased 17.2% in real terms between 2004 and 2006, going from $1,044 to $1,224
per cigarette. However, in the following period it returned to its initial level, with
an average price of $1,047, and stayed there in the most recent period, when it was
priced at $1,038 per cigarette.

There have been a number of attempts to monitor street prices of cannabis and
other drugs. In most cases, the results show prices that vary considerably from those
reported by countries and by the UN.

Take a recent study from Asuntos del Sur, which compiles street prices, dif-
ferentiated by types of cannabis, in the main cities of Latin America. Table 5 shows
the results of the sample from Chile,'® which are divided into metropolitan Santiago
and the rest of the country. The sample shows data segmented into different types
and quality of cannabis. The lowest average price reported in Chile, US$5/gram,
corresponds to non-natural pressed cannabis, known as “Paraguayo,” that is pressed
with chemicals, glue, and the like. In the case of natural cannabis, the lowest quality
product is the cheapest, with an average price of US$8, while at the other extreme the
highest quality natural cannabis reaches US$19. Taking all categories into account,
the highest price is for high quality natural cannabis in Santiago, which averages
US$21, while the lowest is for non-natural pressed cannabis, both in Santiago and
throughout the rest of the country.

18 'The Chile sample includes 245 valid cases, divided by city and region. Prices are in USD. The vol-
untary survey was conducted online during January 2013. It is part of the Latin American sample.
Original questionnaire available at www.asuntosdelsur.org/precio
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Table 5. Cannabis prices in Chile, January 2013
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TYPE NATURAL NATURAL | NON NATURAL | HASHISH
QUALITY
CALIDAD | LOW | MEDIUM | HIGH PRESSED PRESSED N/A

Average 9 13 21 10 5 24
Santiago

Range 1-21 2-31 4-100 1-50 1-20 2-100

Average 6 10 16 9 5 21
Interior

Range 0.5-20 1-25 2-50 0.7-35 0.5-20 1-100

Average 8 12 19 10 5 23
Chile (overall)

Range 0.5-21 1-31 2-100 0.7-50 0.5-20 1-100

n = 245 | prices in USD.
Source: Asuntos del Sur, 2013.

Examining the ranges in each category helps one better understand the large dif-
ferences found in cannabis prices of the same quality and in similar locations. The
widest range is seen in the price of hashish outside Santiago, which runs from US$1
to US$100; the lowest is found in non-natural pressed cannabis in Santiago, which
ranges from US$1 to US$20. According to the January 2013 sample, the city with the
highest priced cannabis was Osorno, for hashish, which cost US$100. Leaving hash-
ish aside, the highest price was found in Las Condes, Santiago, where the price of a
gram of high quality natural cannabis was US$100. The lowest prices can be found in
cities like Iquique, Rancagua and Valparaiso (US$0.50), both for low quality natural
cannabis and non-natural pressed cannabis. Overall, the cheapest cannabis (natural
and non-natural pressed) is found in Valparaiso.

Comparing this data with the official data provided by the government of Chile
to the UNODC helps explain the lack of accuracy in the information. While official
data reports a price of US$2 (2010) per gram of cannabis (of all kinds), Asuntos del
Sur data shows an average of US$12 (2013).

Among the factors that could be responsible for the large differences in the data
reported by Chile and other countries are: 1) prices for marijuana cigarettes reported
as if they were for a gram; 2) no differentiation in the type and quality of cannabis;
and 3) a lack of differentiation between 100% natural cannabis and that mixed with
outside compounds. Table 6 shows, as an example, prices reported in other countries
in the Asuntos del Sur study; as they have small sample sizes," they should only be
used as rough guides in all cases except Chile.

19 Data has also been reported in countries such as Argentina, Bolivia, Costa Rica, El Salvador, Paraguay,
Peru and Venezuela, but have a very small sample size, unlike Chile, Colombia, Ecuador and Mexico.
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Table 6. Cannabis prices in Chile, Colombia, Ecuador and Mexico, January 2013

TYPE NATURAL NATURAL NON NATURAL HASHISH
QUALITY
CALIDAD LOW MEDIUM HIGH PRESSED PRESSED N/A
Average 1 2 4 3 3 6
Colombia Range 0.1-5 | 0.2-10 | 0520 | 1-5 0.5-12 0.5-20
Average 2 4 11 3 3 13
Ecuador R 13 26 4-8 15 15 5-20
ange
Average 8 12 19 10 5 23
Chile Range 0.521| 1-31 | 2-100 | 0.7-50 0.5-20 1-100
A 2 4 8 6 2 11
. verage
Mexico
Range 0.5-10 | 0.8-15 | 1-15 | 0.9-20 0.5-5 0.9-20

n Chile = 245, Colombia = 14, Ecuador = 6, Mexico = 11 / prices in USD
Source: Asuntos del Sur, 2013.

Merely as an example, we can compare the prices reported by the UNODC in the Warld Re-
port 2012 for Colombia (US$0.40), Ecuador (US$1.50), Chile (US$2) and Mexico (n.a.).

Profit margin

The profit margin of retail cannabis dealers varies with their profile. As we've seen,
different types of retailers get into the business for different reasons. Users who deal,
for example, seck above all to satisfy their personal consumption, which implies a
self-imposed limit on the number of transactions that want to make and the amounts
they manage. In this case, the profit margin is reduced and must be quantified based
on the amount of drugs that the user can get “for free.” This calculation is then based
on the consumption need of each user, something that presents several variables.

For example, if a user-dealer consumes 10 grams, his total sales should generate
that margin. Since a buyer’s demand is large and inelastic, the retail dealer has the
power to dilute large quantities at the time of sale. Another element to consider is
related to the need to complete the transaction as quickly as possible, which directly
influences the buyer’s ability to verify the amount (exact weight) of drugs purchased.
This also works in favor of the seller, who can constantly increase sales margins.

Retail user-dealers are also often generous with drugs, so their profit margin is
not only consumed in personal use, but also by friends and, in some cases, as samples
for potential or current buyers.
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For example, according to a survey by the Collective for a Integrated Drug Policy
(CuPHID, in Spanish) in Mexico City,? if one takes into account an annual market
of US$28 million, with approximately 75,000 users, the average consumption would
be about US$8 a week. Therefore, if an average consumer in Mexico City wants
to finance his personal consumption, he should generate approximately US$32 per
month, an amount easy to reach with just one small monthly transaction.

Street dealing does not generate higher profit margins. There, one finds two
main types of payment: the first has to do with units, where the seller regularly buys
or receives small amounts of drugs for sale; the other is monthly or weekly, where
dealers receive a fixed salary for selling drugs.

In the first case, the profit margins are minimal when the cannabis is of low qual-
ity. In Chile, for example, if a gram of poor quality cannabis does not sell for more
than US$2 and it is estimated that profit margins only approach a maximum of 50%
in exceptional cases, selling 100 grams at retail only offers a profit of Us$50. Expand-
ing this exercise to calculate monthly returns, we get sales of US$400/month, with
earnings of US$200/month, equivalent to half the minimum wage in the country.

In the case of Argentina, dealers must sell an average of 30 bagullos of mari-
juana for $10 pesos (US$2) each, which gives them a daily profit of about $60 pesos
(Us$12) (Iezzi, 2013).

The second manner of calculating retail dealer profit (i.e. via a fixed salary) is the
most common. Since medium and large drug traffickers have a vested interest in the
sales of their product, primarily for territorial and security reasons, they often opt to
pay fixed salaries to their dealers, who are then also available to perform other activi-
ties, such as monitoring territory.

A case from Bogota can be used to illustrate the operation of the chain that ends
with the retail sale: in late January 2013, police in the neighborhood known as Bronx
arrested John Freddy Raigosa, the first cousin of a 33-year-old man who controls
half of the drugs and arms business in the city and is the leader of a criminal group
known as Gancho Manguera. His arrest uncovered important elements of the crimi-
nal group’s operations. The marijuana was brought from the town of Corinto (in the
state of Cauca, in southwestern Colombia). For retail distribution and direct sales to
consumers, they employed taquilleros (tellers), who earned about $100,000 (US$60)
for a 24-hour shift. Before this, the drug had been delivered by so-called patinadores

20 Primera encuesta de usuarios de drogas ilegales en la Ciudad de México. CuPIHD. http://www.
cupihd.org/portal/notas/los-usuarios-responden/
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(skaters) in small quantities in order to facilitate transport without detection. The
tellers and skaters were supervised by an accountant, who oversaw more than $100
million (US$56,000) in daily revenues. The more than forty members were split into
two 24-hour shifts and, “controlled the whole criminal process. They were armed
and performed targeted killings when a person tried to run a ‘rabbit’ on Gancho
Manguera” (Guevara, 2013). According to this article, street people sold drugs, per-
formed thefts and acted as warning systems.

Although there are no studies focusing on the margins of street dealers, Mejia and
Gaviria calculate that only 26% of the final street value remains in the Colombian
economy, while 74% ends up in the hands of criminals (Gaviria and Mejia, 2011).

In the case of Mexico, the activities involving the so-called soldados de la droga
(drug warriors) are quite similar, ranging from the protection of territory and of
medium and large drug traffickers, to direct sales to consumers. It is estimated that
drug traffickers pay about $350 (US$27) per day to informants and $300 (US$23)
to distributors, plus a commission for sales that can go as high as $1,000 per day, or
about $30,000 pesos (US$2,300) monthly (Mejia, 2012). The daily minimum wage
in Mexico is $62, about US$120 a month. According to Alberto Capella Ibarra, Pub-
lic Safety Secretary in Tijuana, drug dealing generates US$1 million in the city per
day (Uniradio, 2012).

The jobs offered by drug traffickers vary widely. At one extreme, one finds mer-
cenaries (ex-soldiers) from countries like the U.S. and Israel who are hired to fulfill
‘delicate’ tasks involved in trafficking drugs, weapons and people, as well as to mur-
der those who become obstacles. For these services, reported wages in 2005 ranged
from US$50 to US$250,000 per mission (Becerra, 2005). It is estimated that drug
trafficking in Mexico employs more than half a million people in more than half of
the country’s municipalities (Arana, 2009).

Retail cocaine

Looking at the prices of retail cocaine, one finds similar reporting problems as those
of cannabis prices (see Table 7). The information published by the UNODC also
largely depends on data provided by governments and, as we've seen, there are serious
shortcomings in the processes used to investigate and report those prices.

Unlike official prices reported for cannabis, in the case of cocaine the reported
prices on the street seem to be more closely grouped, which is undoubtedly due to
the fact that by nature it is very different from cannabis. The existence of only three
major producers — Colombia, Bolivia and Peru — makes it easier to trace the traf-
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ficking chains, despite the myriad of hands through which the cocaine passes and
which make identifying the cocaine difficult. At the very least, in this case it is easier
to know where the chain begins and where it ends.

By way of comparison, and according to the data collected by Asuntos del Sur
among cocaine users in Chile, the average price in January 2013 was US$19 outside
of Santiago, US$18 in Santiago, and US$18 overall. This data does not detail the pu-
rity of the drug being used given that one cannot in general make a real judgment
about its composition. In cities like Santiago, a gram of cocaine, presumably of high
purity, can go for US$100 (see Table 8).

Table 8. Prices of cocaine in Chile

TYPE COCAINE
DESCRIPCION
QUALITY PURITY
) Average 19
Interior
Range 5-80
. Average 18
Santiago
Range 4-100
. Average 18
Chile (overall)
Range 4-100

n =158 / prices in USD
Source: Asuntos del Sur, 2013.

The price reported by the Chilean government in 2010 was US$9.80 for a purity
of 56%, with a range of purity at retail of 16-93%. According to the UNODC report,
cocaine prices in other countries in the region show a wide disparity: the cheapest
gram of cocaine was found in Panama (2005) and the most expensive in El Salvador,
where a gram cost US$24 and had a purity of 25% (2009).

Profit margin

Unlike cannabis, cocaine is more likely to be mixed with other substances, which
makes its purity vary greatly between countries, cities and settings. Moreover, the
mixing of pure cocaine with other substances is one of the principal variables that
define the final amount of cocaine that is sold on the street. Because of this, estimates
of price development, from production to street sale, do not necessarily trace the
path of the same cocaine; the final price often corresponds to a mixed substance that
merely contains cocaine. Considering the percentage of pure cocaine present in the
transaction, the final price of the actual cocaine may far exceed the price reported.
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For example, the price of a kilo of cocaine that is sold in the jungles of Colombia
for US$2,200, then wholesaled in Australia for over US$200,000, and then retailed on
the streets of that country, may reach US$500 a gram (Stewart, 2013); this implies a
price increase from US$22/gram in Colombia to US$500 in Australia. However, Aus-
tralian authorities speak of purity ranging from 9.5% in Canberra to 30.2% in Victo-
ria (ACC, 2011), while cocaine coming out of Colombia is approximately 80% pure.

This phenomenon occurs in the vast majority of final points of sale, where the
purity of cocaine consumed is very low. In 2011, the NGO Energy Control analyzed
four hundred seventy-two cocaine samples in Spain: only 5% of these contained
pure cocaine; 41% contained cocaine and adulterants; 37% cocaine, adulterants and
diluents; 1% cocaine and diluents; and 16% contained no cocaine (Energy, 2011).

These variations mean that one should consider the composition of the product
itself when thinking about retail profit margins; in extreme cases, retail cocaine has pu-
rity levels of 1 or 2%, percentages so low that one cannot really call it cocaine as such.

According to Mejia and Rico, who published the first thorough analysis of the
microeconomics of drug trafficking in Colombia, in 2008 the gross annual income
per hectare for coca farmers who only sell leaves was about US$4,000. When one
takes into account land yields and the risks associated with the cultivation of illicit
crops, an average farmer saw a net profit of approximately 47%: about $3,950,000
Colombian pesos per year, or US$2,000. Information gathered from the commu-
nications of illegal armed groups indicates that the price of a kilo of cocaine in the
laboratory runs between US$2,700 and US$3,600. Then, while en route to North
America through Mexico or Central America, the price of cocaine varies between
US$9,000 and US$12,000 per kilogram, and en route to Europe through Venezuela,
the Caribbean and West Africa, between US$25,000 and US$30,000 per kilo (Mejia
and Rico, 2010).

This information serves to confirm that those at the bottom of the pyramid have
very low profit margins, meaning that the retail sale of cocaine is quite similar to that
of cannabis. While prices are a lot higher per gram for cocaine, the activity is not very
profitable; many deal to satisfy their own consumption, whether it is problematic
or just recreational, and some are hired by cartels for street dealing and security and
surveillance tasks.

One of the big differences between these drugs — which is a limitation for co-
caine ‘entrepreneurs’ — is that cocaine cannot be produced with the ease of cannabis,
meaning that one cannot produce small amounts to commercialize locally for friends
or personal consumption. This is an important element, as it means that all retail
cocaine dealers are dependent on other links in the trafhcking chain.
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Ironically, it seems that those who earn the most at retailing are those who are
not dedicated entirely to selling drugs, but those who do it as a part time job. The
profiles of these dealers fall into the categories of user-dealers and narcotourists dis-
cussed above, as they have networks that allow them to move more easily and reach
more affluent markets. Because they do not devote all their time to the activity and
mix with others, their level of insecurity decreases and they can enter and leave the
business more easily. By not being part of drug trafficking circles, they can operate
more freely and without depending directly on organized crime. This kind of seller
can expect to earn between US$1,000 and US$9,000?' per month, depending on the
drug, the quality and their network.

THE COSTS AND EFFECTS OF DRUG DEALING

The negative externalities of illegal markets have a major impact on society, affecting
not only those involved in the drug market. Insecurity, violence, corruption, as well
as the transformation of urban spaces and the fear of being surrounded by this type
of activity, lead to negative externalities that are very costly to society, especially for
those who are close to centers of distribution and sale.

As mentioned, the families of those who participate in these activities are also
affected and the costs they pay are very high, either through their complicity or be-
cause they come to be part of the illegal activities themselves. In addition, in many
cases when the heads of household or others who are direct involved are arrested and
put behind bars, other members of the same families take over these activities.

Neighborhoods — and sometimes even whole city sectors — suffer the negative ef-
fects. Normally, organized crime fights over areas where transactions occur; these dis-
putes include geostrategic points and take place by means of armed struggle, intimi-
dation and practices associated with extortion. The stigma caused by the presence of
drug dealing isolates these areas from the rest of society and turns them into zones
where an absent state is replaced by criminal organizations that take total control.

In general, the relationship between the sale of drugs and crime is based on the
fact that increasing sales allow drug organizations to fund crime and violence. This

21 Numerous individual testimonies and cases show the variety of retailer dealers that exist. Those
with the highest incomes have large social networks and operate in European, Australian and
American markets. Here you can read the story of a young ‘camel’ who earns up to €8,000 a
month participating in the drug dealing market: http://www.elconfidencial.com/sociedad/camel-
lo-guante-blanco- 20100227.html
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means that an organization’s success in illegal markets leads to an increase in its ca-
pacity for violence and its funding for crime. More resources allow for broader activi-
ties and territorial expansion, so that disputes over market control go hand-in-hand
with disputes over power. Consequently, the more attractive and efficient a market
is, the more struggle there will be to control it (see Figure 2).

Figure 2. The relationship between spending on drugs and crime

Crime

AVAILABILITY
OF
RESOURCES

Spending on drugs

Source: Prepared by the author.

Drug dealing has effects on less obvious areas such as parks, nightclubs, sport-
ing venues and other places where many people/consumers come together and turn
them into affected spaces. In these places, increases in drug spending increase the
presence of crime.

LAWS AND REGULATIONS ON DRUG DEALING

Prohibition is predominant in legislation related to the drug chain. A large part of
the world’s laws are based on ones from the United States, where the War on Drugs
has been the rule. The exceptions are countries like Portugal, which after thirteen
years of decriminalization stands out as the prime example of the paradigm shift.
Other countries, such as Chile, have very liberal-seeming laws that, in practice, show
another reality: there, the law allows private personal consumption but punishes
possession, cultivation, and use in groups. The results of this seemingly forward-
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thinking law have been disastrous. In a country of less than 16 million inhabitants,
there are more than 80,000 arrests per year; only 17% of these are for trafhicking and
the rest are for consumption, possession and cultivation.

Mexico

The law against drug dealing, adopted in 2009, includes, among other things: dif-
ferent procedures and jurisdictions for the administration of justice in drug dealing
cases, depending on the amount involved; the distinction between consumers, small-
scale drug dealers and wholesale dealers based on the amount of drugs in possession;
and transitional measures including the ability to investigate and incarcerate drug
dealers who carry certain amounts of drugs (see Table 9) (Zamudio, March 2011).

Table 9. Maximum possession amounts for “personal and immediate” use

NARCOTIC MAXIMUM AMOUNT FOR IMMEDIATE PERSONAL USE
Opium 2gr
Diacetylmorphine or heroin 50 mg
Sativa, Indica or marijuana cannabis 5gr
Cocaine (including crack) 500 mg
Lysergide (LSD) 0.015 mg
MDA Powder, granulated or crystal (Tablets or capsules)
(metilendioxianfetamina) 40 mg (una unidad con peso no mayor a 200 mg)
l(\gl,lzi/[nl:thylene dioxy-N-methylamphetamine) 40 mg (One unit that weighs no more than 200 mg)
Methamphetamine 40 mg (One unit that weighs no more than 200 mg)

Source: The state of Mexico. Decree amending, supplementing and repealing various provisions of the Health Act,
the federal criminal code and federal code of criminal procedures. April 30, 2009.

The law establishes that consumers caught with small drug amounts for the first
or second time will not be punished criminally, but instead will be advised to un-
dergo treatment; third time offenders will be required to receive treatment. It does
not say how they will be required to, leaving open the possibility for the authorities
to act with discretion in each case. It also establishes that those caught with more
than the established minimum will be penalized with at least ten months in prison,
even if they can prove that the drugs were not for sale or trafficking (General Health
Law, Article 477). It should be emphasized that even though the law differentiates
between users and traffickers, it also prescribes prison for those users found in posses-
sion of amounts slightly higher than those established for “personal and immediate”
consumption.
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As the law separates the worlds of consumers and traffickers, the interpretation
that it does not criminalize drug use is partially true.

An oft-repeated recommendation is to take resources from security agencies and
invest them in public health programs, because the more one invests in demand re-
duction and addiction treatment the less one has to invest in repression (Zamudio,
March 2011).

The United States

The average prison sentence for a first trafficking conviction is three years, higher
than that for the majority of violent offenders, and most of those convicted of drug
trafficking fulfill at least 80% of their sentences, while the average for violent offend-
ers is only 50%.

The Drug Courts are special courts, in operation since 1989, designed to reduce
the recidivism and drug use of those who have committed a crime directly related
to drug dependence or abuse. These courts work mainly with people who have not
committed violent crimes®.

The model is based on four basic elements. First, the person who is to lose his liberty
for having committed a crime, and it is shown to be a drug user, is the beneficiary of
a suspension of criminal proceedings or of his sentence. Second, that person is offered
treatment and other social services. Third, the treatment is set and supervised by a judge
or court in charge of monitoring compliance with the conditions imposed, for which pe-
riodic tests are carried out to determine if the person has consumed drugs; there are also
oversight hearings. Fourth, failure to comply with the conditions imposed by the Drug
Court leads to the imposition of sanctions that can include exclusion from the program.
Compliance, in contrast, leads to the awarding of prizes and, if treatment is successful,

the penalty can be significantly reduced or dismissed (Guzmén, 2012).

Although the model has been criticized and has methodological limitations,
studies of Drug Courts in general recognize their positive effects in reducing recidi-
vism when compared with typical criminal system responses (Guzmadn, 2012).

22 Servera, ].M. Drug Courts: focaliza y vencerds.
http://www.cj-worldnews.com/spain/index.php?option=com_k2&view=item&id=2304:drug-
courts-focaliza-y-vencerc3als&ltemid=114&lang=en
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Europe

Selling drugs to raise money to fund an addiction is considered a crime in all mem-
ber states of the European Union. In some, these “user-dealers” are in an intermedi-
ate position between felony distribution and the medical problem of addiction. If
one’s condition is not covered by national legislation, it is typical for the judge to
analyze the situation when sentencing, so discretion is very important.

The maximum prison penalty is three years. In cases involving large quantities of
drugs, including the substances that are most damaging to human health or where
the drugs have caused serious harm to the health of several people, the penalty ranges
from five to ten years in prison. If the sale is made in the framework of a criminal
organization, the penalty is at least ten years. When the crime involves precursors
and the offense has been committed as part of a criminal organization, or when the
precursors are intended for the production or manufacture of drugs, the penalty is
from five to ten years.

Sanctions may be reduced if the offender abandons criminal activities related to
drug trafficking and precursors, or provides information to the authorities that: helps
prevent or mitigate the effects of the crime or helps identify or prosecute other of-
fenders; helps uncover evidence; or helps prevent the commission of further crimes.”

ELEMENTS TO BE CONSIDERED IN PROPOSED REGULATION:
THE IMPORTANCE OF REGIONAL COOPERATION

One of the biggest concerns in proposed decriminalization, legalization or national
regulatory efforts is the role of neighboring countries, since any innovation in drug
policy will only be successful if it is implemented by a number of states. Reforms
cannot be isolated.

This concern is due to the fact that drug markets are highly interconnected and
involve many countries: the network of countries that participate in the chain of cul-
tivation, production, trafficking and sale includes a number of nations and regions.
Adopting radical reforms in one country, therefore, may have unprecedented effects
on its neighbors.

In the case of legalization, for example, the move by one country to allow the use
of a drug can have negative effects on its neighbors, effects that have to do with the

23 EMCDDA. http://www.emcdda.curopa.eu/html.cfm/index146646EN.html
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relationship between supply and demand. The interest of the cartels or producers in
neighboring countries to be part of the legal market could trigger a race to participate
in and control it. As is well known, market disputes result in violence and increased
organized crime. Moreover, these countries often make public their dissatisfaction
with the internal effects created by their neighbor’s drug legalization. In these situa-
tions, countries are faced with the contradiction of the criminalization of supply and
the legalization of demand, a scenario in which legal demand incites supply, which
remains illegal.

That the demand is legal but the supply is not is a paradox in terms of the im-
plications for regional regulatory policies. As such, to minimize the negative effects
of such national initiatives, drug policy in all countries of the region should be fairly
uniform.

UTILITIES FOR USERS AND DRUG DEALERS

UTILITIES FOR DRUG USERS

One of the least explored areas of drug use has to do with the utilities the consumer
seeks or receives. While utilities gained by drug dealers are more tangible and have
been extensively explored, little is known of the user’s upside. However, understand-
ing those benefits would make it possible to understand the most important factor
behind consumer behavior and its effects on the drug market. To Miron and Zwibel,
“It is notable that the utilities of drug use are ignored in public discussions of drug
policy, even by economists” (Miron and Zwibel, 1995, see also Clark, 2003).

The user seeks utilities related to a number of needs that are satisfied by drug use.
These needs do not necessarily have a direct relationship with dependency or addic-
tion; indeed, the majority of the benefits are pursued rationally, whether it is through
recreational or problematic/addictive use.* Moreover, the reasons for drug use range
from those who “like” drugs to others who “need” them. The positive utilities, in
these situations, have to do with voluntary acts that are part of a quest. Dependence
and addiction, on the other hand, begin to cross the barrier between voluntary and
obligatory, which has negative consequences for the user (see Figure 3).

The utilities can be varied, simultaneous, mixed and transformable. The benefits
desired by each user depend on his needs and his ability to find answers to them

24 For more on rational addiction, see Becker and Murphy, 1988; Grossman, Chaloupka and Tauras,
1998.
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through drug use. The needs can be classified into several groups: 1) recreation; 2)
pleasure; 3) exploration; 4) physical stimuli/performance; 5) religious or spiritual;
6) health/well-being; 7) emotional; 8) a response to pressure; and 9) addiction or
dependency. This last category is the one that has negative consequences and it is
reached after the user passes through at least one of the categories that offer positive
benefits.

Figure 3. Utilities of drug use
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Source: Prepared by the author.

Understanding these utilities helps one understand the incentives for each user
to consume a drug. In simple terms, drug use, whether exploratory or addictive, is a
response to the quest for a benefit guided by an incentive.

ELASTICITY VERSUS INELASTICITY: UNDERSTANDING DIFFERENT DEMANDS

As has been noted, the demand for drugs should be divided according to the utilities
the user expects to receive and whether the demand is the product of voluntary drug
use or addiction. Although in both cases one can question whether the conduct is
rational or not, they are still different in terms of their effects on the behavior of de-
mand. Various arguments seek to define if the demand for drugs is elastic or inelastic
or, rather, how its elasticity helps us understand the results of prohibition.

In “The Economic Theory of Illegal Goods,” Becker, Murphy and Grossman
suggest that, in the case of drugs, prohibition and punishment policies drive up the
final cost of the drug. The consumer must absorb this, and if demand is elastic the
user consumes less. That said, the authors shed light on cases in which the demand
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is inelastic, arguing that, “In the case of illegal goods such as drugs—where demand
seems inelastic—price increases do not cause a decline in use, but rather an increase

in spending” (Becker, Murphy and Grossman, 2004).

This in large part explains the failure of prohibitionist policies. As the levels of
elasticity are low, consumers absorb the costs of the War on Drugs and the effects on
reducing use are minimal.

Keeping in mind the utilities of drug use, we can identify the levels of elasticity
and consequently assess the potential impacts of different policies (see Figure 4).

Figure 4. Elasticity, kinds of use and demand
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Source: Prepared by the author.

In the case of elastic demand, which mainly responds to recreational and explor-
atory use (on one end), price increases would have a negative effect on the quantity
demanded. In a scenario of complete elasticity, prohibition would give certain re-
sults, and under regulation consumption could be controlled by taxes.

On the other hand, in a scenario of complete inelasticity, neither prohibition nor
taxes would have an impact on the amount consumed. This last scenario comes clos-
est to describing problematic or addictive consumption. As shown in Figure 4, there
is a direct relationship between the nature of consumption and the level of elasticity.
This same ratio can be applied to measure the effectiveness of policies. Generalizing
the elasticity of demand in drug use without allowing for differences or without un-
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derstanding the nature of consumption is an error that prevents one from addressing
the problem.

UTILITIES OF DRUG DEALING

The utilities obtained from the sale of drugs and, in particular, from “drug dealing,”
are quite similar to those acquired in most property transactions. The differences,
however, have to do with the relationship of these utilities with illegality and, in this
case, with organized crime. In that sense, the utilities of drug sales are most similar
to those obtained through any illegal trade.

Moreover, as has been noted, the utilities of those involved in drug dealing are
not the same as for those who run drug trafficking organizations, middle managers
or, in general terms, of drug trafficking in general. In this case, as we've seen, the
utilities of retailers tend to be much lower in financial terms and often higher in
other types of needs ranging from protection, to the satisfaction of an addiction, to
survival.

The reasons that push an individual into an illegal activity such as selling drugs
have to do with a simple equation that takes into account the benefits minus the
costs. Figure 5 shows the factors that influence the decision to participate in the sale

of drugs.

Many of the incentives that are weighed, such as “expected gains” and final “prof-
its”, are not directly related to financial reasons. The participation in many activities,

Figure 5. The decision to participate in the sale of drugs
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particularly illicit or criminal ones, generates other returns, often related to security,
recognition, protection, and so on. These issues are linked to empowerment, relative
or real, of the person who chooses to participate.

Similar to the udilities that the user obtains or seeks to obtain by consuming a
drug, the decision to participate in the sale and, in this case, in the micro-sale, follows
a rational chain of assessments that consider the costs and benefits of entering the
business. Although this can be a rational decision, there are other scenarios in which
the incentive to participate is the product of pressure or even of slavery. In many cases,
participation in drug dealing is a practice of those who find themslves in networks of
human trafficking, prostitution and gang membership. Understanding these incen-
tives is crucial when setting punishments or penalties for drug dealers. Poverty, the
need to support one’s family, and safety considerations lead thousands of people enter
this business without being part of criminal organizations and without receiving large
profits. Evaluating these issues is the first step toward effective policies.

The remaining element in this equation is related to the sanctions and penalties
that can be imposed, which vary from country to country and are often extremely
disproportionate to the crime, sometimes even reaching the death penalty. In these
extreme cases, the criminal organizations are forced to take on the role of guarantor
and protective entity, and must guarantee returns that are commensurate with the
risks involved. In such scenarios, organized crime gains more power, as it is instru-
mental in maintaining order, security and peace.

BENEFITS OF REGULATION
REDUCING DAMAGE CAUSED BY DRUG USE AND THE POLICIES FOR DOING SO

As is known, the policies that seek to reduce the use of illicit drugs have had more
negative effects than consumption itself. With this in mind, the objective of regula-
tion is to reduce the damage caused by use and, perhaps even more so, to reduce
the damage generated by the current prohibitionist policies that seek to reduce or
eliminate drug use and create a “drug free” world. Even through in some cases poli-
cies have sought to understand drug use differently and to treat users as human be-
ings and not criminals, the general trend has been toward inhumane, inefficient and
harmful policies.

According to this logic, the state represses, pursues, stigmatizes and punishes,
thereby cornering users and pushing them into the shadows (see Figure 6). There,
the drug use continues, but it is done in secret, without information and with the
constant feeling that whoever is doing it is taking part in an activity that should be
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hidden. In these areas, any help offered by support and assistance networks, whether
they are the state, family or society, is nullified and the consumer ends up isolated,
silenced and ignored. One of the most serious risks of this isolation is that, because
the users are vulnerable and often dependent, they regularly end involved in orga-
nized crime networks.

Figure 6. Prohibition and drug use in the shadows
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Source: Prepared by the author.

By denying drug use and believing that addiction can be treated by means of
force, prohibition has led to an increase in uninformed consumption and pushed
users into places where there can be no effective policies. In addition, the logic of
prohibition has in many cases led to increases in the spread of other diseases, largely
via shared syringes.

Harm reduction is possible in scenarios where priority is given to openness, ac-
ceptance, and health care and, above all, to understanding and respect for the dignity
of the person. Harm reduction refers to practices, strategies, programs and policies
that focus on reducing the negative health, social and economic consequences of
drug use, whether it is legal or illegal. One of the central elements of harm reduction
strategies has to do with participation levels, being that, “people who use drugs and
other affected communities should be involved in decisions that affect them” (HRI,
2012). The implementation of harm reduction strategies allows the user to be put in
the center of the process.
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Finally, regulating drug availability implies offering them responsibly and un-
der supervision. Prohibition has achieved the opposite, meaning that illicit drugs
are often more easily attained than legally regulated ones like alcohol and tobacco.
Moreover, regulating the drug market would eliminate a significant portion of the
profits made by organized crime, a group that is the “least qualified or incentivised
to manage [drugs] responsibly” (Rolles, 2012).

Organized crime only seeks to increase its profits and is not interested in any
controls — either ethical or of “good faith” — that would generate a degree of respon-
sibility at the moment of sale, nor in distinguishing between buyers, who are only
a source of demand. In addition, dealers often hope that their customers become
addicted or dependent, since this ensures a certain loyalty and fidelity as buyers. For
these reasons, in many cases dealers give away drugs like cocaine base paste, so that
people will become addicted: “The first is free; the second I charge for.”

The central question here is which actor would be more efficient in offering
security at the moment of a drug sale. Is it organized crime, which only wants to
increase its financial return? Or is the state, which can regulate the sale, work to
reduce damages and ensure the buyer’s dignity and health safety? Figure 7 illustrates
the differences.

In a sense, these questions led to the creation of drug distribution and consump-
tion rooms. The idea of drug distribution rooms was promoted in late 2012 by the

Figure 7. Distribution via tobacco shops versus illegal sales

- o &
Yy Y

Quality control

Controlled delivery/access
Health supervision
Security/protection
Monitoring

Labeling

Harm reduction

Uncontroled supply
Open access

Lack of ethics and policy
Secrecy

Lack of security

No quality assurance

Source: Prepared by the author.




224 | Proposals to Regulate the Retail Sale and Consumption of Plant-Based Drugs

Mayor of Bogota, Gustavo Petro. Controlled centers of illicit drug use were part of
an initial proposal that the mayor promoted as a way to reduce the dangers that drug
users faced when they acted clandestinely. The proposal is based on international
experiences in which controlled consumption rooms have reduced negative impacts
on addicts. Examples of these models are the hygienic drug consumption rooms
(DCR) opened 26 years ago in Bern, Switzerland, or the so-called shooting galleries in
Madrid, Barcelona and Bilbao. Petro’s proposal imagines rooms staffed by doctors,
psychologists, dentists and nurses who provide users with health care as well as free
minimum doses to addicts suffering from withdrawal symptoms.”

REDUCING THE RESOURCES OF ORGANIZED CRIME AND SIMILAR ACTORS

One of the major challenges of any reform that seeks to regulate illegal drug mar-
kets is to minimize the resources attained by organized crime gangs or illegal armed
groups via drug production, trafficking and consumption.

Much of organized crime’s funding comes from the sale of drugs, one of the most
lucrative businesses in the world. These resources allow them to increase their finan-
cial, social and political power, and expand their activities and networks of influence.

According to the UNODC, the largest chunk of transnational organized crime
revenues comes from illicit drugs: 20% of all criminal income and between 0.6 and
0.9% of global GDP (UNODC, 2010). With such an availability of resources, crimi-
nal groups can also provide communities with employment, support, opportunities
for social advancement and security. As a result, “criminal entities can gain political
capital with local communities” (Felbab-Brown, 2012). As has been noted, market
regulation of today’s illicit drugs would deprive these organizations of key resources
and allow better use of the millions of dollars in resources spent on pursuing them.
Improvements in product quality, safety, trust, legality and price competitiveness,
among other issues, would make drug traffickers uncompetitive in a regulated mar-
ket. Users would make the rational decision to buy drugs in regulated centers or to
grow drugs themselves in the case of cannabis, which are altogether more attractive
and eflicient routes to attaining drugs.

For criminal organizations, the inability to compete in these markets would end
the violent disputes over territorial control. Here one can begin to see the incen-

25  See El Comercio.

htep://www.elcomercio.com/mundo/Petro-busca-consumo-controlado-drogas_0_754724521.html
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tives that would be generated for those involved in drug dealing under the umbrella
of criminal organizations: the departure of the cartels and organized crime groups
would have a direct effect on retail, being that drug dealers would be out of business.
Special attention would have to be paid to retail dealers, as they would be the ones
who pay the highest costs in a regulated scenario.

REGULATION OF PLANT-BASED DRUGS

The consumption of drugs like alcohol and tobacco is regulated through models
that have positive and negative consequences, ranging from tax collection and the
development of educational policies and communication campaigns focused on re-
ducing use on one side, to the rebirth of black markets and violence caused by over-
regulation on the other.

The regulation of drugs in its broadest sense means the state or private agents
become part of the market by supplying the substances while regulating the produc-
tion and sale and associated health policies: education, prevention, rehabilitation,
and so on. There are also some competitive legalization models, in which the market
regulates itself and the state does not participate. However, in this scenario the state
is forced to take or further develop health care measures in order to contain the nega-
tive externalities. The state must be part of any regulatory scenario. It is important
to make clear that total regulation of the drug market is practically impossible. As
with alcohol and tobacco, a certain percentage will remain illegal. In England, for
example, 25% of the tobacco market is illegal; and it is estimated that in the Russian
market, between 30% and 50% of the vodka — and almost a third of the cognac and
wine — is illegal (Putiy and Ayala, 2010).

TAXEsS

There are ways for the state to benefit under both legalizations scenarios, especially
in the competitive model (in which it also has to incur some costs). But arguments
like Ethan Nadelmann’s lead us to think that the regulated model is more virtuous.
Nadelmann argues that, “The government could raise millions of dollars, with a sales
tax, by regulating production and distribution; some of that money could be used
to fund real prevention and treatment programs.” Gary Becker, a Nobel laureate in
economics, joins this point of view. By comparing the current repressive models with
the legalization model, Becker has demonstrated that the only punishment in this
scenario would be for those who want to evade taxes (Becker, 2005).
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This argument should be the start of a debate about the benefits of regulation.
States could allocate funds they raised to education and prevention programs and
end the absurd and gigantic police and judicial spending necessitated by thousands
of arrests and detentions. Moreover, regulation would have a direct impact on the
prison population, the stigmatization of minorities, youth and women, and, espe-
cially, on people’s rights.

There are various ways to understand the impact of the income that could be
raised through taxes. Although there is no official data on total worldwide collection
of alcohol and tobacco taxes, there are a number of regional and national estimates.
According to the Tax Policy Center, in 2010 the United States collected US$17.3
billion in tobacco taxes and US$6.0 billion in alcohol taxes.?¢ In the UK, in 2010-
2011 tobacco taxes raised £11.1 billion,” and beer and spirit taxes brought in £14.6
billion. And in Spain, of the €9.84 billion collected in tobacco taxes in 2010, €7.97
billion corresponded to the excise tax on tobacco products and €1.88 billion came
from value added tax.”

That said, it is also necessary to explore who will absorb this tax (the consumer or
the product) in the regulation of drugs such as cannabis or cocaine. In both cases, the
costs of production would substantially decrease. The best example is that of cocaine,
whose price rises from approximately US$2,500 per kilo in producing countries to
US$100,000 in the U.S., numbers that, while rough, help to explain the real costs
of production, transportation and sale, as well as those associated with corruption.
Understanding these costs allows one to deduce the drug’s street sales price in a con-
trolled scenario. According to estimates made by economist Jeffrey Miron, the price
of legalized marijuana would be half what it is today and, in the case of cocaine,
the price would drop to 20% of current values (Miron, 2010). According to other
models (Liccardo, 2008), prohibition is estimated to increase production costs by
up to 400%.

In this context, it is necessary to understand how a tax on selling drugs would
be formulated. Tobacco taxes, for example, are characterized as a tool that, besides
ensuring large revenues for the state, also acts as a kind of disincentive for consump-

26 See Tax Policy Center. Regarding tobacco: http://www.taxpolicycenter.org/taxfacts/displayafact.
cfm?Docid=403. And regarding alcohol: http://www.taxpolicycenter.org/taxfacts/displayafact.
cfm?Docid=399

27 See Tobacco Manufacturers Association: http://www.the-tma.org.uk/tma-publications-research/
facts-figures/tax-revenue-from-tobacco/

28 See ABC.es: http://www.abc.es/20110119/sociedad/abci-impuestos-tabaco-201101190130.heml
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tion. It is often a disincentive that principally affects the lower classes but at the same
time helps to reduce use overall. Nonetheless, it is especially important to note the
differences among those who absorb the value of the tax, called the zx burden.

In the case of tobacco, producers and users share the tax burden. The tax is set on
the actual cost of production, which can either be a fixed or real price but in general
is one that remains relatively stable. What makes tobacco (cigarette) prices rise is the
increase caused by the tax.

In the cases of marijuana and cocaine, the reality is different. Their final prices,
either wholesale or retail, are the result of a series of costs added throughout the
chain, which mostly have to do with the corruption, insecurity and punishment
present in the process. All of these costs arise from the illegal nature of the drugs.
Consequently, in legal and regulatory scenarios, these costs would be replaced by
those generated by the regulatory systems and their bureaucracies.

Therefore, the final costs of these drugs if they were legal would be substantially
lower than they are today. If the price were kept at that lower level, there would be
a risk of creating new incentives that could increase consumption. With low prices,
demand can be affected, especially when the barriers to access have been lowered.

Given that the costs associated with the cultivation, production, transportation
and distribution (sale) would be lower, a tax on these prices serves a dual purpose:
1) to generate revenue; and 2) to increase the price so that it stays in normal levels,
compared with current prices. This second purpose is especially important as a way
of avoiding a radical drop in prices and its impact on access and consumption levels.

QUALITY CONTROL

Retail market regulation also offers an opportunity to improve product quality. In
the case of cannabis, its quality has greatly improved due to the increase in personal
cultivation and the availability of real cannabis, which has led to the elimination of
much of the marijuana that’s been mixed with other substances. This is what hap-
pened, for example, in the case of “Paraguayo,” the consumption of which — because
of its mixture of glue and other compounds — has dire consequences for the health of
users and frequently leads to addiction to substances that are not cannabis. Under a
regulated model, the presence of such compounds could be eliminated, thus ensur-
ing the quality of the final product. In successful cases of partial regulation, such as
that for medicinal use in California or the tolerance of drug sales in the Netherlands,
steps have been taken to label cannabis according to its percentage of THC, which
makes it clear what type of drug is being sold.
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Furthermore, the lack of purity of drugs sold on the street is worrying, especially
in the case of cocaine. Purity levels often do not exceed 50%. While in many cases
the drugs are mixed with substances that do not have harmful health effects, in many
others the chemicals used do have very negative effects. Indeed, on many occasions
users develop addictions not to the cocaine itself, but to the chemicals added at the
end of the chain, which leads to situations where they are dependent on specific
dealers.

Regulation would permit quality control systems, supervised by health institu-
tions that would act as guarantors of the production, composition and origin of the
substances on the market, thereby minimizing the risks faced by users who do not
know what they are consuming.

TRUE EDUCATION, PREVENTION AND REHABILITATION PROGRAMS

The expensive anti-drug campaigns that have been launched in most countries in
Latin America and other nations around the world are characterized by a focus on
terror, intimidation and stigmatization. Because they are not based on evidence but
on moral discourses, they have been powerful tools for boosting uninformed con-
sumption, stigmatizing consumers and criminalizing various kinds of users.

These campaigns are heavily criticized by the public, which sees them as ineffec-
tive tools and propaganda that serve purposes far from the stated goals of ensuring
the health and welfare of the users. For example, one of the main conclusions of the
study Politicas de drogas y opinién piiblica (“Drug Policy and Public Opinion”) per-
formed by Asuntos del Sur in 2012 in six countries in Latin America, is the negative
evaluation of these campaigns in all countries surveyed. In Santiago, Chile, 52% had
a negative view of government campaigns aimed at preventing consumption; the
percentage in Mexico City was 46%.%

To be effective, educational strategies must provide truthful information and
tools that allow consumers to make an informed decision about beginning or con-
tinuing drug use. Educational programs can reduce damages by reporting on the
actual effects of the use of different drugs.

29 See Asuntos del Sur, 2012. Politicas de drogas y opinién piblica. www.asuntosdelsur.org/estu-
dio2012
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REDUCTION OF CRIME ASSOCIATED WITH DRUG BUYING

In case of problem users, the delivery of minimum doses would dissuade them from
committing crimes to acquire drugs by keeping them out of contact with criminal
organizations. Furthermore, in the regulated system today’s prices for most illicit

drugs would fall.

REGULATION OF DRUG DEALING

To be effective at lowest levels of the chain, the regulation of drug dealing must be part
of a comprehensive regulatory package that also regulates much of the drug trafficking
chain. This is because regulating drug dealing without regulating production can lead
to unintended consequences; in this case, the provision of drugs by drug traffickers
remains illegal. Regulating only one step may bring more costs than benefits.

To design a model that regulates drugs and drug dealing, it is necessary to have
partial or total regulation of stages such as cultivation, production, transportation
and sale. One of the most common problems faced by proponents of legalization or
regulation of illicit drug use has to do with its effects when the other parts of the chain
are still illegal. If one looks at Mexico’s reactions to Prop 19 in California, Colombian
arguments during the same period, and more recent calls made by Presidents Juan
Manuel Santos (2010 -) and Otto Pérez Molina (2012 -) in reaction to cannabis regu-
lation adopted in Colorado and Washington, all of them are linked by a common line
of questioning: How can we continue criminalizing supply while we legalize demand?
What are the negative effects of continuing to criminalize the activities of farmers,
producers, traders and retailers when those who consume go unpunished? Do the
regulation of drugs and the criminalization of the supply imply an inconsistency?
Can regulatory models even survive when important parts of the chain remain illegal?

Regulating only one link in the chain — retailing — would have a funnel effect of
concentrating all the pressure at this stage to distribute the drug legally. In a regula-
tory framework that does not affect the other stages, all earlier actions involving traf-
fickers would be illegal. In this case, their acts would be criminalized and punished,
not for the act of sale, but for the steps taken to get there. One can also imagine sce-
narios in which the production and distribution of lesser amounts is decriminalized
by turning a blind eye to these stages. While this would have fewer negative effects,
it would have similar effects on retail dealers.

To move forward, it is necessary that we begin with the regulation of the previous
stages (production and wholesale). Only then one can explore on how to regulate
micro-sales.
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If these preconditions are not met, there are other indirect ways to regulate. One
is via quality control, which serves as a regulation method. Quality control, which
should be provided by health authorities and could be similar to the controls that are
applied in scenarios where prostitution is still illegal, must be a voluntary mechanism
driven by incentives that result in end benefits to the seller. Those are monitored will
offer certain guarantees to consumers in terms of product quality and safety in the
transaction. As these control mechanisms deal with an illegal substance, this practice
has limitations in terms of the power that consumers can exercise when dealing with
sellers.

Finally, it is necessary to establish rehabilitation programs for those working in
drug sales. Reinsertion plans would vary according to the sector or depending on the
person’s condition: deprived of freedom or free, needing job training or the able to
undertake study, imprisoned. To design such policies, various experiences of reinte-
gration should be analyzed.

COSTS ASSOCIATED WITH THE REGULATION OF USE
INCREASED COSTS OF IMPLEMENTING HEALTH PROGRAMS

While regulation would allow problem users to be addressed with more speed and
openness, thereby reducing long-term costs, the overall costs associated with health
care would increase. This is due to the cost of the plans and campaigns that govern-
ments and organizations would have to develop to educate and prepare the general
population and to rehabilitate problem drug users.

INCREASED INVOLVEMENT OF ORGANIZED CRIME IN OTHER ILLEGAL ACTIVITIES

Upon losing the drug business, it is likely that traffickers would seek to fund them-
selves through other activities, in the process increasing their use of violence to main-
tain and augment their power. They could increase the scope of their activities to
include prostitution, human trafficking, migrant smuggling, kidnapping, participa-
tion in the sale of other illegal products, and piracy, among others.

GOVERNANCE AND DEMOCRACY AS NECESSARY
PRE-CONDITIONS

One of the main problems of Latin American drug policies is that they are based
on policies from other countries and heavily angled toward the needs of the United
States. Prohibition has also failed becauase it is a bad copy of previously used strate-
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gies. As we move forward in our analysis of what policies Latin American countries
should develop, especially when considering the recommendations presented below,
it is necessary to consider diverse elements that help one understand the diversity of
the realities in the region, along with indices of democracy and national economic
scenarios.”

Without a doubt, one of the great challenges is to design and implement success-
ful policies in democratic settings, where human rights are respected and people are
at the center of the strategy. To advance in this respect, one must respect the demo-
cratic framework and capacity for governance of each country. Democracy is a start-
ing point, since we assume that for policies to be effective they must be implemented
in democratic settings by leaders that have public support. In addition, the levels of
public understanding and capacity for governance should offer the citizenry some
reassurance about the government’s ability to develop such policies. In other words,
we are talking about the conditions of state stability and respect for human rights
necessary for a successful policy. The proper evaluation of these conditions — via the
levels of support for democracy or for tough-on-crime initiatives, for example — is
helpful for predicting the chances for success of progressive regulatory policies.

A 2009 study led by Salazar and others explored the relationship between devel-
opment and drug use. Using the human development index and rates of drug use in
countries in the region, they noted that, “the higher the human development index,
the higher the consumption rates” (Salazar et al., 2009). While the authors do not
claim that there is a direct relationship between human development and drug use,
they do present observations that speak of elements that may be causal for consump-
tion. One of their conclusions has to do with the “ease” with which drugs can be
accessed in countries with a high human development index; they put forth the case
of Argentina, a country with high human development index that also has one of the
highest prevalence of use rates in the region.

Below we examine some Latinobarémetro survey results (2011) and indices to
observe the relationships and differences between drug policies and use prevalence
rates as reported by the UNODC in 2012.

30 We do not forget that the successful eradication of the drug cartels in Chile in the 1970’s came
during the dictatorship of General Pinochet, who in his early years implemented an aggressive er-
radication strategy. Achieving that goal had to do with the dictatorial nature of the government,
which imposed rules according to its objectives, without any regard for human rights or dignity.



232 | Proposals to Regulate the Retail Sale and Consumption of Plant-Based Drugs

SUPPORT FOR DEMOCRACY, DRUG POLICY AND CONSUMPTION LEVELS

We can take the support for democracy as a starting point. The Latinobarémetro
survey includes a question related to this issue. Looking at the rates of support in
selected countries, only two out of ten have support of less than 50%: Brazil (45%)
and Mexico (40%). In real terms, these may be the countries with the largest num-
ber of casualties in the War on Drugs. While Mexico’s situation is better known, the
levels of violence in large Brazilian cities and in northern Brazil are also worrisome.
In a sense, while they are democratic countries, their levels of citizen support for
democracy are quite low. We can also say that over time the two have followed fairly
repressive drug policies, but with very little success. Despite the relative progress
of Mexico, the current situation can be classified as disastrous and it does not offer
much hope for change. Brazil, meanwhile, is known for the high levels of violence
that can be associated both directly and indirectly with the drug problem, especially
in the favelas (slums) of the big cities, where the state and democracy are largely
absent and where one finds the worst practices, human rights violations and vio-
lent acts. Among that country’s most recently implemented policies are changes to
the laws on carrying and dealing, which, contrary to expectations, have increased
the prison population. When comparing support for democracy with consumption
levels (see Figure 8), the differences between the two countries are low. Mexico has
a prevalence of 1% cannabis and 0.3% for cocaine, while in Brazil the numbers are
2.6% and 0.7%, respectively. Overall, if we compare consumption and support for
democracy, the levels are low in both countries.

At the other extreme one finds Uruguay and Argentina, countries with the most
support for democracy, at 75% and 66%, respectively. Uruguay is a particular case
and difficult to compare to Argentina because of geographic, economic, and other
conditions. However, both countries have taken important steps in relation to drug
policy, or at least shown intentions to do so. The Uruguayan case is perhaps the
most emblematic of the region, thanks to the audacity of President Jose Mujica, who
opened the debate in the region through leading by example. Uruguay is the country
in the region with the greatest support for democracy and the highest support for
drug policy change.’® When we compare support for democracy with drug use in
both countries, we also find common elements: both have consumption levels above

31 'This condition is still present despite the government’s decision to freeze the parliamentary debate
on regulation, a decision that does not deprive the country of its position at the forefront of the
regional debate.
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the average of other observed countries. Moreover, Uruguay has the highest rate of
cannabis use (5.6%) and cocaine use (1.7%), while Argentina is second in cocaine
use (0.85%) and fourth in cannabis.

Figure 8. Cannabis and cocaine use and support for democracy
in various countries in Latin America
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The general relationship between support for democracy and drug consumption
offers more clues. The four countries with the highest consumption rates — Uruguay,
Chile, Bolivia and Argentina — have levels of support for democracy over 61%. At
the other extreme, where one finds countries with lower prevalence — Costa Rica,
Peru and El Salvador — support for democracy is in the range of 55-65%. This com-
parison is not enough to sustain a relationship between support for democracy and
drug use, but it does allow one to observe that the level of support for democracy
appears to be a factor and that it follows the (positive) moves the mentioned coun-
tries are taking in terms of drug policy. In a sense, greater respect for democracy and
opportunities for dialogue and participation offer a greater chance that the issues that
societies have historically avoided will at least be discussed.

THE RELATIONSHIP BETWEEN THE ECONOMY AND DRUG USE

Just as the relationship between development and drug use can offer clues about
differences in consumption patterns, it is necessary to explore the relationship be-
tween the Purchasing Power Parity (PPP) and consumption. There is no doubt that
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purchasing power influences the ability to buy drugs. However, it is necessary to take
into account the inelasticity of demand in specific situations that generate drug use
scenarios; for example, the behavior and level of inelasticity of an addicted consumer
compared to that of a recreational user. Does purchasing power affect behavior at the
moment when one decides whether to consume or not? Does the purchasing power
parity of a country affect how drugs are consumed in it? Does it affect how much is
consumed?

By taking as an example the PPP of the countries analyzed in the previous section
and comparing it with the prevalence rate in consumption (see Figure 9), one finds
certain relationships: with the exception of Bolivia, all the observed countries offer
some similarities. Those that have a higher PPP also consume more cannabis and
cocaine. The countries with the highest parity are Uruguay (US$16,607), Argentina
(Us$18,205) and Chile (US$17,380), and, as noted, these are three of the four larg-
est consumers (in terms of prevalence) among the countries studied. At the other
extreme, Costa Rica, Peru and El Salvador — countries with lower purchasing power
parity — also have the lowest rates of prevalence. Bolivia is the exception, because
while its parity is US$4,789, it is among the countries with the highest prevalence of
the two drugs.

Figure 9. Cannabis and cocaine use and purchasing power parity
in some Latin American countries
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THE RELATIONSHIP BETWEEN LIFE SATISFACTION AND DRUG USE

Finally, it is also important to explore the relationship between drug use and other
behaviors. One of a drug user’s stimuli may be a pursuit of happiness or satisfaction
related to his everyday life or his hoped-for life, and such stimuli come into play in
his rational decision to use drugs. The quest for satisfaction may have much to do
with the search for drugs. However, many of the arguments that explain the failure
of prohibition explain the user’s search for an escape in drugs as a way to combat
his lack of happiness. For this reason, many prevention campaigns, especially those
aimed at young people, try to offer options (diversions, sports, art, etc.) to help
counteract the dissatisfaction with everyday life that can eventually lead to drug use
and abuse.

There is considerable evidence about the relationship between consumption and
dissatisfaction, which can take the form of depression, dependency, addiction, or
simply a lack of happiness at being without the substance required.

As seen in Figure 10 (based on data from Latinobarémetro (2011) and UNODC
(2012)), the countries where marijuana is most consumed (in terms of prevalence/
year) — like Uruguay, Chile and Bolivia — have low levels of satisfaction compared
with the rest of the sample. In all countries, except Peru and El Salvador, it is possible

Figure 10. Cannabis use and the level of life satisfaction in various Latin American countries

100

90

80

70

60

50

40

30

20

10

Uruguay Chile Bolivia  Argentina  Brazil Colombia Mexico CostaRica Peru El Salvador

Life satisfaction -4 Cannabis —— Cocaine

Source: Prepared by the author using data from Latinobarémetro and the UNODC.



236 | Proposals to Regulate the Retail Sale and Consumption of Plant-Based Drugs

to see an inverse relationship, being that those with higher levels of life satisfaction®
show lower prevalence of use.

This data should be interpreted with caution because, while it serves for future
debates, it is not sufficient to prove that there are direct relationships. Samples from
selected countries are not representative of the entire region, but they do give an
overview of countries with different realities that in some way represent the region’s

diversity.

One must better understand today’s scenarios in order to offer solutions that fit
the reality of each country and, above all, that help clarify the minimum conditions
that a state must have for reforms and measures related to changes in drug policy
to be effective. Faced with the possibility of implementing regulated scenarios, it is
very important to take into account the conditions in a variety of countries (in terms
of democracy, economy, human development, satisfaction, etc.) to recognize which
ones could be scenarios for the proposed reforms.

In this sense, Uruguay deserves attention because, as seen in the selected indices, it
offers conditions related to high rates of prevalence of use and to steps that its leaders
are taking to change the current drug focus and policy. One has to ask what conditions
this country has that allow it to be so successful in this debate and to take the huge
strides it has proposed (ones which could lead to revolutionary reforms worldwide)?

The first condition has to do with democracy, not only the support for democ-
racy shown in surveys, but also a democratic culture that allows society and its insti-
tutions to initiate a wide variety of discussions, including about drugs. The existence
of spaces for discussion in which citizens participate widely is the first step in moving
toward reform. Second, democracy is reflected in institutional quality that enables
progress towards possible reforms. These are key conditions for generating ques-
tions, which are followed by debate and discussion and eventually lead to proposals
and reforms. This democratic environment, coupled with economic stability and the
absence of a debate about security, violence and death, make the country an ideal
scenario for change.

At the other extreme are countries where the debate on drugs is very fraught,
such as Mexico, Colombia and El Salvador. These countries offer different economic

32 Latinobarémetro’s question about this issue is as follows: Generally speaking, would you say you
are happy with your life? Would you say you are: a) very satisfied, b) fairly satisfied, c) not very
satisfied, or d) not at all satisfied. In Figure 10 we only include ‘very satisfied” and ‘fairly satisfied.’
Total by country 2011.
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characteristics, but they share the experience of living and having lived in situations
in which the debate about drugs is directly related to thousands of deaths caused by
cartels and organized crime and the almost endless violence that has been caused
by the War on Drugs. Without a doubt, these situations create an environment in
which the space for evidence or rational debate is very small: too much blood has
been shed for people to be willing to sit down and talk, and there are too many con-
flicting interests (corruption, cartels, police, government, etc.) to launch a dialogue
about the subject.

At some level, Chile and Argentina share characteristics with Uruguay. As such,
it is important to consider that in these countries reforms might see some success. In
Colombia’s case, while the government has helped to open a debate and the country
has some leadership in the region, it is still threatened by instability due to armed
conflict and its role as a cocaine producer. These conditions make the debate there
very vulnerable to circumstances.

RECOMMENDATIONS: PUBLIC POLICIES FOR REGULATING
AND CONTROLLING THE USE AND RETAIL SALE
OF PLANT-BASED DRUGS

The following recommendations are general suggestions for developing new regula-
tory frameworks or improving existing ones, based on the situation of each country.
Although there are some universal elements on the road to optimal regulatory models,
as has been seen throughout this text each country must develop a model appropriate
to its identity and reality. The main distinction between Latin American countries
begins with the differences inherent in their contrasting roles as producer, transit or
consumer countries. In some cases, they are all three, a phenomenon that has ex-
panded in recent years largely because cannabis crops are found in almost all coun-
tries, something that is not true in the case of coca. One of the major failures of the
implementation of prohibition laws around the world is that they have been copied
from countries like the United States and applied to ones with quite different realities.
In a way, a new “Washington Consensus” has been imposed, this time on drug policy.

Public opinion requires special attention. There are no regional studies that help
to explain the public’s attitudes and perceptions toward these issues. It is necessary to
develop strategies to educate the public on the basis of science and evidence, and as a
starting point their current positions and preferences must be known.

To develop educational and communication strategies, it is necessary to analyze
trends in public opinion. Such strategies should show prohibition’s negative effects
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on human rights, increased drug use and related violence. As a general recommenda-
tion, it is important to consider the use of concepts such as ‘regulating illegal drugs
like alcohol is regulated” and to avoid using the word ‘legalization.’

Finally, when designing and implementing new policies, one should emphasize
the importance of assessing each country’s democratic, economic, cultural, political
and welfare conditions. These analyses must go take into account the characteris-
tics of each country, whether it is a grower, producer, consumer, transit or multiple
profile country. As has been seen, a country’s level of democracy, development and
welfare can influence the drug use behavior and opinions on drugs (or freedoms) of
its citizens, and, above all, the capacity of its institutions to successfully carry out
proposed reforms.

It is also advisable to proceed in stages, according to the state of the debate in
each country, since in the vast majority of the region’s countries the political costs of
proceeding are high. For this reason, front-line political actors are reluctant to take
the lead on this issue. Civil society organizations have the responsibility to accom-
pany the political leaders; otherwise, these will continue to be taboo subjects that
prevent any progress in public opinion or public policy, and any changes made will
be seen as proposals and implementation led by elites.

Before moving forward with concrete proposals, the following measures should
be taken; these measures constitute the foundational steps needed to assure a positive
environment in which to develop and implement the proposals in this document.

DECRIMINALIZATION AND DEPENALIZATION

Before applying a regulatory model, it is advisable to decriminalize the use of all
drugs, something that is politically more feasible than regulation and can serve as a
preparatory step that will generate the conditions to proceed.

Decriminalization allows the consumption or sale of illicit products without a
penal response. There are two types of decriminalization: one that allows the law
to go unenforced and one that makes it less rigorous. According to the authors of
“La batalla perdida contra las drogas” (“The Lost Battle Against Drugs”), decrimi-
nalization only lowers congestion in the system. “The goal of decriminalization is
to decongest the judicial and penal system and benefit a large number of users by
appealing to the argument that the use of psychoactive drugs is a victimless crime”
(Guerrero, 2008). In other words, it is a measure that frees up institutions, and above
all people, by ceasing to view those who use drugs as criminals.
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Decriminalization can be successful by also allowing the state to address this
problem in a new way, especially when the prosecution stops focusing on users, who
cease to be criminals (or at least to be treated as such), in order to focus on members
of organized crime.

Unlike decriminalization, depenalization envisages amendments to the law where
it punishes drug use; it should be the second step. There are variations in this, de-
pending on whether drug use or trafficking is depenalized. In general, depenalization
ends criminal penalties for users. It is a step beyond decriminalization in terms of
reducing the weight of drug laws, and it is more effective, as it delivers better results.

Both measures move the focus of repression away from the user. This substan-
tially increases the ability to implement health policies around education, prevention
and rehabilitation. It also stops users from being driven underground, where it is
much harder for institutions and aid to reach them.

QUALITY CONTROL AS A FORM OF REGULATION

In scenarios where the processes associated with what is now the drug trade cannot
be totally regulated, establishing quality control mechanisms permits the develop-
ment of a new kind of regulation. These mechanisms should be developed in line
with principles of tolerance, on the understanding that a form of control, including
one on illegal activity, can bring more benefits than allowing the illegal scenarios to
continue as they are (i.e. the szatus quo).

Ideally, quality control should be implemented by health authorities, but if this
is not possible, it can be delegated to non-governmental organizations. It also should
be a voluntary mechanism stimulated by incentives that result in benefits for the
dealer. These can range from security guarantees to amnesties in exchange for co-
operation and the ability to participate in rehabilitation or workforce training pro-
grams.

Those who are monitored under this process will guarantee consumers a certain
product quality and transaction safety. Being that these are control mechanisms for
a currently illegal substance, this practice only offers consumers a moderate level of
power when dealing with sellers.

The voluntary quality control model should generate the following benefits to
the seller, the consumer and the environment in which these transactions are made

(see Figure 11).
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Figure 11. Quality control as a form of regulation
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< Control over quality: This process will ensure minimum quality standards in the
products sold, which will also serve as an important element in facilitating better
competition through the presentation of better or higher quality products.

< Harm reduction: Improving product quality will have positive effects on the po-
tential negative health outcomes associated with drug use. By knowing the exact
composition of the substance, the consumer and the system will be aware of
which substances are being bought and sold.

< Identification: Even in a voluntary system, the identification of the actors may be
beneficial in later stages where the vendors are integrated into legal markets, as it
could help control potential outbreaks and reduce the illegal profile of the actors
as they move toward reintegration.

+  Geotracking: The move toward quality control offers a form of geotracking that
allows for the improvement of safety mechanisms, the maintenance of order and
an increase in relative knowledge of the activity. This tracking can be lax, as when
large parts of a city or smaller land areas are turned into zones of tolerance for
drug transactions.

+  Safety: The existence of quality control systems increases the consumer’s sense of
security. It would also have significant effects on crime reduction in areas con-
trolled by organized crime. Participation in drug sales would no longer involve
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costs related to safety or the constant struggle for territorial dominance. These
tensions would be dramatically reduced.

< Fidelity: Improved quality assurance systems generate loyal relationships between
buyers and sellers, which also contributes to increased knowledge of the sub-
stances being sold and adds a degree of complicity between the parties involved.
This mechanism also empowers buyers faced with the uncertainty and vulner-
ability that currently exist in these scenarios.

¢ Price increases: This model is bound to lead to price increases, as ensuring a con-
stant flow of better quality drugs implies certain costs, and also because the buy-
ers would be willing to pay more for the benefits mentioned.

A model without quality control maintains the status quo, a system ruled by
uncertainty for sellers, buyers and society, insecurity, lack of guarantees and the dis-
persion of supply.

REGULATING CANNABIS FOR MEDICINAL USES

The use of cannabis for medicinal purposes should be regulated as it is done in eigh-
teen U.S. states.

Depending on the political system in place, the sale of cannabis by prescription
should be overseen by central or regional governments.

Patients should be properly registered and have a badge similar to the Medical
Marijuana Identification Card that is granted in California after an evaluation by the
regulating agency.

Those applying for this card should cover the costs associated with the adminis-
tration and related bureaucracy. Cannabis should be distributed in regulated dispen-
saries, where the drug should be labeled and certified by health authorities.

HARM REDUCTION

National and local health authorities should develop harm reduction programs. Im-
prisoned drug users require special attention. Harm reduction refers to the practices,
strategies, programs and policies put into place to reduce the negative health, social
and economic consequences of the use of legal and illegal drugs. A central element in
harm reduction strategy is the level of participation, because, “people who use drugs
and other affected communities should be involved in decisions that affect them”
(HR1, 2012). The implementation of harm reduction strategies allows the drug user
to be put in the center of the issue.
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Harm reduction strategies should also be implemented in the sales, buyer/seller
interaction, and transport processes. In this way, harm reduction theories can acquire
a true regional, national and local identity. Harm reduction cannot be monopolized
by healthcare strategies, especially when the damage to the health of users is much
less than that inflicted on their welfare and dignity by repressive actions.

MASss PARDONS TO REDUCE PRISON POPULATION

Another important step is to reduce the population imprisoned for violating drug
laws (usually incarcerated for drug dealing or use). Excessive sentences are largely
responsible for prison overcrowding in Latin America. An interesting example is the
mass pardon granted by the Constituent Assembly of Ecuador in 2005, which was
discussed earlier in this document.

SPECIFIC RECOMMENDATIONS

In general terms, when discussing the possible economic scenarios that would be
brought about by legalization or regulation, it is necessary to have reliable data on
the prices and profit margins in the various links in the chain. Misinformation is one
of the main obstacles to moving forward with an honest debate based on evidence.
This recommendation is very important, because the lack of data and evidence, or
its instability or unreliability, may have unexpected effects when developing and
implementing public policy.

Keeping in mind the arguments posed, and recognizing the various issues, short-
comings and debates that still need attention, the specific recommendations are as
follows.

Regulating the sale of cannabis for personal use

+ 'The sale of cannabis should be regulated in a similar way to how alcohol and
tobacco are handled, which would facilitate regulation’s implementation and
approval. There are several examples of alcohol regulation models that can be
copied and adapted to local or national realities. Regulation that uses legal iden-
tification is especially recommended. For example, the U.S. alcohol drinking age
is twenty-one, while in many Latin American countries it is eighteen.

+ 'The sale of cannabis should not be limited to a country’s residents or citizens.
States must develop standards and regulations that allow free access to all who
are within its territory.



Eduardo Vergara | 243

All cultivation, production, possession, transport and distribution should be le-
galized and regulated, in order to prevent the development of illegal areas that
are dependent on legal acts.

Access to cannabis must follow similar regulations to those of other legal drugs
in the country where it is regulated.

Cannabis regulations should also address its use in situation such as driving a
vehicle or operating machinery, among others. Standards should be set for the
presence of THC in the body, allowing for the presence of low percentages as in
alcohol regulations.

Carrying cannabis for personal use should be regulated, allowing for the trans-
port of quantities larger than a single personal dose when they are meant for
personal or group consumption, or for legal sale.

If alcohol is prohibited in public, except in specifically authorized areas, regu-
lated cannabis use should be too.

The sale of cannabis should be taxed, not only to raise resources to fund health
and education programs related to the use of it and other drugs, but also to
ensure a minimum price, similar to that of the black market of the country in
question.

Zones for consumption and sale should be established, in order to protect areas
of the city and establishments such as schools and colleges that may be affected
by their proximity to places of use or sale. In this case, the rules may be similar
to those that exist around the sale of alcohol and tobacco.

The dosages available for sale in the permitted locations should be labeled with
the warnings and information required by the health authority, such as THC con-
tent, origin, and so on. The product provider’s data should be placed alongside
the information from the country’s mental and health authority.

Doses sold in the permitted spaces should be standardized in terms of size, quan-
tity and format.

Advertising and labeling, as well as all media campaigns, should be regulated in
the way that the sale of tobacco is today.

Regulating clubs and cooperatives for cultivation and use: These groups organize
to buy cannabis in order to avoid dealing with the state or large producers in
cases when one, the other, or both exist. These clubs provide cannabis to their
members and also provide spaces for use and leisure.
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Regulating access to and use of other drugs

<>

<>

<

The retail sale of coca leaf should be regulated, and markets that allow its sale
should be created and regulated. This type of regulation should assume that the
coca leaf is not a narcotic, and in no case should it be combined with other po-
tential drug regulatory scenarios.

Cocaine (hydrochloride) should be sold in accordance with strict rules and li-
censes, in a pharmacy model, there should be restrictions on age and mental and
health conditions.

A consumer registry should be established with the aim of classifying recreational
users, problematic addicts and those who consume for medicinal purposes.

Medical societies or schools should determine the quantities permitted and the
conditions that allow access to these drugs.

In the case of problem or dependent drug users, the state should provide access
to minimum doses and controlled spaces for use. However, if there are substi-
tutes for treating addiction, such drugs or substitutes must logically be provided.

The state should create user rooms, supervised by professional bodies composed
of physicians, psychologists, dentists and nurses who can provide care to addicts
or users who suffer withdrawal syndromes.

The doses available for sale in permitted spaces should be labeled with the infor-
mation and warnings required by the health authority and should indicate the
cocaine content (purity), composition, origin, and so on. The product provider’s
data should be placed alongside the information from the country’s mental and
health authority.

Doses sold in the permitted spaces should be standardized in terms of size, quan-
tity and format.

Advertising and all sorts of media campaigns should be banned in public places.
Advertising should only be available to existing customers and limited to provid-
ing information about locations for controlled use and harm reduction programs
offered by the state or related organizations.

Policies focused on retail drug dealers

<>

As those who had previously been engaged in drug sales will find themselves
unemployed and isolated from the criminal gangs that indirectly offered them
everything from security to the meaning of life, the first goal should be reinte-
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gration into society, followed by regulation. It is necessary to focus on reducing
the damage that unemployment and the loss of personal networks can cause; the
main objective of this process is to prevent these people from following the easi-
est path and participating in other criminal activities.

Reintegration programs should provide tools to help dealers find lawful employ-
ment and to ensure that, at the very least, they receive income similar to what
they earned in the drug market. During these programs, it will be necessary to
provide financial resources and basic needs (e.g. housing, clothing, food, etc.)
so that the dealers are no longer reliant on their previous activities and are not
tempted or forced to return to crime. An effective strategy should be able to
completely replace the criminal networks and their benefits in daily life.

It is useful to review the United Nations’s Disarmament, Demobilization, Reinser-
tion, Reintegration (DDR) strategy. While it was conceived to demobilize armed
groups (combatants) and ensure the sustainability of the peace process, it pres-
ents some useful similarities. Reintegration can cause dealers psychological and
physical challenges related to other illicit activities, such as prostitution, traffick-
ing, etc., in which they participated while dealing drugs.

Reintegration processes may offer voluntary relocation to places elsewhere in the
country or abroad, thus ensuring integration in spaces where dealers will not be
judged on their previous behavior. This aims to stop them from falling back into
the same network they once called home, considering that in most scenarios,
these criminal networks will not be completely disabled and will continue to
seek the participation of those with whom they used to work. In addition, vol-
untary relocation of those involved in retail dealing enables them to rebuild their
lives far from the people and society who stigmatized them before and who now
make them feel that they have no chance of reintegration. Finally, voluntary re-
location keeps their customers from coming back into contact with them.

It is important to offer amnesties to dealers depending on their various profiles;
amnesties should be offered to dealers who are involved in legal proceedings or
already incarcerated. While they remain in prison or in legal proceedings, the
chance that they will participate in trafficking or crime is heightened. Moreover,
in many cases putting someone behind bars only leads them to act with more
experience and toughness when they get out and try to return to the same ac-
tivities that led to their punishment. Nonetheless, it is important to note that,
depending on the kind of the activities they participated in, certain forms of
punishment are justified.
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+ Creating programs for user-dealers who are dependent on drugs and whose par-
ticipation in dealing was based on the need to supply their personal use. As this is
the most vulnerable group, it is necessary to pay special attention to the reasons
why they participated in this activity. These programs should not be mandatory
or forced, but rather offered as an alternative to the penalties the dealer could
pay or is serving. Addicted dealers have the highest level of motivation to return
to dealing, and if they are unable to do so, to engage in other illicit activities to
satisfy their addiction.

+ Last but not least, it is imperative to develop quality control systems as a form
of retail regulation.
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lllegal Drug Cultivation and Legal Regulatory
Options in the UN Drug Control Framework:
Comparing Coca and Opium Poppy

Daniel Brombacher’

INTRODUCTION

Just a few countries in the world monopolise to a very considerable extent the illegal
cultivation of coca and opium poppy, the source plants for cocaine and heroin, com-
monly known as hard drugs. For coca, these are the South American countries of
Bolivia, Colombia and Peru; for opium poppy, alongside a number of comparatively
insignificant producer states, these are the Asian countries of Afghanistan, Myanmar
and Laos. There is also a whole range of states that produce opium poppy legally
for pharmaceutical and culinary purposes. This kind of legal utilisation of alkaloid-
containing plants such as opium poppy or coca is possible within strict international
guidelines and the framework of a thorough international regulatory regime and is in
accordance with the three relevant UN Drug Control Conventions. While these legal
uses of opium poppy have become well established, there are so far only limited legal
utilisations for coca and therefore hardly any possibilities for making legal profit from
its cultivation. Some states, notably Bolivia, have for some time been attempting to
boost the use of the coca leaf for legal commercial purposes. The problem, however,
has been the failure to implement an effective and therefore credible regulatory system
for coca-growing and, therefore, a failure to avoid surplus production for illegal pur-
poses. At the same time, alkaloid extraction from the coca leaf would represent a vi-
able possibility for utilising and commercialising the plant without any legal conflicts.
With the strictly controlled alkaloids removed (or with their content reduced below
certain thresholds), coca would no longer subject to counter-narcotics law.

*  The content of following article represents exclusively the opinions of the author, not those of the

Deutsche Gesellschaft fiir internationale Zusammenarbeit (GIZ) GmbH or any other third party.
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In this way, the legal use of coca would present the Andean states with a good
possibility of reducing the damage that has for some considerable time been done in
the affected countries due to drug cultivation and to the efforts to contain the prob-
lem. The legal opium poppy economy, as it exists in countries like India or Turkey, is
almost completely unknown in Latin America. However, the analysis of this possibil-
ity and the comparison with the cultivating states of South America is very instruc-
tive and can provide a basis for the formulation of proposals for the reform of current
drug control policies. With this goal in mind, the present study adopts the following
approach: the second chapter presents the problems arising from cultivation and
the often widely diverging legal and political frameworks in the three Andean states
that monopolise coca production worldwide. The third chapter outlines the negative
social, developmental and environmental impact that drug cultivation has in the
affected states and the extent to which the legal framework directly conditions the
impact that the production of organic drugs has on the affected states. Understand-
ing this causality is central to being able to assess the requirement for and the impact
of reform options. This is followed, within the framework of an excursus, by a short
description of the frameworks and the function of the legal production of opiates
in Turkey and in India, which provides a backdrop for comparing the situation in
both of these countries with that in the Andean states. The comparison concludes by
outlining three scenarios for the development of drug cultivation in Latin America
under various different premises.

THE STATUS QUO: COCA CULTIVATION BETWEEN LEGALITY
AND ILLEGALITY IN THE ANDEAN REGION

To a very large extent, the three Andean countries of Bolivia, Colombia and Peru
monopolise the global cultivation of the coca leaf, the organic source substance for
alkaloid cocaine, which is converted into a variety of forms and used as cocaine HCI
(powder cocaine), crack or cocaine paste (bazuco, paco, pasta bdsica de cocaina / PBC).
Processing of the coca leaf into cocaine also takes place mainly, but not exclusively,
in these three states. At the same time, law enforcement agencies regularly discover
and destroy so-called cocaine laboratories also in the neighbouring states of the coca-
producing countries.’

1 For 2009/2010, alongside Bolivia, Colombia and Peru, other countries such as Argentina, Chile,
Ecuador and Venezuela also reported the detection of numerous laboratories for producing coca paste
and cocaine HCI. Furthermore, similar facilities were also discovered sporadically in Mexico and the
USA as well as in Greece and Spain. Cf. UNODC 2012c, Statistical Annex, Illicit Laboratories.
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Coca cultivation in the Andean region has a history that extends far back into
pre-Colombian times. Up to the present day, the chewing of the coca leaf, its con-
sumption as tea, and its use for ritual purposes, are widespread in the Andean re-
gion. This applies above all, but not exclusively, to indigenous peoples. Traditional
consumption of the leaf is most widespread in Bolivia and Peru, that is in countries
in which through to the present day indigenous peoples make up a significant pro-
portion of the population. But it is also common in some ethnic groups in Argen-
tina, Chile, Ecuador and Colombia. Consumption of the coca leaf — as a leaf in the
original form, not as concentrated cocaine — is only completely prohibited in very
few South American countries. It is legal in Bolivia and Peru as well as in most neigh-
bouring states — at least for indigenous population groups.

Cultivation is also widely permitted in Bolivia and Peru, either within geograph-
ic and individual thresholds or within the framework of a regulatory system, whilst
it is not prohibited for individual ethnic groups in a number of neighbouring states.
The basis for the empirical assessment of coca cultivation is provided by the UNO-
DC’s World Drug Report or the same organisation’s annual crop monitoring surveys,
which are compiled each year for each of the three Andean countries. The US govern-
ment employs its own procedure to estimate the extent of coca cultivation and the
volume of cocaine production with, however, what are often significant discrepancies
from the figures calculated by the UN. The discrepancy between coca cultivation and
cocaine production in 2011 as estimated by the UNODC and the figures issued by the
Office of National Drug Policy at the White House for cocaine production in the
three countries during the same period is especially striking.> As the US government
has not so far issued any figures on cultivation volumes (rather than only for esti-
mated cocaine production) in 2011, the following remarks are based on the UNODC
figures, which are now available for all three coca-growing states for the year 2011,
and which are far more transparent and comprehensible in terms of the methodology
upon which they are based.

According to the UN Single Convention on Narcotic Drugs from 1961, both
the consumption and the cultivation of the coca leaf are fundamentally prohibited,

2 Possession and consumption of the coca leaf is not in principle a criminal offence in Argentina
either. Cf. <http://www]1.hcdn.gov.ar/dependencias/cdrogadiccion/ley23737.htm>, accessed on
03.10.2012.

3 While UNODC comes to the conclusion that Colombia and Peru have more or less the same levels
of cultivation, with Bolivia some way behind, the US government estimates that Colombia, which
was for a long time the largest cocaine-producer in the region, is now only the third-largest pro-
ducer after Peru and Bolivia. Cf. woLA 2012.
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although exceptions are possible for the cultivation of and trade in the coca leaf
primarily for scientific or medical purposes. The disconnect between national and
customary law on the one hand and the (altogether three) UN Drug Conventions
on the other is also reflected within the region in what are often very divergent ap-
proaches to the problem of coca cultivation, as is apparent in the description of the
situation in the three cultivating states:

SURPLUS PRODUCTION AND LEGAL UTILISATION OF THE COCA LEAF: BoLivia

In Bolivia, with around 28,000 ha of cultivated area in 2011 is currently the smallest
of the three coca-producing states, the cultivation of coca, also known in Bolivia as
the hoja sagrada (holy leaf), is legal up to a maximum limit of 12,000 ha. The basis
for this is Law 1008 from 1988, which set down this maximum national limit. How-
ever, the current government of President Evo Morales, who is himself chairman of
the cocalero unions in the Chapare coca-growing region, ofhcially permits a limit of
20,000 ha, whereby Law 1008 has for some considerable time been set for reform
in order to bring it up to date with the situation on the ground. It is hoped that a
compendium of studies financed by the EU Commission will provide an empirical
foundation for measuring the legal demand for coca and identifying the agricultural
area required to meet this demand. After several delays, publication of the compen-
dium is expected in May 2013.*

Alongside the national upper limit, there are also individual and geographic
thresholds and restrictions to coca cultivation in Bolivia. Cultivation is only permit-
ted in two regions: Chapare in Departamento de Cochabamba and in Yungas in De-
partamento de La Paz. At the household level, cultivation is permitted up to a limit
of 0.16 ha, a unit of area commonly knows as a “cato” in Bolivia. Because of close
political ties between the cocalero movement in Chapare and President Morales,
the cato regime has been implemented with some success in that region. This is not
the case in Yungas, where it has been much more difficult to impose limitations on
individual cultivation, especially in so-called traditional cultivation areas, where no
individual limitations are set down. Despite widely held assumptions to the contrary,
the Morales government is also carrying out manual crop eradication campaigns
in order to penalise violations of geographic and individual upper thresholds on
cultivation. This applies, for instance, to illicit coca cultivation in national parks as

4 “Gobierno atn no concluyé estudio sobre la demanda y consumo de coca”, Los Tiempos (Bolivia),
17.02.2012; “El Gobierno alista estudio de la coca para mayo”, La Razén (Bolivia), 26.11.2012.
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well as to infringements of the cato upper limit in Chapare, which are penalised in
close coordination with the cocalero unions. This system, known in Bolivia as control
social, is viewed as an alternative model to repressive policies imposed in an authori-
tarian manner and as a shift towards a more participatory approach that gives the
unions greater responsibility for ensuring that cultivation limits within their peers
are respected.

For a number of years, the Morales government has been trying to eliminate
the discrepancy between the national legal situation and the obligations imposed by
the international conventions, specifically the UN Single Convention of 1961. The
Single Convention includes the coca leaf in its list of drugs contained in Schedule 1.°
This means that its utilisation is tightly controlled and that production of and trade
in the coca leaf can only take place with the permission of the International Narcot-
ics Control Board (INCB), which monitors the implementation of the three UN Drug
Conventions. The coca leaf is therefore subject to the same international constraints
as cocaine itself, or even heroin. Across the world, between 300—400 t of coca leaf
are legally traded each year for culinary, medical and scientific purposes — with INCB
permission (INCB 2012). However, in comparison with annual overall production,
or even with legal opiate production, this is still only a very small quantity. UNODC
estimates that for 2010 alone, Bolivia and Peru had a total production of dried coca
leaf of around 160,000 t (UNODC, 2012c: 35). At the same time, the text of the 1961
Convention stipulates that the practice of coca-chewing should be phased out within
a period of 25 years after the coming into force of the Convention in the affected
countries.®

The current Bolivian government has made two attempts since 2010 to over-
come the discrepancy between the situation of coca consumption in the country
and the legal provisos of the new Bolivian constitution from 2009 on the one hand
and Bolivia’s legal obligations arising from its membership of the Single Conven-
tion on the other. In this context, Bolivia points to, among other things, the third
United Nations Drug Convention of 1988, which provides for a more permissive
approach, including traditional uses of the organic source plants for a number of nar-

5  The Single Convention has an annex in which drugs are put into four (updateable) lists or sched-
ules, in which they are divided up according to how dangerous and addictive they are believed to
be. For each list there is a specific control regime, which has an immediate impact on the regula-
tion of production and trade in the drugs in question.

6 Cf. United Nations Single Convention on Narcotic Drugs (1961), §49, 2e.
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cotic substances.” This strategy began in 2009 when Bolivia pushed for the removal
of the passage in the convention calling for the phasing-out of coca-chewing within a
twenty-five year period. Bolivia failed in this bid due to the opposition of altogether
17 convention member states®, including Germany. The Morales government made
a second attempt to achieve greater coherence between national and international
law in 2011. With effect from 01.01.2012 Bolivia withdrew from the UN Single
Convention only to take up membership once again on 01.01.2013, this time with
a formal reservation to the Convention text with the provision that one third or
more of the treaty members would have had to formally object.” Bolivia’s reservation
concerning the Convention demanded that traditional, cultural or medical uses of
the coca leaf, coca-chewing, and other aspects of its utilisation and processing would
be legally permitted in Bolivia and that the respective provisions of the Conven-
tion would not apply to Bolivia. A conclusive response from the member states to
Bolivia’s re-adherence to the convention is not expected before the end of 2012. So
far the USA has signalled its opposition to the application whilst all Latin American
countries as well as Spain and Portugal expressed their backing in November 2012
within the framework of the XXII Ibero-American Summit in Cédiz."

With this strategy, Bolivia is not only pursuing the goal of overcoming the inter-
national criminalisation of coca consumption in its country: it is also seeking to boost
opportunities for secondary legal commercialisation options. The Bolivian govern-
ment has begun efforts to promote the manufacture of coca-based products and it is
already possible to purchase coca-based cough syrup, toothpaste, ointments, biscuits,
liqueur or sweets in Bolivia, although these products are generally of a very poor
quality."" Furthermore, the Bolivian government’s industrialisation offensive has only
targeted the very limited domestic market because the export of these products is
problematic due to the fact that Bolivia does not have the technology for extracting
alkaloids from coca leaves, which would open up commercialisation beyond the area

7 Cf. United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances (1988), §14, 2.

8  Cf. <http://www.un.org/News/briefings/docs/2011/110624_Bolivia.doc.htm>, accessed on
24.09.2012.

9  Cf. “ONU: Es el mejor momento para hablar del acullico”, La Razén (Bolivia), 23.02.2012.

10 Cf. “Gobierno afirma que Bolivia estd ganando batalla por masticado de hoja de coca”, La Razén
(Bolivia), 21.11.2012.

11 “Cocaleros del Chapare dicen que fracasé industrializacion de la hoja milenaria”, Radio ERBOL

(Bolivia), 26.11.2012.
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in which the UN conventions apply. Alkaloid extraction is a difficult procedure, as
Austrian energy drink manufacturer Red Bull discovered when it reportedly failed to
master the technology. In 2009 four of Germany’s federal states placed a temporary
ban on sale of the drink “Red Bull Cola”, which partly includes coca leaf extract, as the
legal limits for traces of alkaloids had been exceeded.'? By exceeding the legal limits
in this way, the drink had ipso facto become subject to German federal narcotics law.

LEGAL CULTIVATION, CRIMINALISED CULTIVATION: PERU

Whilst a great deal of international attention has been focused on coca cultivation in
Bolivia and the approach adopted by South America’s poorest state to the UN Single
Convention, the basic situation in Bolivia’s neighbour Peru is actually very similar.
It is also the case in Peru that neither coca cultivation, nor the practice of coca-
chewing, nor other ways of traditionally consuming the leaf are criminalised. The
state monopolist ENACO (Empresa Nacional de la Coca, National Coca Company)
is the body that is exclusively responsible for managing and monitoring the cultiva-
tion and commercialisation of the coca leaf for legal purposes.” To this end, ENACO
maintains a national register of coca farmers and buys up the harvest produced by
the registered coca farmers.

That at least is the theory. In reality, there are the same kind of problems when
it comes to putting this system into practice as with the regime imposed under Law
1008 and the system of social control in Bolivia. It has proved very difficult in both
countries to draw a divide between the legal market for the coca leaf and the illegal
market for cocaine production. In both countries it is not so much a legal problem
as a problem of implementation: basically a problem of effective governance. Whilst
in Peru the number of coca farmers, and with it the level of supply, is far higher than
the number of registered farmers and the demand for legal coca leaf, ENACO buys up
the dried coca leaves at a lower price than the illegal middlemen in the country. It
goes without saying that the parallel market for cocaine production is therefore more
attractive for many farmers.

Peru was for a long time the leading coca producer in South America. It was not
until 1997 that Colombia assumed its notorious role at the head of the coca market

12 Cf. “Zwei Linder verbieten Red Bull Cola wegen Cocain”, Die Welt, 22.05.2009; “Cocainspuren:
Vier Lindern verbieten Red Bull Cola”, Der Spiegel, 23.05.2009.

13 Cf. Dekret 22095 (1998), Chapter IV. <http://www.digemid.minsa.gob.pe/normatividad/
DL2209578.HTM>, accessed on 17.09.2012.
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in the region. In the 80s and the first half of the 90s there was effectively a division of
labour between Bolivia and Peru on the one hand and Colombia on the other. Even
at the beginning of the 90s there was hardly any coca cultivation in Colombia; it was
only the coca laboratories, supplied with dried coca paste from the producing regions
of Bolivian and Peru, that had moved in. This meant that the criminal creation of
added value did not actually take place in the production regions themselves. In col-
laboration with the Peruvian government, this supply route was cut off by the US
government with the result that, firstly, the coca cultivation shifted to Colombia, and
secondly, the exploitation of the coca paste and its processing into cocaine increas-
ingly took place directly in both Peru and Bolivia — a tendency that has continued
until today (Friesendorf, 2005: 46-53; Brombacher, 2011a: 120-122). This is just
one example of many of how criminalisation as a strategy for tackling the problem of
drugs tends to ignore the market character of the problem. The illicit drug trade can
be channelled and regulated through external interventions, but it is almost impos-
sible to eradicate it entirely, especially in conditions where there is a deficit of state
authority over a region.

For a long time Colombia maintained its role as the leading coca-growing coun-
try. However, after regular periods of growth in recent years, Peru has more or less
caught up and a rather remarkable battle of the numbers is currently being fought
out. UNODC puts cultivation in Peru in 2011 at between 62,000 and 64,000 ha
depending which month provides the baseline for calculation. In any case, the up-
ward tendency since 2005 has been maintained (UNODC, 2012a: 6). A 2004 study
measured how much coca cultivation would be required to meet the legal demand
for traditional and other purposes of around 9,000 t of dried coca leaves, which
in Peru would be the equivalent of a cultivated area of around 9,000 ha (UNODC,
2012a: 7). The increasing efforts of the Peruvian government to push through the
eradication of cultivation through the manual tearing out of crops on coca planta-
tions — around 10,000 ha in 2011 —, as well as alternative development programs
with significant international and also German backing, can only be deemed to have
been successful on the local level, given the re-emergence of the displacement effect
(the so-called balloon effect) and the often rapid rates of growth in demand in both
the MERCOSUR states and Europe. While the Peruvian government regularly points

«14

to the so-called “miracle of San Martin“', the positive results in some regions are

14 San Martin is a former coca-growing region in Peru, where in recent years a large part of the coca/
cocaine economy has been replaced by flourishing agriculture (mainly cacao, coffee and oil palm),
which is why it is viewed as a prime example of successful alternative development.
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outweighed by high growth rates for cultivation in other areas. As was the case in
Bolivia, for a long time coca cultivation in Peru tended to be concentrated in just a
few regions. However, there has been a diversification in coca-growing areas due to
the growing intensity of crop eradication measures in recent years. While it is true
that the three regions Apurimac-Ene (Valle de los Rios Apurimac y Ene, VRAE),
Alto Huallaga and La Convencién-Lares still made up around 70% of coca grow-
ing in 2011, cultivation has also increased significantly in new and different regions
such as Ucayali or the lower Amazon (UNODC 2012: 13-15). There is often in this
context a direct causal link with the internal migration patterns of the coca farmers
that are triggered by crop eradication measures. After the destruction of their fields,
the farmers move to another region and continue with coca cultivation, which is
a relatively simple agricultural endeavour and provides quick yields. The Shining
Path guerrilla group (Sendero Luminoso), which has often been pronounced dead,
has more recently reconstituted itself as rather criminal stakeholder in various coca-
growing regions of Peru, taking part in both the cultivation of and trade in drugs.
The group has proved to be extremely persistent in some areas despite being put
under considerable military pressure. This can in large measure be explained through
the funding possibilities offered by the drug economy. As was the case with the FARC
in Colombia, the political discourse has not entirely disappeared but the fact is that
the senderistas are now acting as a kind of “muscle”, a violent enforcer for the drug
business, mining coca fields, ambushing eradication units, or providing security for
cocaine transactions."

RIGID CULTIVATION ERADICATION POLICIES: COLOMBIA

Despite the gradual re-location of coca-growing areas, the territorial spread of coca
cultivation in Peru is still far more limited than in Colombia. The link between the
drug economy and guerrilla groups, which is in some respects evident in Peru, is the
predominant pattern in Colombia. After what has been a decades-long conflict, the

15 'This applies especially for the VRAE cultivating region, where there has been a correlation between
the absence of the state, long-established structures set up by the senderistas, and coca cultivation,
and where state attempts to impose regulation and prevention have so far had very little suc-
cess. Cf.: “Sendero Luminoso y el narcotréfico en el VRAE ;Cudles son los ingresos por narcotrd-
fico que percibe SL-VRAE en la region”, IDL Reporteros (Peru), 16.07.2012, <http://idl-reporteros.
pe/2012/07/16/sendero-luminoso-y-el-narcotrafico-en-el-vrae>, accessed on 12.09.2012. Cf.:
“Der Pfad leuchtet wieder. Der peruanische “Sendero Luminoso” und das Rauschgift”, Frankfurter
Allgemeine Zeitung, 15.10.2012.
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drug trade and a culture of violence are more closely intertwined in Colombia than
in any other country in the Western Hemisphere. It is hardly surprising that the
problem posed by drugs and its “solution” is one of the five key points on the agenda
for the peace talks between the FARC and the Colombian government that began in
October 2012.'¢

Coca cultivation takes place in 23 of Colombia’s 32 regions — a fact that is clearly
closely linked with the internal conflict in the country. After a small increase in
2010-2011, UNODC estimates coca cultivation in Colombia in 2011 to be around
64,000 ha; Peru and Colombia are therefore currently running more or less neck and
neck in the eagerly-anticipated annual competition on numbers. About two thirds
of Colombia’s coca cultivation is concentrated in the four departamentos of Narino,
Putumayo, Guaviare and Cauca, that is in tropical regions in the south of the coun-
try and along the border with Ecuador, where the growth rates in recent years have
been especially high (UNODC, 2012b: 10-14). This is in no small measure due to the
fact that the Colombian authorities have issued reassurances to the Ecuadorian gov-
ernment that they will no longer carry out any aerial spraying of coca fields along the
two countries’ shared border as the pesticide (glyphosate) that is employed to destroy
the coca fields is believed to have a negative effect on human health, the environ-
ment and agriculture. The massive crop eradication measures continue to be carried
out with US backing even after the phasing-out of Plan Colombia, an estimated six
million dollar US government program designed to support drug eradication and
counter-insurgency in the period 2002-2008."

In the reporting year 2011 an estimated 140,000 ha of fields containing the
“mata que mata” (“the plant that kills” according to a campaign run by the govern-
ment of Alvaro Uribe, 2002-2010) were either sprayed from the air or the crops were
torn out manually (UNODC, 2012b: 9-10) — each field, therefore, more than twice
on average. In recent years there has been a slight shift in the relationship between
aerial spraying and manual eradication. As the Colombian armed forces have won
back an increasing amount of territory from the guerrillas, eradication measures in
situ, which are believed to be more effective and more environmentally friendly, were
once again possible. Nevertheless, these measure are often accompanied by bloody
incidents as the fields are often mined or eradication units are ambushed; more re-

16 “Asi serd la negociacién”, Semana (Colombia), 13.10.2012; “Politica antidroga global, clave en
proceso de paz con las Farc”, El Espectador (Colombia), 17.10.2012.

17 Cf, for a critical evaluation of Plan Colombia, the report from US accountability office: GAO
2008.
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cent data shows that the tendency to a manual eradication approach has been re-
versed again, probably due to violent incidents.

Furthermore, the contrast between the estimated total coca-growing area and
the cultivation area that has been destroyed (64,000 ha under cultivation compared
with 140,000 ha that have been eradicated in 2011), appears to indicate that the
efficiency of the eradication measures can empirically only be viewed as minimal.
The successes of the crop eradication measures are neutralised through replanting or
relocation and other similar strategies. In much the same way as in Peru, the crop
eradication programs tend to trigger internal migration, which means the coca pro-
duction know-how, jointly with the migrating coca peasants, simply moves from one
part of the country to another.

One reason why the Colombian government has continued to stick by its pro-
gram of crop eradication measures despite all the known negative side-effects is often
overlooked: it is the role of repressive drug policies as a counter-insurgency strategy.
All armed participants in the conflict in Colombia — the two guerrilla groups FARC
and ELN as well as the many other groups that operate in the grey area between
criminality and political self-projection as successors to or a continuation of the
paramilitaries — have for some time now been employing the cocaine economy as a
cash cow and actively participating in that economy in one way or another. The once
widely accepted division between the FARC, who levied taxes on coca cultivation, and
the paramilitaries, who controlled the lucrative cocaine trade and its export (Saab/
Taylor, 2009), is no longer valid today'®, especially because the demobilisation of
the paramilitaries since 2005 has made the situation in Colombia far less transpar-
ent — a trend that has only been accentuated by the arrest of numerous established
drug dealers.” The cocaine business has become just as much of an “elixir” (Maihold,
2012: 3) for the FARC as it is for the other armed groups in the country.

It would nevertheless be wrong to reduce Colombia’s drug policies to its crop
eradication strategy. Alongside massive investments in alternative development mea-

18 Cf. on the role of the FARC’s Frente 48 in cocaine trafficking from Colombia to Ecuador: Farah/
Simpson 2010. For the link between the Beltran-Leyva and the FARC see: “Un matrimonio pelig-
roso. Las Farc y los carteles mexicanos”, E/ Espectador (Colombia), 04.07.2012.

19 The September 2012 arrest in Venezuela of the man believed to be the last remaining leading “Capo”,
Daniel Barrera, also known as El Loco (“Crazy Barrera”), was viewed by many as the end of an era,
as he was one of the last of a generation of drug traffickers who succeed in establishing a regional
monopoly in the cocaine trade as well as a local reign of terror based on violence. Cf.: “Narcotréfico
de Colombia entra a una nueva era sin grandes capos”, E/ Espectador (Colombia), 21.09.2012.
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sures — just one program, Plan Colombia, led to spending in this area of around half
a billion US dollars (GAO, 2008: 47) — the Colombian government is increasingly
attempting to introduce integrated programs in the coca-growing regions that are
as a rule also conflict regions. This approach combines components of counterin-
surgency and conquer-and-hold with concrete measures to establish and reinforce
state institutions as well as alternative development and social projects. It is hoped
that this strategy of “territorial consolidation”, originally developed as a pilot project
in La Macarena, a former FARC stronghold in the Departamento del Meta, will in
future be applied across the country, whereby the Colombian government intends
to put more emphasis on tackling the causes of drug cultivation rather than the
symptoms.?

LATIN AMERICAN DRUG PRODUCTION: NEW TENDENCIES

Whilst coca/cocaine remains the most profitable segment of the Latin American
drug economy, a range of other drugs, some of which have gained in significance
in comparison with cocaine, are also produced in the region. Marihuana consump-
tion and cultivation have for some considerable time been widespread in numerous
countries.”’ Countries like Mexico and Paraguay can be counted among the largest
cultivating states in the world, even if the exact extent of the cultivation remains
largely unclear. However, as in many European countries, marihuana is generally not
viewed as a problem drug in Latin America because it does not have the same kind of
public health impact as cocaine or other cocaine derivatives; nor does the marihuana
market have the same detrimental dynamic for security as the market for hard drugs.
This phenomenon is, moreover, evident in numerous marihuana-cultivating states
around the world: the fact that the tendency towards violence is less pronounced in
this market is presumably linked with the lower levels of repression of the market,
but at the same time with the low level of criminalisation of the consumption of and
trade in marihuana.

In comparison with the well-established marihuana market, the cultivation of
opium poppy and the production of synthetic drugs are relatively new phenomena in
Latin America, which must however be mentioned in brief in the following in order

20 Cf. for an overview of the territorial consolidation strategy in La Macarena: Mejia/Uribe/Ibdnez,
2011.

21 Cf. UNODC 2012, pp. 49 — 51; there has been a rise in the number of marihuana seizures in nu-
merous South American states in recent years.
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to present a complete picture. Despite countervailing developments, the orientation
towards the US consumer market remains strong and the production tendencies in
the region in many respects follow the consumer trends in the USA. This has not
only led to a shift of cocaine production within South America (see above), but also
to the establishment of the production of newer drugs. The focus here is currently
on the production of methamphetamine (meth or crystal meth for short), for which
the USA is one of the most important international markets, and for which there are
rapidly rising levels of consumption around the world. This includes in recent times
Germany, where until just a short while ago the drug was largely unknown.”> Whilst
for a long time production in the USA itself mainly took place decentrally at the
household level or was controlled by motorcycle gangs, larger laboratories have in the
meantime been located to Mexico and Guatemala, where they are large-scale opera-
tions run by Mexican organised crime gangs.” One important reason for this reloca-
tion of production facilities is the more restrictive control of the basic ingredients
required for meth production in the USA. In this way, Mexico has become the most
important external meth supplier for the USA. The Sinaloa Cartel with its almost
mythical leader “Chapo” Guzmadn is probably the most powerful of all the Mexican
“cartels”. It is currently viewed as the most important meth producer and has clearly
acted quickly to focus its resources on this relatively new branch of the transnational
drug economy .** It was for this reason that the former capo of the Sinaloa Cartel,
Ignacio “Nacho” Coronel, who was killed in a shootout, was also known as Rey del
Cristal, the King of Crystal Meth (Herndndez, 2010: 378).

This trend is, for instance, mirrored in a doubling of meth seizures in Mexico in
the period 2009-2010, in the massive seizure of basic materials like ephedrine and
pseudoephedrine, or in the busting of numerous industrial-scale processing labo-
ratories in the USA’s southern neighbour.” A drop in the price of meth in the USA
that has come at the same time as a rise in its purity in recent years (UNODC, 2012c:
51-52) indicates a supply surplus that could be linked with an increase in produc-
tion in Mexico.

22 Cf. “Crystal Meth: Européischer Binnenmarkt”, Frankfurter Allgemeine Zeitung, 04.04.2012.

23 Cf. “Sinaloa Cartel Shifting Meth Production to Guatemala”, Insight Crime, 02.01.2012, <http://
www.insightcrime.org/news-briefs/sinaloa-cartel-shifting-meth-production-to-guatemala>, accessed
on 08.10.2012.

24 Cf. “Mexico Captures Sinaloa Meth Maker, in Latest Blow to Cartel”, Insight Crime, 15.02.2012,
<http://www.insightcrime.org/news-briefs/mexico-captures-sinaloa-meth-maker-in-latest-blow-
to-cartel>, accessed on 08.10.2012.

25 Cf. “Mexican Meth Production Goes on Speed”, Reuters (USA), 10.05.2012.
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In contrast with the cocaine market, which is increasingly spreading out within
South America itself, but also in Europe and other regions of the world, production
of opium poppy/heroin in Latin America is almost entirely directed towards the US
market. Approximately 7% of global opium poppy cultivation currently takes place
in Latin America, mainly in Mexico and Colombia, as well as on a smaller scale also
in Guatemala and Peru. According to its own figures, Mexico is the world’s leading
country in terms of the number of opium poppy fields destroyed each year. The
total area destroyed in 2010 was more than seven times that destroyed in Afghani-
stan and more than twice as much as in Myanmar, the two main opium-producing
countries worldwide. The increase in seizures of heroin in Colombia, Ecuador and
even in Mexico itself in recent years also appears to suggest that Latin America has a
growing share in the US heroin market (UNODC, 2012¢: 27-29). At the same time,
there are currently no definitive figures for the actual extent of opium poppy culti-
vation in Mexico. Beginning in 2013, UNODC plans to carry out a crop monitoring
survey, as in the Andean countries and in the Asian opium poppy-growing states.
The aim is to come up with a better database on the production of organic drugs
in Mexico.

MORE THAN JUST DRUGS: THE IMPACT OF DRUG CULTIVATION
ON DEVELOPMENT AND SECURITY POLICIES

The generally accepted justification for the battle against drug cultivation in Latin
America and elsewhere supposes that measures like crop eradication and alternative
development projects are directly linked with a reduction of the supply of illegal
drugs in consumer markets. This justification is the basis for Germany’s and for Eu-
rope’s foreign policy when it comes to drugs. It is only recently that the realisation
has been made that drug economies have an impact that goes beyond questions of
public health, extending far into development and security policies. Furthermore,
drug cultivation has a devastating environmental impact in many of the countries
where it takes place because it often goes hand in hand with the slashing and burning
of forests and woodlands and the excessive use of fertilisers, which in turn lead to soil
erosion and serious pollution of rivers and other waterways, to mention just a few of
the more visible effects.

In accordance with the received global logic that underpins drug policies, crop
eradication measures and drug seizures are always viewed as successes because the
assumption is that destroyed coca plants or seized cocaine will be withdrawn from
the end consumer market; that they will in the final instance not be consumed. This
fundamental assumption is only partly correct. Of course, a confiscated quantity of
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drugs — X — can no longer be consumed if it has been destroyed, or if it is in storage
in a court’s evidence vault. In fact, the level of demand for the quantity of drugs — X
— remains same and the market reacts by adapting to the loss of commodity. Suppli-
ers try to replace the loss by getting destroyed plantations back into operation or by
relocating production facilities; the middlemen step up their prices in order to signal
a supply shortage to the drug-producing farmers or they make up for the loss by
spreading the remaining drug quantity — Y — more thinly. The actual non-availability
of a specific drug on a consumer market is a rare event and usually only occurs when
the supply chain breaks down a long way from the production locations — not how-
ever, as in the case of the cocaine trade, to a significant extent in close proximity to
the production facilities.” In this way, the reasoning behind the health policy justi-
fication of drug control in drug-cultivating countries must, in empirical terms, be
viewed critically. At the same time, however, development and security dimensions
take on a greater importance.

In the final analysis, it is the conflict between health and development consid-
erations on the one hand and security on the other that is the source for the cur-
rent reform debate on drug control policies in Latin America. Due to public health
concerns, the Western “consumer states“ have for decades supported partner gov-
ernments in South America and Asia in implementing hard-line policies to control
supply that have begun right at the earliest stage of the value chain for illicit drugs.
However this strategy has tended to have a substantial impact on security and devel-
opment policies in the affected source countries. Resistance to this trade-off is being
expressed in some Latin American countries as the development and security costs
are viewed as too high for them to continue to be met. In this way, it is not just the
prioritisation of public health issues in the consumer countries that is being called
into question, but effectively the whole international drug control regime that is the
political and legal foundation for burden-sharing between consumer and producer
countries.

26 When there was a temporary breakdown in supply of cocaine in a number of US cities in 2007,
and when prices there doubled between 2007 — 2009 although the purity of the cocaine traded
had slumped considerably, there was no credible causal link between these developments and drug
seizures or eradication measures in the Andean region.

Cf. US Drug Enforcement Agency (DEA), <http://www.justice.gov/dea/pubs/pressrel/ pr121108_
PPGceocaine_05t008graph111408_with%20box.pdf> (accessed on 12.07.2009) as well as DEA /
US Federal Bureau of Investigation (FBI): “Testimony to the US Senate Caucus on International
Narcotics Control”, 05.05.2010, <http://www.fbi.gov/news/testimony/drug-trafhicking-violence-
in-mexico-implications-for-the-united-states>, accessed on 03.10.2012.
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Against this backdrop, in order to assess to what extent the negative external
consequences of drug cultivation and the various strategies designed to combat it can
be mitigated, the first thing that is needed is a short description of the complex cor-
relation between drug cultivation and trafficking and the development and security
situation in the affected states.

WHY DOES DRUG CULTIVATION TAKE PLACE

IN SOME PLACES AND NOT IN OTHERS?

The number of states around the world in which the organic precursor plants for
cocaine and heroin are cultivated is astonishingly small. While coca is almost exclu-
sively cultivated in the three above-mentioned Andean countries, around 85% of the
global — illicit — production of opium poppy is currently concentrated in Afghani-
stan, Myanmar and Laos (UNODC, 2012c: 37). This despite the fact that numerous
other countries have the right geographic and climatic conditions for coca or opium
poppy. Coca could be produced in countless other countries; Reuter (2010) reports
that a cocaine precursor plant was once produced in Indonesia, China and Taiwan.”
The extensive range of legal opium poppy-producing states in itself demonstrates
that there are also very few geographic or climatic limitations on opiate production

(see chapter 4).

While legal production takes place within the framework of an international reg-
ulatory regime and authorisation procedures, the illegal production of drugs cannot
be explained by pointing simply to geographic or climatic factors because the high
profitability of drug economies would otherwise suggest that a greater number of
countries would be expected to become involved. Why does coca and opium poppy
cultivation for illegal drug production only take place in a small number of develop-
ing countries, while synthetic drugs and marihuana are produced in large quanti-
ties in industrialised countries, including Germany? The most plausible explanation
is very simple: the visibility of the large-scale coca and opium poppy plantations,
coupled with the fact of their illegality, means that cultivation can only take place in
areas where — alongside the right agricultural conditions — there is also only a mini-
mal risk of state action being taken to penalise illegal production. Both marihuana
and synthetic drugs can be produced in-house, that is to say under a roof, which
makes production much more difficult to detect than coca or opium poppy fields. It

27 Cf. Reuter, 2010: 103; Buxton, 2010: 68. Thoumi estimates the number of countries that could
cultivate coca to be at least thirty and those who could produce opium poppy to be over ninety; cf.

Thoumi, 2010: 195.
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is true that coca and opium poppy can theoretically also be produced in-house, but
in reality this does not happen so far (Reuter, 2010: 103).

Fragile states, in which the state’s monopoly on the use of force does not extend
across the whole national territory, in which the rule of law has no deterrent poten-
tial, and in which the security apparatus is either absent in specific areas or corrupt-
ible, provide the ideal preconditions for visible drug cultivation — as well as for drug
trafficking and other illegal markets. With reference to Ricardo, Thoumi coined the
term “comparative cost advantages” that apply to a number of states, enabling them
to concentrate the global cocaine and heroin economy in their territories (Thoumi,
2010: 195-199). According to Thoumi, the most important factors that promote
the location of drug economies in certain territories are weak rule of law and a low
level of acceptance of the norms that underpin the rule of law, as well as existing
normative structures that fail to negatively sanction illegal activities like the drugs
trade. Another factor is the availability of expertise, or “illegal skills™: that is a pool
of experienced labour ready to carry out the many criminal activities that range from
the cultivation of the drug through to its final sale (Thoumi, 2010: 198-201).

Suitable soil conditions and rates of precipitation are not therefore the most
important factors when it comes to explaining why organically based drug econo-
mies are located in a specific area. Instead, the main factor is quite simply the level
of risk that there will be negative consequences for illegal value added activities.
Minimal risk is the most important production factor in illegal markets, unlike in
legal markets where labour resources and raw materials are more important. The
risks of negative sanctioning can be mitigated by neutralising core state functions
through corruption or the threat of violence. Where states are weak ex ante, the costs
for corruption and violence can be reduced:*® states that are not in control of their
full national territory, and where judicial structures do not pose a sufficient deter-
rent, therefore offer greater freedom of activity to organised crime because the risk
of criminal activities being penalised is by definition much lower. This argument
provides a plausible explanation for the persistency of the drug economy in inacces-
sible border and Amazon regions of Colombia and Peru, in southern Afghanistan,
and in Burma’s Shan State, where, through to the present day in some instances, the
state has not been able to establish a real presence. The result has been that violent
non-state actors have either imposed an illegal drug economy or have at least par-
ticipated in it, or continue to participate in it. Bolivia is an exception in this respect.
Because of its specific national legal set-up it is in many ways more like India where

28 Onrisk as a production factor and risk minimisation strategies cf. Brombacher, 2012: 4-5.
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the legal production of opiates is widespread, whereby opium is diverted into the
illegal market (see chapter 4) in much the same way as coca in the Andean state.
Alongside the central factor of the way in which a state is constituted and the extent
to which that state’s monopoly on the legitimate use of force extends across its na-
tional territory, there are also a number of secondary factors that favour the location
of drug production or other sectors of the drug economy in a specific country. These
include: the proximity of sales markets (Mexico), the passing down of cultivation
traditions (Bolivia), existing war economies (Colombia), informal market structures
for money laundering (Central America), or the availability of international diaspora
networks for distribution (Nigeria) (Reuter, 2010: 104-111). At the same time, at
the household level of drug-cultivating families in the regions of origin for organic
drugs, a range of micro-factors can be identified that promote the trend towards coca
and opium poppy cultivation. These include: the size of an individual household’s
area of agricultural cultivation and how accessible it is,” skills required for legal
agriculture,” the availability of micro-financing systems,* as well as the presence of
violent political or criminal actors who exercise pressure on the local population to
engage in drug production.

Conversely, this means that while certain factors promote the location of drug
economies to specific regions, it is also true that these factors are deliberately ac-
centuated by criminal elements in order to create biotopes that are favourable for
the illegal drug economy. It is above all this dynamic that has had such an immense
impact for development and security policies in Latin America, as the following
examples will demonstrate:

WHAT DAMAGE DO DRUG CULTIVATION

AND OTHER SEGMENTS OF THE ILLEGAL DRUG ECONOMY ACTUAL DO?

As was outlined above, limited risk for the participants is the most important produc-
tion factor in illegal markets like the drug economy. The illegality of the trafficked

29 Asageneral rule it is assumed that the smaller the agricultural area available, the greater the incen-
tive there is to engage in drug cultivation, as the yields per m? for coca or opium poppy are higher
than for legal alternatives.

30 Less know-how is requited for coca and opium poppy than for many legal alternatives. Both plants
are viewed as very robust and are easier to cultivate than substitute goods.

31 Many alternative goods need longer lead times than coca or opium poppy before they yield a crop.
The households of small-scale farmers do not normally have any savings at their disposal to help
them make it through these interim periods.
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product constantly forces the market participants to conceal the criminal offence
that results ipso facto from the trafficking, or at least to prevent it from being penal-
ised (Reuter, 1983: 109-113). Minimising risk is therefore the central structuring
factor in this market and it must be explained if the way in which the cultivation of
and trade in drugs in Latin America functions is to be understood. The necessity for
participants in the drug economy — from small-scale farmers through to large-scale
traders — to minimise risk is also the key factor behind most of the damage done in
the affected states in terms of both development and security policies.

According to the minimum definition of organised crime, as set out in the UN’s
so-called Palermo Convention, the term can be applied to an association of three or
more people, who over a period of time commit one or more serious crimes with the
aim of making an economic profit.*> Persons or groups who intend to enrich them-
selves economically through criminal activity face a dilemma: a certain degree of
organisation and structure is indispensable in order to achieve economies of scale in
their pursuit of criminal profits. For instance, an organisation trafficking in cocaine
must first buy up the drug or the raw material before packaging it, organising trans-
portation, bribing state monitoring authorities, procuring weapons, buying off se-
curity personnel, intimidating potential informers, camouflaging the return flow of
cash, and laundering any profits made — that is to say, concealing the illegal source of
those profits. At the same time, however, organisation and structure imply visibility,
and therefore a higher risk of being caught and with it a potential loss of life and lib-
erty, or at least the loss of the goods that are being trafficked. It is for this reason that,
contrary to many clichés, organised crime generally takes place locally and within
families. Also, it tends to have flat structures and to be based on networks, rather
than being pyramidal and hierarchic. This boosts the resilience of illegal networks
towards external interventions.” Criminal organisations often therefore tend to be
more similar in structure to small handicraft enterprises than large transnational
businesses, as is often suggested in the media (Reuter, 1983: 109-117).

The global prohibition and control regime for drugs like cocaine does not only
lead to structures in the criminal drug economy taking on the character of risk mini-

32 Cf. “United Nations Convention against Transnational Organized Crime” (2003), §2a: ““Orga-
nized criminal group” shall mean a structured group of three or more persons, existing for a period
of time and acting in concert with the aim of committing one or more serious crimes or offences
established in accordance with this Convention, in order to obtain, directly or indirectly, a finan-
cial or other material benefit.”

33 Cf. on the application of the term resilience for drug markets: Bouchard, 2010: 327-331.
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misation. What also happens is that the criminal networks charge a high price for
the risks that they enter into (Caulkins/Reuter, 1998: 596-597). In simple figures:
the market participants charge the middlemen and consumers for the loss of the es-
timated 700 t of cocaine seized by the authorities globally in 2010. They also charge
consumers a price for the risk they have taken of losing their lives or their liberty.
There is hardly any other way of explaining why, in Germany, a kilo of cocaine
with an average purity of below 40% has an average street value of around €60,000
(EMCDDA, 2012) while a kilo of pure South American coffee has a supermarket value
of about €8. It is very likely that the coffee came originally from the same region as the
cocaine, was probably cultivated by a neighbour of the coca farmer, has passed along
the same transport route as the cocaine, has probably been more labour intensive, and
required more technical know-how to make its way into a German coffee machine. In
short: the manufacturing costs for the kilo of cocaine are almost certainly no higher
than for the coffee; in fact they are likely to be lower. A coca farmer is no better off
than a coffee farmer, often poorer. The drastic price discrepancy therefore requires
an explanation: the huge increase in the price of the cocaine that took place between
the region of origin and the target region reflects the success of, but also the dilem-
mas faced by the global control regime. The same kilo of cocaine that still cost the
Peruvian middleman €1,000—1,500, the Mexican Narco €12,000-15,000, and which
can bring in as much as €60,000 for the final seller, is only so expensive because the
prohibition regime and state sanctions make the risks of trafficking so high.**

Meanwhile, it is the price dynamics in the illegal drug economy that provide
the central arguments for and against the legalisation of drugs — a debate that is cur-
rently taking place with unprecedented vehemence in Latin America: without the
risk surcharges, drugs would be cheap and the absurdly high earnings of organised
crime would collapse. Without the risk surcharges, drugs would become cheap and
the consumption of these drugs would increase as they would be cheaper and more
socially acceptable (because they would be legal). These basic assumptions are both
fundamentally correct, making it almost impossible to reconcile the two positions and
leading to the high level of polarisation in the debate on drugs policies in the region.

Going beyond the problem of consumption, the illegality of the drug market
and the huge profits that result only serve to promote its almost infinite resilience
and capacity to adapt to all attempts to prohibit the drug economy coupled with
all the devastating effects that this has on the impacted societies. The price dynamic
in the drug economy leads to the high earnings for organised crime that are in turn

34 Cf. Rydell/Everingham, 1994: 10-11; Reuter, 2011: 22.
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invested in risk minimisation. These funds can be used for corruption, the purchase
of means of transport and weapons, or for the financing of sicarios (contract killers)
and money laundering. At the same time, the large return flow of funds does not
reach the coca farmers; in contrast with many clichés, coca or opium are not neces-
sarily cultivated because the earnings on such crops are higher but because coca and
opium poppy are simply easier to cultivate and because the products are extremely
non-perishable, which is their central advantage over more perishable rival products
in the marginalised drug-cultivating regions of South America and Asia. The margin-
alisation of drug-cultivating regions and the widespread link between drug cultiva-
tion and different forms of violence result in the farmers in these regions being cut
off from economic development in the rest of the country, leaving them in a vicious
circle of drug cultivation and poverty, from which they cannot escape.

The high profit margins from the drug economy remain with the middlemen,
enabling them to create and consolidate illicit value added frameworks. They can also
use illegally generated funds to neutralise core state functions and to further weaken
already fragile states. The illegality of the drugs forces the actors involved to eliminate
the rule of law and law enforcement and to undermine the state’s monopoly on the
legitimate use of force because otherwise the illegal value chain would constantly be
interrupted. Corruption is in this respect the method of choice because, as a crime
without victims, it is per se quiet and invisible.

Using violence to intimidate or deter state authorities tends to have a similar ef-
fect, but it is visible and more likely to trigger a reaction than corruption. However the
examples of Mexico, Colombia and Guatemala — that is countries in which organised
crime deliberately employs extremely visible violence to intimidate the police, judicial
authorities and rivals — currently show that violence is only an effective tool if those who
exercise it are likely to go unpunished. The escalating and extremely brutal violence in
Mexico’s northern and coastal regions, in the Petén region of Guatemala, and along Co-
lombia’s Caribbean coast therefore only appears to be irrational. It is in fact an entirely
rational strategy designed to protect the illegal economy from external intervention
and intimidate competitors. Tortured and abused bodies that are hung up on bridges,
strewn across the squares of towns and cities, or used as carriers of threatening messages
are the criminal gangs’ way of warning the state, citizens and rivals not to get involved
(Brombacher/Maihold, 2012). The reinvestment of the return flow of funds from the
drug economy in visible and therefore communicative acts of violence is, in the logic of
the illicit value chain, risk minimising — and thus profit maximising.?> Visible violence

35 Cf. on the communicative violence of organised crime in Latin America: Brombacher, 2012, as
well as Brombacher, 2010a: 117—-118.
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therefore has the same effect as corruption. It is designed to prevent the negative
sanctioning of criminal added value. Plata o plomo, silver or lead (meaning accept a
bribe or face assassination) are therefore just two sides of the same coin.

LEGAL STATUS OF DRUG CULTIVATION AND ITS CONSEQUENCES

Wherever drug cultivation is criminalised, it is nearly always linked with corruption
and the establishment of structures of violence. Especially in the rural and periph-
eral regions of the Andean countries where coca cultivation is established, the weak
presence of the state and its institutions is endemic. Empirical studies of the cocaine
economy in interregional comparison appear to indicate that organised criminal
added value tends to follow the “path of least statechood” (Brombacher/Maihold,
2009: 17) in order to minimise risk. The rural regions located between the high An-
des and the tropical Amazon basin in the three cultivating states of South America
are therefore ideal territory for the location of easily visible illegal drug cultivation.
At the same time, the presence of coca cultivation, as well as in part of opium poppy
and marihuana, only further weakens state structures through corruption and vio-
lent enforcement.

A comparison of the thee main coca-growing states of South America, as well as
one for opium poppy in Asia, clearly shows that the legal status of cultivation has a
direct impact on development and security policies in Bolivia, Colombia and Peru
or Afghanistan and Myanmar. While the fundamental legality of coca cultivation
in Bolivia and Peru means that the coca farmers there do not necessarily come into
contact with the illegal economy — they trade in dried coca leaves and can not neces-
sarily tell what the further utilisation of the product will be because it has a dual-use
character — the link between their counterparts in Afghanistan or Colombia and the
drug market normally begins with cultivation. In Colombia, fresh leaves that are not
suitable for traditional consumption are put on the market or processed into coca
paste, which is the first step leading to cocaine production. The large-scale drying of
the leaves under opens skies, which is common in Bolivia and Peru, is more rarely
possible in Colombia. So while in Bolivia and Peru the participation of the small-
farmers in the drug economy normally ends with cultivation, in Colombia the initial
processing of coca is often carried out by the farmers. The processing of the coca
leaves into coca paste and later cocaine® is however normally done by the middle-
men who function as service providers for criminal networks, supplying them with
pure cocaine.

36 For a short summary of the production process cf. Brombacher/Maihold, 2009: 8.
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The fact that cultivation is in large measure legal in Bolivia means that in the co-
ca-growing regions of Yungas and Chapare violence and corruption are hardly more
widespread that in other comparable rural regions of the country. It is true that there
are often instances of organised violence as part of political protests against the gov-
ernment, or against US-financed development agencies; criminal violence is however
rare. Broadly speaking, in Bolivia coca is an agricultural product like coffee or cocoa;
the fields are located right next to roads or close to towns and villages. The biggest
problems resulting from coca-growing in Bolivia are environmental problems. This is
because both monocultural cultivation and slash and burn clearing of land for crops
have a devastating impact on soils, biodiversity and climate. At the same time how-
ever, coca cultivation in Bolivia has little direct influence on security issues. Once
again the situation in Bolivia appears to have much in common with the situation
of legal opium production in India, which will be a focus of the following chapter.

Despite its fundamental legality, coca cultivation in Peru is increasingly being
criminalised, not least due to efforts to stem the rapid increase in cultivation in
recent years. The legal divide between certified cultivation for legal purposes and
illegal surplus crop production for cocaine production is extremely blurred. The de
facto criminalisation of cultivation has in recent years led to a stronger geographical
diversification of cultivation, which is above all located in areas where the presence
of the state is especially limited such as the VRAE and Monzén regions. Violence and
corruption are both widespread in these areas. The violence is especially emblematic
in VRAE, where it is characterised by an impenetrable mix of remnants of the Sendero
Luminoso guerrilla group and transnationally operating drug cartels (see chapter 2).

The consequences for development and security policies can, however, be seen
most clearly in the case of the three (post-) conflict states Afghanistan, Myanmar
and Colombia. There is also a similar connection between criminal violence and the
hard-to-quantify production of organic drugs in Mexico or Guatemala. In all of the
countries mentioned, there is a strong link between the drug economy and armed
perpetrators of violence who participate in the drug economy and use it to finance
their activities. In the three (post-)conflict states, and also still in parts of Peru, the
areas where non-state perpetrators of violence exercise influence and control are in
large measure congruent with the most important drug-cultivating regions. Both
phenomena, illegal drug cultivation and non-state violence, can only flourish if the
state is either weak or absent. At the same time, the two very different phenomena
are interdependent: non-state or criminal groups promote or protect cultivation in
order to impose taxes on it, or to use the crop to produce drugs. It was in this way
that drug cultivation helped many armed groups or insurgents to fund their activi-
ties even after they lost their external sources of financing at the end of the Cold



276 | lllegal Drug Cultivation and Legal Regulatory Options in the UN Drug Control Framework

War. This connection between violence and the drug economy has had a substantial
impact on security and development in the countries affected. This is clearly the case
in a number of examples, such as the Putumayo region of Colombia, Burma’s Shan
State, Mexico’s Sinaloa region, or in the provinces of Helmand and Kandahar in
Afghanistan, as well as in part in Peru’s VRAE. All of the regions mentioned are to a
greater or lesser extent controlled by a broad range of political or criminal perpetra-
tors of violence, whereby for a long time state institutions had no influence and the
negative sanctioning of illegal added value simply did not take place.

The government in Colombia has in recent years stepped up efforts to break the
regional monopoly on the use of force held by guerrilla groups and to cut off their
sources of revenue through coca cultivation and cocaine trafficking. The firm repres-
sion of cultivation has forced all participants in the drug economy, from famers to
guerrilla groups and criminal gangs, to try and shield the coca/cocaine economy
from external intervention through violence and corruption, or by constantly chang-
ing the fields used for cultivation, as well as reducing the size of the fields or attempt-
ing to disguise them. In Colombia and to a certain extent also in Peru, the necessity
to minimise risk has led to the dispersion of cultivation across the whole country in
what is effectively a large-scale ongoing evasive manoeuvre. The break-up of the re-
gional monopoly on the use of force held by the guerrilla groups and other non-state
perpetrators of violence also signalled the end of the kind of geographic continuity
of the cultivation that still exists in Afghanistan’s Helmand Province or Shan State in
Myanmar. This geographic relocation dynamic has also led to violence, corruption
and other phenomena associated with drug cultivation being spread across the whole
of the country. Repressive policies designed to control supply networks in the restive
Andean states have tended to duplicate the problem rather than solve it. By contrast,
Bolivia’s permissive cultivation policy has had a much more positive record in terms
of both security and development policies — albeit with the, from the perspective of
Western governments problematic, trade-off of a surplus of coca cultivation, leading
to an increase in under-controlled cocaine production in recent years.

EXCURSUS: LEGAL UTILISATION OPTIONS
FOR OPIUM POPPY AND COCA

LEGAL COMMERCIALISATION METHODS:

OPIUM POPPY AND COCA IN COMPARISON

By comparing the situation in the states that cultivate coca and opium poppy, the
previous chapter illustrated how strongly the legal status of the cultivation deter-
mines its influence on development and security policies. This becomes even clearer
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on the basis of the comparison between the legal production of opium in countries
like Turkey or India and illegal opium poppy and coca production in Afghanistan,
Myanmar or the Andean countries, whereby important lessons emerge for dealing
with coca cultivation in South America as well as for the containment of the result-
ing problems.

Opium poppy, as a source plant for heroin and many different pharmaceutical
products based on the alkaloids morphine and codeine, is categorised in the same
way as coca in the standard-setting UN Single Convention of 1961. Opium poppy
is, like coca, cannabis, heroin and cocaine listed in Schedule 1 of the Single Conven-
tion and therefore subject to a strict control regime monitored by the INCB in Vi-
enna. Although the alkaloid content in the precursor plants coca and opium poppy
is small, they are categorised as drugs even in their original form. This was agreed
by the international community in the Single Convention. It is true that produc-
tion of either these drugs or their source plants, as well as their import or export,
are not prohibited. However, as has already in part been explained, it is subject to
strict requirements and can only take place with either state or INCB approval. All
cultivating states have to inform the INCB regularly on their production volumes
and the quantity of derivatives produced, as well as providing figures for exports and
stocks in storage. States with a demand for products must also measure and provide
the INCB with detailed accounts of expected requirements for the year to come of
products listed in Schedule 1 of the Single Convention.

While there is a very large global demand for opium derivatives for pharmaceu-
tical purposes, the legal utilisations of coca or cocaine for scientific or medical pur-
poses are currently rather limited. There are still some applications in which cocaine
is used for prescription purposes in Germany such as in analgesics, but the reality
is that such utilisation is very limited, as is apparent from the figure for annual re-
quirement that is registered with the INCB. The globally registered total quantity of
cocaine for medical or scientific purposes was around one and a half tonnes in 2010,
which amounts to almost nothing in comparison with the export volume for opium
derivatives (INCB, 2012). There are however a number of non-scientific and non-
medical processing possibilities for the coca leaf, such as its utilisation as a flavouring
agent in soft drinks like Coca-Cola and other culinary purposes. Moreover, attempts
are above all being undertaken in Bolivia to develop other ways of utilising the coca
leaf (see chapter 2) — so far, however, with only limited success.

Existing legal options for coca utilisation are currently rarely used, although they
certainly offer a potential for alternative development (coca cultivation substitution
projects funded by development agencies) withour the difficult search for alternatives
(Kamminga, 2011: 8). Coca has a range of competitive advantages in comparison
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with alternative products: in just a couple of months after it is planted, it generates
several crops each year; it is relatively easy to cultivate; it is generally non-perishable
and resistant; and the required know-how is widespread in the cultivating regions.
Fundamentally, therefore, there are many arguments in favour of a legal utilisation

of the plant.

Contrary to the impression that is often given, it is not legal considerations that
prevent coca from being used for legal purposes, but issues surrounding the effective
regulation of coca cultivation by the governments in the affected countries and the
prevention of the dual-use of coca for illegal purposes. As the following examples
for opium poppy production demonstrate, the establishment of a legal utilisation
regime would be possible. However the Single Convention prescribes that the states
in questions must set up a control system that effectively prevents legal production
being diverted into the illegal production of drugs. Due to the inability of the cul-
tivating countries to ensure constant prevention of such a diversion of coca and its
derivatives into illegal use, and due to the absence of any infrastructure for alkaloid
extraction from coca leaves, the legal utilisation options for the pharmaceutically
active alkaloid in the coca leaf on the one hand and the coca leaves from which the
intoxicating alkaloid has been extracted on the other are not being exhausted. Coca-
Cola, for instance, uses coca leaves from which the alkaloids have been removed in
its soft drink production. The industrial processing procedure that is necessary to
make this possible does not however take place in the coca-cultivating countries but,
according to older press reports, in the USA itself, where it is carried out by an inter-

mediate company that supplies Coca-Cola with the cleansed coca leaves.”

The case of legal opium poppy production is very different although the identical
international control regime applies as for coca/cocaine: alongside the main produc-
er countries Turkey and India, a range of others including France, Spain, the United
Kingdom and Australia also currently cultivate opium poppy commercially for opi-
ate production for medical purposes.’ In the following, the cases of Turkey and
India will be described in brief in order to see what possible lessons can be derived
for the problems arising from drug cultivation in South America. Both countries are
traditional cultivators of opium poppy, in which — in contrast to the new producers

37 It is extremely difficult to track the Coca-Cola supply chain and trace the original source of the
utilised coca leaf. There is only very little information that is openly accessible on this subject. Cf.
“How Coca-Cola obtains its Coca”, New York Times, 01.07.1988.

38 Cf. for a full list of the states with legal opium poppy production, dated 2005: Jensema/Archer,
2005: 145.



Daniel Brombacher | 279

in the EU or Australia — production takes place decentrally and is carried out by local
small-scale farmers, meaning that the situation can more readily be compared with
coca production in the Andean states.

THE EXAMPLE OF TURKEY

Opium poppy has long been established in Turkey. As far back as 1953, the country
was authorised by the UN to produce opium for (legal) export purposes within the
framework of the so-called Opium Protocol. As a result, Turkey set up an initial
licencing system, which regulated cultivation and production. At the time opium
poppy was cultivated in 42, or about two-thirds, of Turkey’s provinces. That figure is
lower today and cultivation now only takes place in 13 provinces. Turkish production
is regarded as well-regulated because the diversion of production for illegal purposes
can apparently largely be prevented. However, for a long time, the control regime did
not function satisfactorily because part of the crop did flow into illegal drug produc-
tion. With the increase in heroin consumption in the USA in the 60s, Turkey came
under growing international pressure, especially from the Nixon administration, as it
was suspected that supplies of Turkish heroin were reaching the US market. However,
attempts to try and force Turkey to adopt a total ban on cultivation failed, which led
to substantial tensions in relations with the country (Kamminga, 2011: 12-17). The
situation was in part reminiscent of the role played by coca cultivation in present-day
relations between the USA and Bolivia.

For a short time the American efforts were, however, successful and from 1972
Turkey imposed a full ban on opium poppy cultivation. Because of the large impor-
tance of opium poppy industry for Turkey, the difficulty in establishing alternatives,
and the insufficient compensation payments made by the USA the ban had already
been rescinded by as early as 1974 and opium cultivation had once again begun in
Turkey. The restart was used to impose a strict control regime, which set a maxi-
mum cultivation limit per household of (0.5 ha) as well as a cumulative national limit
(100,000 ha). From this time on, an in situ verification regime monitored compliance
with the cultivation limits. Any surplus production was destroyed. At the same time,
the state bought up the whole crop, giving it a monopoly over the commercialisation
of opium poppy plants for further processing outside Turkey for medical purposes.
Since 1981 the processing of the poppy straw took place in Turkey itself. The Bolva-
din factory for the extraction of alkaloids from the dried poppy, which was set up with
international support, is still the only one in the country and remains in operation.

The establishment of a credible control regime and the setting up of domestic
processing capacities were linked with international recognition of Turkish (as well
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as Indian) opium production. In the same year as the production start-up at the
Bolvadin plant the US Drug Enforcement Administration (DEA) established its so-
called 80/20 Rule, according to which the USA would satisfy 80% of its demand for
opiates through purchases from Turkey and India and 20% through supplies from
other producer states (Kamminga, 2012: 17-22). In this way, the special role of the
two states as legal opium producers with a long tradition of non-industrial cultiva-
tion by small-scale farmers was internationally recognised. The same fundamental
arrangements still apply today.

According to official sources, a maximum of 70,000 ha of opium poppy is cur-
rently cultivated in 13 of Turkey’s provinces by around 100,000 farmers, who have to
apply for a new cultivation licence each year. The average field size is 0.7 ha. Appli-
cants have to prove that they are over 18 years of age and that they are farmers. They
are not allowed to have a criminal record. The maximum area of cultivation across
the country (the current area cultivated is in fact only about half of this total), the
size of the fields, and the number of farmers involved, are roughly equivalent to the
key data for the coca industry in Peru or Colombia. As is the case with coca cultiva-
tion, opium production in Turkey is very labour intensive because both cultivation
and harvesting of the crops mainly take place manually.

The Turkish Grain Board (TMO), a subsidiary of the agriculture ministry, em-
ploys a sophisticated control and verification system to monitor compliance with the
limits and buys up the crop from the farmers, who first remove the poppy seeds for
commercialisation for culinary purposes and for making food oil. By overseeing the
entire supply and production process, the TMO functions as the monitoring system
that is required by the international control regime. Opium poppy is processed at
the factory in Bolvadin where morphine and codeine are extracted in a variety of
chemical forms. 95% of the production is exported, with the largest part of the
farmers’ income being generated through the poppy seeds rather than through the
commercialisation of the capsules, which are bought up by the government (Turkish
Ministry of the Interior, 2010: 105; Kamminga, 2011: 24-28; Mansfield, 10-12).

THE EXAMPLE OF INDIA

Opium poppy cultivation is a tradition in India and it is traditionally restricted to
three north-eastern states.”” However, aside from the regional concentration of the
cultivation, the parameters are basically similar to those in Turkey. Depending on the

39 Madyah Pradesh, Rajasthan and Uttar Pradesh.
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source and the year reported on, the number of farmers involved is estimated to be
between 80-160,000; the average area cultivated is smaller than in Turkey and cur-
rently totals around 0.2 ha per licence, whereby in both countries opium production
is only one component of the revenue systems of the households involved. Overall
responsibility for the licencing and control of opium poppy and its harvesting as raw
opium, which is traditional in India (in contrast to Turkey where it is harvested as
poppy straw), is in the hands of the Central Bureau of Narcotics (CBN). This body also
administers the licencing process decentrally at the district level. As is the case with
the TMO in Turkey, the CBN is not only responsible for dealing with annual applica-
tions for licences from the farmers but also for the time consuming and labour inten-
sive oversight and verification of cultivation in situ as well as monitoring of the supply
chain. Another similarity to Turkey is that the CBN’s decentral agencies also have a
monopoly over the purchase of the crop and pay the farmers. In two factories, one in
Nimach, the other Ghazipurzur, the opium is either sold in dry condition or the alka-
loids are directly isolated from the raw opium for commercialisation and processing.

Whilst in Turkey poppy straw is the main product of cultivation, in India it is
traditionally raw opium that is generated from opium poppy cultures. In contrast
to the poppy straw variation, raw opium can easily be used to generate heroin or as
smokable opium. Unlike in Turkey, it appears that in India therefore the diversion or
theft of opium poppy production for illegal purposes is far more common, whereby
above all the harvest period and the subsequent storage phase prior to processing
are viewed as critical (Mansfield, 2001: 17-31). It is clear therefore that there is a
dual-use problem with the harvest in India that is entirely comparable with the case
of coca cultivation for traditional purposes in Bolivia and Peru. Raw opium as a
basis for illegal drug production is, like the coca leaf, an attractive raw material for
organised crime, which — due to the price multiplication that results from the illegal-
ity — can afford to pay higher prices (Mansfield, 2011: 32) than the state monopolies
tasked with buying up the crop. Peru’s ENACO faces very similar problems to its
Indian counterpart. However, despite regular illegal diversions, the control system in
India is regarded as being much more extensive and effective than the underdevel-
oped systems in Bolivia and Peru.

THE FUNDAMENTAL CONDITIONS IN TURKEY
AND INDIA COMPARED WITH THE ANDEAN COUNTRIES

It is not widely known in Latin America that there are a number of fundamental par-
allels between the opium economy in Turkey and India and the problems resulting
from coca cultivation in the Andean states. These parallels are above all to be found
in the fundamental conditions, but the effects are very different.
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Coca and opium are subject to the same global control regime. In Turkey and
in India cultivation has the same traditional connotations as in Bolivia and Peru. In
all of the countries mentioned, this means that there are well-established cultiva-
tion traditions in some regions as well as age-old consumption traditions, be it the
culinary utilisation of poppy seeds in Turkey or coca-chewing in Bolivia. In Turkey,
India, Peru and Bolivia cultivation takes place decentrally and not, as it is the case in
Australia for instance, industrially. The cultivation of both opium poppy and coca
is carried out by small-scale farmers and is viewed as very labour intensive: another
important reason alongside those already mentioned above why the creation of legal
alternatives in Andean countries or Afghanistan has always proved to be very dif-
ficult. Furthermore, cultivation does not take place throughout the whole country:
whilst production in India is restricted to three federal states, which is similar to the
coca cultivation in the two Bolivian regions of Chapare and Yungas, the dispersion
of cultivation in both Turkey and Peru is somewhat greater. Nevertheless, it is not a
national phenomenon in any of these countries. The total volume of cultivation is
within the same parameters in these countries, whereby the de facto cultivation in
Turkey and in India is basically the equivalent of that in Bolivia, while in Colombia
and Peru (illegal) cultivation is approximately twice as high.

The two most important differences between drug cultivation in the Andean
countries on the one hand and Turkey and India on the other highlight the weak
point in all attempts to regulate coca cultivation in South America:

First of all, Turkey has one and India two factories for processing opium poppy
and raw opium respectively. There is however no corresponding infrastructure in
Bolivia or Peru, where such an option would be most likely to come into question.
The task of these factories is to isolate alkaloids, which, given that there are only
very few remaining pharmaceutical applications for cocaine, does not appear to be
worthwhile. What would be worthwhile however would be to create the industrial
infrastructure required for alkaloid extraction from the coca leaves, which is a fun-
damental prerequisite for marketing the substances contained in the leaf without
infringing against anti-narcotic laws. A factory for the industrialisation of the coca
leaf has recently come into operation in Bolivia, but without any components for
alkaloid extraction and apparently with very poor quality products.*’

Secondly, Turkey and India both have well-established and well-functioning
control systems to combat the illegal use of opium poppy production. It is true that

40 “Cocaleros del Chapare dicen que fracasé industrializacién de la hoja milenaria”’, Radio ERBOL

(Bolivia), 26.11.2012.
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the legal market for coca in Bolivia is also concentrated (with two sales markets — one
each in La Paz and Cochabamba), but there are no market monopolists comparable
to the official agencies in Turkey and in India that both buy up the crop and oversee
and control the supply and added value chain. Peru’s ENACO is only in theory a mar-
ket monopolist; in fact, together with the illegal buyers, it is only one of many mar-
ket participants. What is more, it pays significantly less than its illegal rivals. The lack
of an efficient state regulatory authority in the Andean countries means in turn that
neither Bolivia nor Peru has a viable licencing system for coca cultivation. Such a
system does exist in Peru. But expert estimates indicate that its register is inadequate
and that the issuing of licences is not based on transparent criteria. What is more,
anecdotal evidence suggests that no new licences are currently being issued at all. In
Bolivia it is the cocalero unions who are in charge of licencing coca cultivation and
therefore of legal possibilities for its commercialisation. There is however currently
no central national register that is controlled by the government.

It is these two central differences — the lack of legal commercialisation options
and processing capacities for coca, as well as the absence of an efficient central state
regulatory authority — that account for the fact that in India and in Turkey flourish-
ing agricultural sectors have emerged from established cultivation traditions, whilst
similar cultivation traditions in the Andean region (with the exception of Colombia)
have only led to one of the largest social, environmental and security problems fac-
ing the affected countries. This is all the more remarkable given that very similar
fundamental conditions apply in the countries described. It is true that there is also
a dual-use problem with production in India that is similar to the situation in South
America; but neither India nor Turkey are affected by the problems that are associ-
ated with drug cultivation in Latin America, Afghanistan or Myanmar: violence and
civil war, corruption and social marginalisation, only develop in connection with
drug cultivation when it is illegal and legal options for utilisation are not created.

THREE APPROACHES TO DRUG CULTIVATION
AS A FIXED VARIABLE

THE CURRENT DEBATE ON DRUG POLICIES IN LATIN AMERICA

In Latin America, drug cultivation and drug trafficking have in recent decades had
a devastating impact in terms of loss of life. They have also undermined democracy
and functioning statehood through corruption, as well as doing untold further dam-
age to the societies affected. This situation has sparked a political debate in the region
and beyond over the currently predominant paradigm in drug policies. In 2009 a
number of ex-presidents and other leading personalities from public life in Latin
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America who came together to form the “Latin American Commission on Drugs
and Democracy”' declared the war on drugs a failure and called for a new approach.
This initiative triggered a public debate that has in the meantime extended far be-
yond Latin America. At the heart of the debate is the question of a paradigm change
in Latin America’s drug policies. The declaration by the Latin American Commission
was followed in 2011 by the same message from a “Global Commission on Drug
Policy”*? that included among others Kofi Annan and Javier Solana.

In the meantime, however, current Latin American heads of state have taken up
the debate, with the result that the discussion on reforming drug policies has taken
on a new dimension focussing on implementation. Supposed hardliners in their ap-
proach to criminality and drugs such as the incumbent presidents of Mexico (Felipe
Calderén), Colombia (Juan Manuel Santos) and Guatemala (Otto Pérez Molina)
have begun to publicly advocate a rethink, or at least an open debate, on reforming
drug policies. At the UN General Assembly in 2012 all three presidents used their
addresses to call for a reassessment of global policies on drugs. They issued a joint
statement calling for a science-based re-examination of the global paradigm on drug
policies and a discussion of all reform options. The aim of such a debate would, ac-
cording to its advocates, be to develop a new paradigm that would help to confront
organised crime and stem its cash flow. Whilst the ideologically charged idea of the
legalisation or (legal) regulation of drugs was not explicitly mentioned, it was clearly
implied in the appeal in the sentence calling for 4// reform options to be discussed.*
Guatemala’s President Pérez Molina is alone in that on several occasions he issued
explicit appeals for the legalisation of at least a certain number of drugs.*

What is remarkable here is that it is not countries that might be viewed as the
“usual suspects”, such as Bolivia, Ecuador or Venezuela, that are the ringleaders in
this debate that had for so long been dominated by voices from the left. Instead,
it is more conservative forces, for so long apologists of hard-line policies towards

41 Including Colombia’s ex-President César Gaviria; Ernesto Zedillo, ex-President of Mexico; Fer-
nando Cardoso, ex-President of Brazil as well as the writers Mario Vargas Llosa and Paulo Coelho.
For the commission’s report cf. <http://www.drogasedemocracia.org/Arquivos/declaracao_ingles_
site.pdf>, accessed on 23.10.2012.

42 Cf. the first report issued by the Global Commission: <http://www.globalcommissionondrugs.
org/wp-content/themes/gedp_v1/pdf/Global_Commission_Report_English.pdf,> accessed on
23.10.2012.

43 Cf. “Declaracién Conjunta” (Guatemala, Colombia, Mexico), 01.10.2012, <http://www.sre.gob.
mx/images/stories/infografias/declaracion021012.pdf>, accessed on 13.10.2012.

44 Cf. “Molina apuesta a legalizar drogas”, El Universal (Mexico), 26.09.2012.
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criminals and the drug problem, who have been forcing the debate forward. While,
for instance, the Morales government in Bolivia appears to be satisfied to press ahead
with reforms within the framework of the global drug prohibition regime stipulated
by the three UN Conventions, and the government of Ollanta Humala in Peru has so
far contented itself with an approach somewhere between critical and wait-and-see,*
the opposite political camp has been calling for a break with the current regulatory
framework. Meanwhile, supposed or real regional powers like Brazil or Venezuela
have so far hardly made their voices heard in the debate.

In any case, it still remains unlikely that this debate will in fact lead to changes
in the global regulatory regime or to the decriminalisation of drugs. The status quo
has many advocates, not least among leading global powers and potential changes to
the three almost universally valid UN Drug Conventions would require a global con-
sensus, which does not even look likely in Latin America. In many countries of the
world drug-related crimes are viewed as capital offences and in some countries they
are even punished with the death penalty. The kind of shift towards decriminalisa-
tion that many voices in Latin America are currently demanding is not therefore to
be expected on a global level or in the relevant UN bodies.

Potential changes leading towards the legalisation or decriminalisation of single
drugs are, for this reason, more likely to take place not at the global but at the nation-
al level — either by using some of the leeway left by UN Conventions or by breaking
with the spirit of those agreements. So while the full legalisation of individual drugs
is not to be expected, there is a possibility of the partial legalisation or decriminalisa-
tion of individual segments of the drug economy. The focus here could be on cul-
tivation and consumption, not however on drug trafficking, which is viewed as the
most harmful element in the illicit value chain. The tendency towards more permis-
sive legislation and jurisdiction concerning private drug consumption and possession
and a health-based approach to drug addiction based on models from a number of
European states has been apparent in the region for some time.*

More radical, but in effect similar, is a draft law put forward by the government
of José Mujica in Uruguay providing for state regulation of the cultivation and sale of
marihuana as well as for legalising consumption of the drug.” The future of the cur-

45 Cf. “La coca sigue en alza”, La Repiiblica (Peru), 07.10.2012.

46 Cf. for an overview of tendencies in the region: Transnational Institute, Drug Law Reform in
Latin America on the Map, <http://www.druglawreform.info/en/country-information/drug-law-
reform-on-the-map>, accessed on 23.10.2012.

47  Cf. “How Latin America May Lead the World in Decriminalizing Drug Use”, 7ime (UK), 09.10.2012.
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rent debate in Latin America is likely to lie in similar special initiatives in individual
states. Current or future regulatory options on how to approach drug cultivation in
the region can be incorporate into this trend. To begin with, individual countries
can follow the example set by Uruguay and press for the regulation of marihuana
production and commercialisation. On the other side, Bolivia and possibly also Peru
might try to implement reform of their regulatory systems for the cultivation and
marketing of coca, not least because these have for some time been criticised.

Regardless of what potential changes the current political debate concerning the
right kind of drug policies in the region might lead to, it is likely that as a phenom-
enon drug cultivation will remain a fixed variable. Given that coca cultivation is
deeply rooted in the region, and in view of the experiences of the past three decades,
it is unlikely that cultivation is going to disappear ecither with a repressive or a de-
criminalised paradigm. By employing a range of different fictional scenarios, possible
approaches to the persistent phenomenon of drug cultivation in Latin America will
be briefly outlined in the following:

MAINTAINING THE STATUS QUO ON DRUG CONTROL POLICIES

The global drug control regime based on the three UN Drug Conventions remains
in place because of the lack of consensus on the international level concerning a
relaxation of the conventions or a fresh start in the global regulatory regime. In
breach of the UN’s regulatory regime, individual states in Europe and Latin America
(continue to) push for the controlled liberalisation of the cultivation, commerciali-
sation and consumption of marihuana. Strategies for dealing with coca and opium
remain focussed on repressive measures and alternative development initiatives as the
production of illegal drugs remains high, fuelled by continued high rates of cocaine
consumption in Europe and growing demand in the south of South America.

Possible political options for controlling drug cultivation:

+ A new emphasis on the paradigm of harm reduction in development policies con-
cerning drug cultivation. Recognition of the negative social, developmental, en-
vironmental and security impact of drug cultivation for affected societies.

+ Reduction of the harm caused by drug cultivation can be achieved by stabilising
cultivation and concentrating it in a small number of regions in accordance with
models from Bolivia and India instead of forcing the constant relocation of pro-
duction through strategically ill-conceived repressive measures. “Containment
instead of displacement” would be a more sustainable strategy for harm reduction.
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+ Efforts to reduce harm caused by drug cultivation can be supported by alterna-
tive development measures that do not focus on the rapid substitution of drug
cultivation, but tackle its root causes, which include poverty, existing violent
economies, geographic marginalisation and low levels of rural development.

MAINTAINING THE STATUS QUO ON GLOBAL DRUG CONTROL POLICIES
WHILE BUILDING MORE REFORM OPTIONS INTO THE FRAMEWORK

OF THE CURRENT REGIME

The global drug control regime based on the three UN Drug Conventions remains
in place as there is no consensus on an international level for a relaxation of the con-
ventions or a fresh start in the global regulatory regime. However, as a result of the
current reform debate on drug policies in Latin America, a number of states follow
the example set by Uruguay and move towards introducing their own measures to
legalise marihuana while other states investigate the exploration and implementation
of legal options for the utilisation of coca. In this way, Bolivia and Peru reform their
regulatory systems for the control and licencing of coca cultivation.

Possible political options for controlling drug cultivation:

+ A new emphasis on the paradigm of “alternative development without alterna-
tives” in development policies concerning drug cultivation. At the heart of this
paradigm would be the extension of legal utilisation options for (primarily) coca
for non-medical purposes and therefore the utilisation of existing traditions of
cultivation, existing know-how and the proven agricultural suitability of coca in
the target regions.

+ The affected states could be advised on how to achieve their goal of multiplying
the legal utilisation options by creating an effective system for certification, regulation
and verification for coca cultivation based on either the Turkish or Indian models.

¢ The affected states could be supported in achieving their goal of multiplying the
legal utilisation options by setting up the necessary industrial infrastructure for
alkaloid extraction from coca.

+ The affected states could be supported in achieving their goal of multiplying the
legal utilisation options through scientific research projects as well as through public
private partnerships with potentially interested companies, for example in the soft
drinks sector.
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THE LEGALISATION OF SINGLE DRUGS BY (INDIVIDUAL) STATES

Because of the difhiculty of achieving a consensus on drug policies at the interna-

tional level, individual states in Latin America decide to introduce pilot initiatives for

legalising and regulating individual drugs, including in some countries coca/cocaine.

Given the anticipated international tensions that might be triggered by legalisation

and regulation tendencies in some countries at the same time as the upholding of

the status quo on drug control policies, it might prove difficult or even impossible to

provide external support to these individual states.

Possible political options for controlling drug cultivation:

¢

Because of the removal of the illegality of cultivation, the support provided to
affected states could in future be concentrated on the negative external effects of
drug cultivation on the environment, involving environmental damage limitation
under what in future might be far more favourable conditions. The priorities
would be addressing the problems arising from the clearing of primary forests
and slash and burn, combatting desertification in some cultivation regions, as
well as tackling soil erosion and water pollution caused by excess use of fertilisers
and other chemicals.

Because of the removal of the illegality of cultivation, the affected states could,
in the same way as in scenario 2, be advised on how best to achieve their goal of
multiplying the legal utilisation options by creating an effective system for certifi-
cation, regulation and verification for coca cultivation based on either the Turkish
or Indian models. This would provide a basis for the viable regulation of coca
production and its subsequent processing into commercial secondary products,
which would in this scenario include cocaine and other coca derivatives.

Because of the removal of the illegality of cultivation, the affected states could, in
the same way as in scenario 2, be supported in achieving their goal of multiply-
ing the legal utilisation options by setting up the necessary industrial infrastruc-
ture for alkaloid extraction from coca.
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Policy Options for Drug Control with Reference to
Trade and Consumption in Germany and Europe

Heino Stéver / Maximilian Plenert

INTRODUCTION

Forty years of the Narcotics Act in Germany, 50 years of the Narcotics Control Con-
vention and over 100 years of attempts at global drug control form the framework
for the investigation of the present report on alternative policy options for reform of
drug control legislation.

Questions are increasingly being raised concerning the goals, intended and unin-
tended health, social and legal policy consequences and the economic effects, ethical
questions and, finally, the purpose of prohibition. In the face of the escalating drug
war in Mexico (Heufelder, 2011; Siebert, 2011), in other Latin American states and
large parts of South America (Weber, 2011; Lessmann, 2012; Villar and Cottle, 2012)
and Asia (Lingens, 2011) the drug-induced geopolitical shifts, the death penalty for
drug possession/dealing still imposed throughout the world (Gallahue, 2011) and the
rising level of armed response in the “war against drugs” the usefulness of violent con-
frontation is increasingly being called into question. Many initiatives, alliances, parties
and prominent figures (Nobel Prize winners and current or former state presidents)
throughout the world are demanding drug control models that do not follow the crim-
inal law approach and point to the different kinds of harm done by the current largely
repressive drug policy (Declaration Conjunta sobre Crimen Organizado y Narcotrafi-
co, 2011; Global Commission on Drug Policy, 2011), on one hand, in relation to indi-
vidual drug users and the erosion of the credibility of all preventive efforts with regard
to the ambiguous partial prohibition. On the other hand, societal values are coming
under threat: restrictions are being imposed on freedom that are out of all reasonable
proportion to the intended aims of the drug ban. We should therefore begin to handle
the drug problem from a health policy rather than a criminal policy standpoint. The
question is thus: can we still afford this drug policy — in every sense — and if we cannot:
what are the chances of a drug-policy change at national and international level; in
what direction should it be taken; and how could it be introduced and implemented?

292
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The debate on reforming national and international drug control is thus is full
swing. The statement made by Guatemalan President Otto Pérez Molina at the be-
ginning of February 2012 represents a milestone in the reform debate. He declared
the war against the transnational drug cartels a failure and thus was the first sitting
head of state to open up a new debate on the possible legalisation of psychoac-
tive substances produced, processed and transported in South and Central America.
Molina pointedly did not confine his attack to the (private) consumption of illegal
drugs, but opened the debate in relation to its production and trade or transport.

The “Drugs and Democracy” initiative, founded by three Latin American presi-
dents, and the expanded Commission on Drugs and Democracy had already called
for modifications in international drug policy, including exemption from punish-
ment or decriminalisation of the personal consumption of illegal drugs and the cat-
egorisation of substance addictions as a public health problem. Furthermore, the
commissions called for the revision of the international drug regime and repressive
policies against production and trade of illegal drugs through application of the cri-
terion of harm reduction, not only in relation to production, trade and consump-
tion, but also in relation to the (negative) effects of the current policies for reducing
production and consumption.

None of the abovementioned initiatives made concrete policy proposals, how-
ever. The United States immediately declared that it was opposed to any form of
legalisation without entirely ruling out a debate. Various Central and South American
governments at first made positive noises about President Pérez Molina’s initiative,
but Nicaragua, El Salvador and Honduras stayed away from a summit meeting of
Central American presidents on the issue. This reflects the economic and financial
consequences for these countries if states or regions try to go it alone in drug policy.
The effectiveness of unilateral legislation in relation to legalisation or state regulation
should receive particular attention in dealing with this point. Bilateral relations with
the United States are of key significance in this respect. An additional problem is the
international drug regime.

OUTLINE

To begin with, a number of concepts are explained and the frame of analysis pre-
sented. With regard to alternative courses of action there are few differences between
substances. In the case of more complex issues of regulation relevance and data avail-
ability limit our choice. The debate will thus focus on the drug cannabis and its
consumers.
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We shall dispense with a presentation of individual substances, their effects and
the associated risks since these are largely known (Schmidbauer, 1997; Julien, 1997;
Nutt, 2012)." More decisive is the question concerning the origins of the risks or
generally drug-specific ranges of problems, as well as how society deals with them
(see, for example, on cannabis: Kleiber/Soellner, 1998, 2004; Kleiber/Kovar, 1998;
Grotenhermen, 2006; Krumdiek, 2006; Wurth, 2008; Kolte, 2006?).

In the sections on the status quo the “drug problem” is analysed not only as a
direct consequence of the individual problem of drug consumption, but also as a
consequence of the dominant repressive and prohibition-oriented drug policy.

In the absence of a generally valid schema for looking at the drug phenomenon
the selection of issues to be tackled, alongside some figures and the findings of David
Nutt on the measurement of the dangers of drugs, concentrates on points relevant
to the policy options presented below regarding drug control with reference to trade
and consumption in Germany.

An analysis of the status quo also entails consideration of current drug policy
and public opinion. This is followed by a look at global drug policy, its intended and
unintended side effects and, by way of examples, some selected geopolitical settings.

In the following section, which forms the empirical foundation of the subse-
quent consideration of different scenarios, experiences from alternative policy ap-
proaches that have been put into practice in Europe are presented. We show, using
the examples of the Netherlands, Portugal, the Czech Republic, Spain and Belgium
that the effects of other cannabis or drug policies are known and research is available
that enables us to examine the details. The legalisation of cannabis in the United
States is not dealt with here because no research data are available concerning the
effects.? Practical experiences and the achievements of drug policy pioneers from the

1 heep://www.drugscouts.de/
http://de.drogen.wikia.com
http://www.dhs.de/informationsmaterial/broschueren-und-faltblaetter.html

2 hup://www.schildower-kreis.de/themen/Pressemitteilung_Grotenhermen_Cannabis.php

3 htp://hanfverband.de/index.php/nachrichten/blog/1883-cannabis-in-colorado-und-washington-
nun-offiziell-legal

hetp://hanfverband.de/index.php/nachrichten/aktuelles/1838-abstimmungen-in-den-usa-zwei-

us-staaten-legalisieren-cannabis
http://hanfverband.de/index.php/nachrichten/aktuelles/1818-us-abstimmungen-washington
http://hanfverband.de/index.php/nachrichten/aktuelles/1807-us-abstimmungen-colorado
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Swiss Eidgendssische Kommission fiir Drogenfragen (EKDF) are addressed in the sec-
tion on the normative basis of this work. The legalisation of coca in Bolivia and the
resulting conflict with international law are mentioned in section 5.

Extensive experience is available on the medically controlled handling of opi-
ates — for example, heroin — from Switzerland, the Netherlands and also Germany*
but they are not examined in detail here. Drug control with reference to dealing and
consumption means something entirely different here than in relation to cannabis,
however. The conditions of consumption and the non-commercial but medically
controlled distribution of opiates or substitution substances are the focus here.

Before, finally, the specific courses of action are presented we look at the le-
gal framework for control models in Germany. This includes the limits of national
policy due to international treaties and their significance for the purchasing of drugs.

A normative foundation is presented for the evaluation of the scenarios. We
attempt, based on a simple framework of theses, to develop a theoretical model on
which a consensus can be achieved for dealing with drugs.

The following courses of action are discussed individually:
+ three scenarios for all drugs;
+ four scenarios based only on cannabis;

+ a scenario that warns against defective regulation, as in the case of alcohol and
tobacco;

4+ reflections on the need for further action.

On the basis of empirical findings from other countries the effects of the indi-
vidual scenarios are relatively well described. There is systematic evaluation of the
effects on the individual areas of the status quo. This core of the work concentrates
on issues of the market and of criminal law. It is supplemented by a section on pre-
vention, support and therapy.

Finally, recommendations are made for specific, realistic first steps and pointers
are given for resolving the logjam in drug policy.”

Spelling: Please note that both sexes are implied unless specified otherwise.

4 hup://www.akzept.org/pdf/aktuel_pdf/DKRO7web.pdf
http://www.spritzenautomaten.de/service/grundlagen/
http://www.heroinstudie.de/ergebnisse.html

5  See generally for the discussion of drug reform legislation: http://www.alternative-drogenpolitik.

de/2013/03/08/abrustung-imdrogenkrieg/
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FUNDAMENTALS
DEFINITIONS

The debate on drugs in Germany is characterised by a lack of conceptual clarity. The
concept of “legalisation” is often associated by opponents of this option with a “total
declassification” or “free, unregulated access” and evaluated as such, in other words, a
policy of lack of regulation in contrast to the current control efforts. In what follows
we avoid the term “legalisation” and instead talk of regulation in order to make clear
that the goal is a legal, but very much controlled market provided with rules.

Equally opaque is the concept of “decriminalisation”. This includes, on one
hand, every form of attenuation of punishment, for example, through §31a BiMG
(German Narcotics Act) — even if it did not exist punishments could also be reduced
through the general regulations of criminal law.® Others use the term “decriminali-
sation” to refer only to when offences such as the possession of a certain amount
is de facto legal, whether through a legal removal of punishability, an end to the
jurisdiction of criminal courts, as in Portugal, or practical non-prosecution, as in
the Netherlands. Depending on how one looks at it, the possession of a low quan-
tity in Germany is already decriminalised (or not). In what follows, the concept of
“decriminalisation” is used only in the second, narrower sense. §31a BetMG (German
Narcotics Act) or a downgrading to a misdemeanour, in contrast, are designated as

“depenalisation” (cf. Vogt/Scheerer, 1989: 38ft).

In the realm of so-called “drug-related crime” the police distinguish between
“consumption-related offences” or “general offences” and “qualified BtM offences”
(dealing offences). According to the German Federal Office of Criminal Investiga-

tion (Bundeskriminalamt or BKA):

The term “consumption-related offence” describes general violations of the Narcotics
Act. They concern offences under §29 BtMG, including the possession, purchase and
sale of narcotics and similar criminal offences.

The term “dealing offences” covers offences concerning illegal dealing and smuggling of

narcotics under §29 MtMG and offences concerning the illegal importation of narcotics
under §30 para 1 no. 4 MtMG.

The term “drug” here designates psychotropic substances broadly speaking in
non-medical applications, in particular substances made illegal by the BtMG (German

6 hup://www.gesetze-im-internet.de/stpo/__153.html
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Narcotics Act). The realm of non-substance-related disorders and addictions, such as
gambling, the internet or eating disorders, is not considered here.

The strongly substance-related and thus selective perspective on drug policy is
a useful simplification, although it ignores the widespread mixed consumption. In
particular with regard to the drugs cocaine and heroin, together with cannabis, alco-
hol and benzodiazepene users by no means confine themselves to these substances.
Also, reflections tend to consider individual substances or user (sub)groups (such as
psychiatrically relevant cases with regard to cannabis), thereby hindering a view of
the big picture, although drug policy must be developed for society as a whole. Ac-
cording to Meyer-Thompson (Bundestag, 2012b):

Observations from child and youth psychiatry and the results from centres dealing with
high-risk groups cannot be transferred to adult users and to consumption that in relation
to all other substances would be considered moderate, regulated and temperate.

GENERAL FRAMEWORK

The BtMG (German Narcotics Act)” covers more than 300 psychoactive substances.
This includes substances whose use is as old as humanity, modern substances such
as amphetamines and so-called “new psychoactive substances”, medicines and exotic
substances that in Europe — or at least in Germany — have never played much of
a role. Due to the advent of these new psychoactive substances (“spice”, “incense
blends”, “legal highs” and “research chemicals”) and the state’s reaction in the form
of prohibitions the list will grow enormously in the coming years (cf. Werse/Mor-
genstern, 2012).

Between 2005 and 2011 more than 164 new psychoactive substances were notified of-
ficially through the European early warning system. The year 2011 was the third year in a
row in which a record number of newly discovered substances were notified (49), follow-
ing the identification of 41 new substances in 2010 and 24 in 2009. (EMCDDA, 2012)

For a discussion of alternative control models psychoactive substances covered
by the BEIMG (German Narcotics Act) can be classified in the following groups in
accordance with their distribution:

+ Heroin, cocaine, amphetamine, ecstasy and cannabis are — by far — the five most
widely distributed drugs;

7 hup://www.gesetze-im-internet.de/btmg_1981/
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LSD, magic mushrooms, crack, methamphetamine (“crystal meth”), GHB (“lig-
uid ecstasy”), in other words, substances with a certain prominence, even though
they tend to be overrepresented in the political debate in relation to their overall
significance;®

So-called “new psychoactive substances”, such as “spice” and mephedrone;

Prescription drugs or drugs only available in pharmacies, such as benzodiazepine,
methadone, methyl phenidat (“ritalin”) or morphine;

Other substances not widely distributed and with few users in Germany (di-
methyltryptamin, desomorphine);

Substances consumed almost exclusively by particular groups, such as khat or
nitrous oxide (“laughing gas”);

Legal drugs — besides alcohol and tobacco, also inhalants (butane and so on).

The evaluation of their importance derives from the consumption of adults and

young people (ESA 2009: 4; BZgA; Werse/Bernard/Schell 2012), data on seizures
(REITOX, 2012: 192) and data from addiction treatment.’

This list varies worldwide only to a minor extent because the basis for the prohi-

bition of many substances are the three key international agreements:

<>

<>

<>

The Single Convention on Narcotic Drugs of 1961;"°
The Convention on Psychotropic Substances of 1971;"

The United Nations Convention against Illicit Trafhic in Narcotic Drugs and
Psychotropic Substances of 1988.'*

In order to look at policy options on depenalisation, decriminalisation and regu-

lation — such as making a substance subject to prescription, the pharmacy model, the

licensing system, licensed places for sale and consumption, sale without particular

authorisation restrictions'® — it makes sense to limit oneself to a few substances that

10
11
12
13

http://www.regensburg-digital.de/crystal-meth-forscher-widersprechen-mdb-schieder/12092012/
heep://www.suchthilfestatistik.de/cms/images/dshs%20jahresbericht%202011.pdf
heep://www.admin.ch/ch/d/st/c0_812_121_0.html
htep://www.admin.ch/ch/d/sr/c0_812_121_02.html
htep://www.admin.ch/ch/d/st/c0_812_121_03.html
heep://www.akzept.org/pdf/drogenpolitik/regulierungs_modelle0612.pdf
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are used by many people. The availability of empirical data from different countries
is also limited to a few substances. These control models can be used as models and
patterns for the control of other substances, however.

n two countries that we shall examine in due course, Portugal an e Czec
In tw tries that hall d Portugal and the Czech
Republic, decriminalisation concerns a significant number of substances.'*

The drug-policy debate in Germany concerns primarily cannabis and heroin users.
In the United States “public enemy number one” is crack’ or now also crystal meth.'®
The availability of data is particularly good for these two substances. The most impor-
tant drug-policy efforts in recent years, going beyond mere decriminalisation, concern
cannabis (the Netherlands, cannabis social clubs, cannabis as medicine, legalisation in
the United States). There is also extensive experience of the legalisation of heroin for
medicinal use in Switzerland, the Netherlands, but also in Germany."”

These two substances represent both a substance in the top bracket and one from
the middle of the scale of dangerous drugs according to Nutt, with regard to both an
overall view and individual and social perspectives (Nutt 2007, 2010, 2012).

A debate on the coca leaf' that is constitutionally protected in Bolivia or khat,
which is relevant in Germany (REITOX, 2012: 192), as representatives of the lower
end of the scale of dangerous drugs, is lacking at this point, as is a debate on alterna-
tive options for dealing with the so-called “new psychoactive substances” (and also
e-cigarettes and “brain doping” (Lieb, 2010; Auf dem Hével, 2008)), of the kind
being conducted in the EU:

The survey shows that a large part of the member states regard the current lack of alter-
natives to criminal law control as unsatisfactory. They point out that a broader range of
options can be considered, in particular temporary control and risk management mea-

sures. (European Commission, 2005)In New Zealand this is already a reality."”

14 http://www.alternative-drogenpolitik.de/2013/04/05/faq-drogenpolitik-welche-drogen-sind-in-
portugal-und-der-tschechischenrepublik-entkriminalisiert/

15 http://www.spiegel.de/spiegel/print/d-13521017.html

16 http://www.spiegel.de/spiegel/print/d-66133682.html

17  htep://www.heroinstudie.de

18  http://www.presidencia.gob.bo/download/constitucion.pdf

19  http://www.bbc.co.uk/news/uk-21615971
http://idpc.net/alerts/2013/03/innovative-regulation-of-legal-highs-in-new-zealand

http://www.scoop.co.nz/stories/PA1304/5S00130/dunne-beginning-of-end-for-an-unregulated-le-
gal-highs.htm
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Nevertheless, many considerations are transferable to other substances, in par-
ticular those with a similar level of dangerousness or common effects.

CAUSAL RESEARCH INSTEAD OF A DEBATE ON THE DANGERS

OR A PRESENTATION OF SUBSTANCES

“A large proportion of the negative effects of the use of prohibited drugs, which are
wrongly investigated as the primary effects of drugs in reality, prove to be secondary

effects” (Baratta, 1990).

The drugs cannabis and heroin are well researched and their effects and dangers
reasonably well known. This is despite the fact that here and there drug policy is
plagued by a fierce “squabble” (for example, “Cannabis als Einstiegsdroge” Kreuzer,
1991; BverfG, 1994; Kleiber/Soellner, 1998; Korner, 2001; DHS, 2009; Drugcom
2011) with regard to individual risks that flies in the face of the scientific consensus:
“The entry-drug thesis is enthusiastically recited in the political sphere in order to
make the dangers of cannabis products more salient, despite the fact that it has been
subject to criticism among experts for more than 30 years and is now unanimously
rejected as unconfirmed by them” (GafSmann, 2004). As Dr Raphael Gafmann, di-
rector of the German Centre for Addiction Issues (Deutschen Hauptstelle fiir Sucht-
fragen — DHS), declared at the hearing on “Legalisation of cannabis through the
introduction of cannabis-clubs” (Bundestag, 2012a):

From the standpoint of the German Centre for Addiction Issues the decisive question is
not whether cannabis use can lead to dependency or whether it is harmful. The decisive
question is that of cannabis prohibition. Does the cannabis ban have positive value?
Does the ban mean that fewer people consume cannabis and that those who do use it
consume less because of the ban? That is the decisive question and not the question of

whether cannabis can lead to dependency.

Relevant for the question at hand are the causes of particular risks and pragmatic
solutions. In this way tautological arguments are also avoided. “Thus the uncontrol-
lability of the THC content and the admixture of extenders in relation to cannabis are
a consequence of the prohibition; as a result, they can hardly be adduced as reasons
or even justifications for the prohibition” (Krumdiek in Bundestag, 2012a).

HEALTH PROBLEMS OF USERS

In Germany there is a widespread belief that the repeated consumption of heroin in-
evitably leads to addiction and serious psychological and physiological harm. A wealth
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of research shows that a not inconsiderable number of users of heroin and cocaine?®
are in a position to consume their drugs without suffering many adverse effects (Hard-
ing, 1981).

Users of heroin and cannabis are not as different as is generally believed. The
majority of users of all drugs maintain a controlled use of their substance. This is a
perceptual gap in drug policy and drug treatment that has its origin in, among other
things, the pathologisation and deliberately selective view of drug users and the mys-
tification of drugs. Science affirms the question concerning the existence of a non-
addictive consumption that is barely or not harmful at all (Schippers/Cramer, 2002).

Controlled consumption of hard drugs can accordingly be defined as consumption that
does not interfere with the realisation of personal goals and is directed by rules of self-
control that may or may not be explicit. (Schippers/Cramer, 2002)

For people with a problematic consumption pattern effective treatment is avail-
able in principle and it is also known what form effective prevention*' must take
(BZgA/Difu 2002: 20ff). Furthermore, drug users suffer from the consumption con-
ditions arising from total prohibition, especially the consequences of criminal pros-
ecution and the effects of the black market. Prevention and treatment are available
and effective only to a limited extent and there is absolutely no protection of con-
sumers or young people (Stover/Gerlach, 2012). This applies to the users of heroin,
cannabis and in fact all illegal or non-regulated substances. The intensity and distri-
bution of these problems arising from drug policy differ from person to person and
from drug to drug.

This is particularly evident in relation to certain problems. If one compares the
situation of a heroin addict 20 years ago with that of an addict today the substance
has not changed, but the general framework has changed enormously. The effects
of HIV prevention, substitution treatment and harm reduction, in particular on the
health of those concerned, but also other social and legal consequences of consump-
tion are evident® (cf. RKI, 2012). It was the change in policy and addiction treatment

20 http://www.alternative-drogenpolitik.de/2013/04/05/zahlen-zum-kontrollierten-konsum-von-
heroin-und-kokain/

21 hutp://www.daserste.de/information/wissen-kultur/w-wie-wissen/sendung/suchtbehandlung-100.html

22 “Intravenous drug use, with regional exceptions, is declining in significance for the HIV epidemic
in Germany. In particular, the number of young intravenous drug users under 30 years of age who
have been newly diagnosed with HIV has fallen in recent years. This may be considered, especially
with regard to the more threatening development of new HIV diagnoses among intravenous drug
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that led to enormous changes in behaviour without substantial problems. The politi-
cal will alone was decisive here; the mere knowledge that, in pharmaceutical terms,
pure heroin, injected with sterile disposable syringes, represents no risk of abscesses,
HIV and hepatitis infections and organ damage and — subject to medical control —
causes no overdoses.

THE DRUG-POLICY STATUS QUO IN GERMANY

Drug consumption and addiction give rise to considerable social, health and eco-
nomic costs for society. Besides the direct spending by the state damage and financial
losses arise that have to be borne by the social security and health care systems. In
addition to these direct monetary effects society suffers from problems with drug-
related crime. For the consumers of drugs and their environment illegality, the black
market and criminal prosecution, as well as stigmatisation, also give rise to consid-
erable disadvantages. A good drug policy should try to reduce these costs without
creating new ones.

The state of current drug policy in Germany is ambivalent. While Germany is a
global leader® in the areas of drug treatment, therapy and harm reduction through
the dispensing of diamorphine, substitution programmes, consumption areas, needle
exchange and a well-developed treatment system, the policy of criminal-law prohibi-
tion can be characterised as a notorious failure. Its effects are limited to a continuous
increase in prosecutions and convictions without leading to a measurable reduction
in demand or supply over the years (cf. Holzer, 2012; Floter, Pfeiffer-Gerschel, 2012;
Reuband, 2004; Commission for Social Security and Health). Experiences from oth-
er countries show that the number of consumers would not be higher in the absence
of repression, as is often feared (cf. auf dem Hével, 2012; Polak, 2012; Kistmacher,
2012; Radimecky, 2012). Policy, however, has often reacted to the lack of success
with criminal policy with an addiction to criminal policy — “more and more of the
same” — which, however, has led to victim production instead of victim protection
and to more “harm production” instead of “harm reduction”.

The central pillar of drug policy is the selective ban on certain substances and
thus repression, the black market and the dogma of abstinence play the biggest roles.
Alternatives to this repressive, prohibitive control policy go beyond policy options

users in Eastern Europe as an impressive success on the part of Germany’s HIV prevention strategies
with regard to drugs” (RKI, 2012: 259).

23 hutp://www.eurohrn.eu/index.php?option=com_content&view=article&id=88&Itemid=11
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with drug control with reference to dealing and using. There are many reciprocal and
counter effects with the other pillars of drug policy prevention, therapy and harm
reduction and these are discussed in a later section, along with alternatives.

The present report can only highlight part of the whole phenomenon. We try to
differentiate between consequences that are caused to a considerable degree by the
current drug policy approach and those that occur individually and are not always
susceptible to influence. The focus of our concern is the drugs cannabis and heroin —
first in Germany and then, in the following section, from a global perspective.

Besides the examination of individual phenomena an appropriate criterion for
the harmful potential of drugs for the individual and society can give a sense of direc-
tion. Such a criterion, together with a first measurement — via expert interviews — is
provided by David Nutt (Nutt, 2007, 2010, 2012), among others, with his evalu-
ation criteria and definitions. Nutt divides his 16 parameters for the evaluation of
individual substances into two groups:

1. Possible harms for users themselves and
2. Possible harms for society as a whole.

The nine categories of user risks include drug-specific and drug-related mortality,
drug-specific damage, drug-related damage, dependence, drug-specific impairment
of mental functioning, drug-related impairment of mental functioning and the loss
of tangibles and relationships. The seven categories of harms to others include injury,
crime, social and ecological damage to the environment, family adversities, interna-
tional damage, economic costs and decline in social cohesion.

Nutt (2012) talks about both the limitations of his method and survey and the
express wish to adapt individual values to new knowledge and to have them evalu-
ated by other groups, for example, drug policymakers. In particular, he proposes that
the two harm groups first be considered separately.

The relationship between specific harms, on one hand, and drug-related harms,
on the other hand, can also indicate the proportion of harms that are caused by drug
policy in contrast to the proportion caused by drugs themselves. Initial calculations
suggest that a different drug policy, in particular in relation to cannabis and heroin,
could avoid most harms since in this instance prohibition-induced harms clearly
predominate.**

24 http://www.altern+ative-drogenpolitik.de/2012/10/25/minderung-von-drogenschaden-durch-
cine-legalisierung/
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Figure 1. Harm potential of drugs in terms of total points scored
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Source: Nutt et al., 2010.

Figure 2. Harm potential of drugs for society in terms of total points scored
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Figure 3. Harm potential of drugs for the individual in terms of total points scored
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Source: Nutt et al., 2010.

DRUG USE IN THE GENERAL POPULATION

In Germany there are around 1.5 million regular and 3 million at least occasional

users of illegal drugs, almost all of whom also use cannabis. Of these, 400,000 are

regular and 700,000 occasional users of drugs other than cannabis. Over 90 per cent

of the users of illegal drugs are 18 years of age or above.

Table 1. Prevalence of the consumption of illegal drugs in Germany

AGE (YEARS) PREVALENCE TOTAL NUMBER

L 18-64 26,7% 13812.000
tetime 12-17 7.2% 344.000
18-64 5,1% 2'638.000

Past 12 th
ast 12 months 12-17 4,9% 234.000
18-64 2,6% 1'345.000
Past 30 days 12-17 2.0% 95.000

Source: Drogenaffinititsstudie (2011); BZgA (2012a); Epidemiologische Suchtsurveys (2009); Pabst et al. (2010);
cited from DBDD (2012): REITOX Bericht, 2012 (absolute figures rounded up, see also for the population figures

used as a basis).
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““DRUG-RELATED CRIME’”’ AS A “THREAT TO SOCIETY”?

The Report on Drugs and Addiction by the German Drug Commissioner deals ex-
plicitly with the area of criminal prosecution. The data presented here were pub-
lished in the police crime statistics. The failure to mention the pillar of repression is
an example of the sectoral fixation of current drug policy. A public discussion on the
possibility or impossibility of a “peaceful co-existence between control and support”
(the three other pillars) almost never takes place (Sell, 2012; Krumdiek, 2012). The
2012 Report on Drugs and Addiction® is limited to general statements, such as:

Illegal drugs

The drug trade and drug-related crime represent a threat to the whole of society... (p. 88).

The often repeated assertion that drug policy and support focuses largely on

prevention cannot be sustained on the basis of the figures presented here and in Sec-
tion 2.4.%

Table 2. BKA* (2012): Police crime statistics and federal situation survey
(bundeslagebild) narcotics 2002 and 2011%

2011 2010 ORI PROPORTION OF
NUMBER | IN % AL CIAIE
Total crimes 5,990,679 | 5,933,278 | 57,401 1 100%
Drug-related offences 236,478 | 231,007 | 5,471 | +2.4 3.95%
Of which cannabis 131,951 128,868 3,083 +2.4 2.20%
General violations under §29 BtMG 170,297 165,880 4,417 +2.7 2.84%
Of which cannabis 101,186 99,562 1,624 +1.6 1.69%

Source: BKA, 2012.

25 Drogen-undSuchtbericht2012“delaencargadadelasdrogasdelgobiernoalemanhttp://drogenbeauftragte.
de/fileadmin/dateien-dba/Presse/Downloads/12-05-22_DrogensuchtBericht_2012.pdf

26  http://hanfverband.de/index.php/nachrichten/blog/1714-drogen-und-suchtbericht-2012-er-

schienen-von-dyckmans-nichts-neues

http://hanfverband.de/index.php/nachrichten/newsletter/1641-newsletter-des-deutschen-hanf-
verbandes-maerz-2012#medien

htep://hanfverband.de/index.php/nachrichten/aktuelles/1629-dyckmans-stellt-nationale-strat-
egie-zur-drogen-und-suchtpolitik-vor

27  http://hanfverband.de/index.php/nachrichten/blog/1711-repressionsbericht-2011-erschienen
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“General violations under §29 BtMG” includes consumption-related offences,
in other words, everything apart from smuggling, dealing, organised crime or “more
than a small amount”. With a share of 72 per cent with regard to all drugs and 76.7
per cent with regard to cannabis they make up the bulk of police work in this area.
Behind the increase of 2.7 per cent or 1.6 per cent in comparison to the previous year
therefore lies an extension of repression against simple users.

Almost 3 per cent of all crime in Germany could be done away with by consistent-
ly decriminalising drug users. The proportion of so-called “drug-related offences” in
total crime almost doubled between 1993 and 2002 and has remained at a high level.

The proportion of drug-related offences in total crime has grown significantly
in recent years. According to the Federal Criminal Police Office (BKA) in 1993 there
were 6,750,613 offences, 122,240 (1.8 per cent) of them drug-related. In 2002,
drug-related offences totalled 250,969 out of 6,507,394 offences, a share of 3.9 per

cent. This proportion has remained almost unchanged: in 2011 it was 4.0 per cent.

The Police Crime Statistics for the year under review 2011 registers 196,337
suspects in the context of drug-related offences. A total of 144,140 suspects were
charged because of a general violation under §29 BtMG, the largest proportion of
them violations involving cannabis, with 91,590 people.

With regard to regular users of cannabis, 6 per cent become crime suspects at
least once a year as a result of a consumption-related offence. With regard to the
number of at least occasional users the figure is 3 per cent. Among users of drugs
other than cannabis the figures are 13 per cent and 7.5 per cent, respectively.

In the drug-policy debate it is always asserted that the focus of police work is
drug dealers, not drug users. A glance at the BKA figures shows that this is not the
case, however:

+ In 1993 the BKA counted 122,240 cases of drug-related crime, 79,631 of them
consumption-related offences, a share of 65.1 per cent;

+ In 2002 consumption-related offences totalled 170,629 out of 250,969 offences,
a share of 68 per cent; and

+ In 2011 there were 170,297 consumption-related offences out of 236,478 of-
fences, a share of 72 per cent.

Thus the proportion of consumption-related offences in total drug-related crime
rose from 65.1 per cent in 1993 to 72 per cent in 2011. No shift in the focus of
police work from users to dealers can be discerned here — quite the opposite (BKA
2010, 2011). This is confirmed by Stolzenberg (2012) from the police standpoint:
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the fourth pillar of drug policy contributes to the overall aim (reducing harmful con-
sumption and dependency on addictive substances) only if there is a close intermesh-
ing with the other pillars: prevention, exchange of information (for example, on the
active ingredients or admixtures with regard to narcotics), understanding and respect
for the work of others, placement of first-time drug users in the support system.

Those suspected of crimes linked to the need to finance the drug habit make up
a disproportionate share of 5.7 per cent (of all suspects), who are self-confessed or
suspected users of hard drugs. In terms of cleared-up cases they are to be found in
particular in relation to the following offences. The losses arising as a result of this
can also be evaluated through the information provided by the crime statistics:

Table 3. Data from the Police Crime Statistics 2011

PROPORTION OF
OFFENCE @ ,, LOSSES
USERS OF HARD DRUGS
Theft under aggravating circumstances 18.6% 314 million €
Robbery 14.4% 7,2 million €
Theft without aggravating circumstances 9% 59 million €
Total 380,2 million €

It can be assumed that in particular with regard to total cleared-up theft (11.3 per cent)
or robbery (14.4 per cent) drug dependency on the part of the perpetrator is not recog-
nised. The proportion of crimes committed by >users of hard drugs« out of all cleared-up
crimes thus may well be higher than the statistics indicate. (PKS 2011: 85)

Thus the abovementioned figure of 380 million euros represents only the tip of the
iceberg: losses due to crime as a whole are likely to be significantly higher. With regard
to cleared-up cases these three groups of offences represent 2.5 per cent of the total.

Thus at least 2.5 per cent of all crimes — but rather double that, especially with
regard to theft, robbery and burglary — come under the category of crimes linked to
the need to finance the drug habit. These offences could be greatly reduced by means
of good drug support, in particular with regard to substitution treatment (especially
including the previously high-threshold access to heroin).?®

28  http://www.ukb.uni-bonn.de/42256BC8002AF3E7 /vwWebPagesBylD/2A97416886882B45C1
25719200326041

heep://www.gfi-online.de/artikel/ 14394
hetp://www.dradio.de/dlf/sendungen/kalenderblatt/2024133/
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The harmful effects of another widely distributed drug” may also be found in
the police statistics: in 2011 a total of 277,894 suspects (2010: 284,128 suspects)
acted under the influence of alcohol (2.2 per cent). That represents 13.2 per cent
of all suspects. With regard to violent offences the proportion of suspects under the
influence of alcohol totals 31.8 per cent and thus is significantly higher (BKA, 2011).

CONSEQUENCES OF PROHIBITION: DRUG ADDICTS IN THE PENAL SYSTEM

Convicted drug addicts make up a considerable part of the prison population in Ger-
many, at 30—40 per cent. Other substance-related disorders are also overrepresented
(especially with regard to alcohol and tobacco; cf. in general: Stover, 2012).

A large proportion of the users of illegal drugs have some experience with the
police, the courts or incarceration. The basic documentation for, for example, Ham-
burg (Oechsler et al., 2009) shows that 38 per cent of clients in 2009 had problems
with the judicial authorities and 12 per cent found themselves under arrest. The
group of opiate and cocaine users make up an even higher proportion: one in five
users of this substance is in criminal detention. In longitudinal terms an even heavier
judicial burden manifests itself: more than half (52 per cent) of supervised drug us-
ers in Hamburg have been convicted at least once, with users of opiates making up
the largest share of those put in prison (70 per cent), with sentences averaging 50
months. In the Frankfurt scene survey the proportion of persons who have been in
prison is as high as 78 per cent (with sentences averaging 51.9 months — Miiller et
al., 2010). Studies on the life situation of older drug addicts show that imprisonment
is becoming more frequent among older and older people: Hof3elbarth, Stéver and
Vogt (2011) report that 87.8 per cent of the 74 qualitatively surveyed older drug
addicts had already been in custody or in a penal institution. They spent four years
in prison on average (48.8 months: women 31.6, men 55.6), with imprisonment
varying between a few days and 20 years. The prison experience of drug addicts var-
ies not only in terms of age and gender, however, but also between urban and rural
areas, East and West.

According to the Federal Statistical Office,” up to 31 March 2011 60,100 peo-
ple had served a prison sentence or been in youth custody in a German young of-
fenders institution or found themselves in preventive detention (84 out of every
100,000 people of the age of criminal responsibility — 14 years of age and above). At

29  http://www.aktionswoche-alkohol.de/hintergrund-alkohol/gewalt.heml
30 https://www.destatis.de/DE/ZahlenFakten/GesellschaftStaat/Rechtspflege/Aktuell.html
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the date in question, 15 per cent of all prisoners were confined as a result of a drug
offence. However, this figure represents only the lower end of drug addicts in prison.
Experts assume that around 30—40 per cent of all men and more than 50 per cent of
all women prisoners are intravenous drug users. That this is a conservative estimate
is shown by the fact that investigations conducted in individual Lander indicate that
around one prisoner in two is “at risk of using drugs” and that every third prisoner
must be regarded as “in need of therapy” (Dolde, 2002).

These findings are in line with the results of two multi-centre epidemiological stud-
ies on the addiction and infectious disease situation and the care of opiate addicts in
the German penal system. They give for the first time an accurate overview of the
number of current/former intravenous drug users and drug-associated infected persons
in German penal institutions. Radun et al. found in their cross-sectional study of 1,497
inmates of six German prisons a lifetime prevalence for intravenous drug consumption
0f 29.6 per cent (n=464); 17.6 per cent of all prisoners in the survey were infected with
the hepatitis C virus (HCV) and 0.8 per cent with the human immune deficiency virus
(HIV). Every second prisoner (50.6 per cent) who injected drugs was HCV positive and
1.6 per cent were HIV positive (cf. overview: Stover, 2012).

In their survey of resident physicians in 31 German penal institutions with more
than 14,000 prisoners in total Schulte et al. were able to confirm these results: the
proportion of current/former intravenous drug users among the prisoners was, on
average, 21.9 per cent, with HCV/HIV prevalence rates of 14.3 per cent and 1.2 per
cent, respectively.

Table 4. Proportion of intravenous drug users and persons with infectious diseases
associated with drugs in German penal institutions and in the general population
(see for a general view: Stover 2012: 76)

IDUs HCV HIV
Prisons 21.9-29.6% 14.3%—-17.6% 0.8%—-1.2%
General population 0.3% 0.4%-0.7% 0.05%
Factor 73-98 fold 26-32 fold 16-24 fold

Source: Stover, 2012: 76.

Both studies from 2007/2008 underline that in comparison to the general popu-
lation current/former intravenous drug users and persons infected with HCV/HIV are
significantly overrepresented in German penal institutions (Table 3). These figures
are confirmed by the EMCDDA whose estimates imply that at least half of Europe’s
prison population has “experienced drugs”, many of them with a problem and/or
intravenous drug habit.
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On the basis of the values presented in Table 1 one must assume in the case
of around 60,000 prisoners (as of 31 March 2011) cross-sectionally around 15,000
(13,140-17,760) opiate users or addicts in Germany’s penal system alone (without
custodial sentence or police arrest) — in the course of a year, around twice as many. Ap-
proximately one in ten of the generally accepted total figure of at least 150,000 prob-
lem drug addicts is thus imprisoned. Given the 11,000 available therapy places there
are thus around 15 times more drug users in prison than in therapeutic institutions.

While out of prison considerable progress has been made over the past 30 years
in addiction treatment and psycho-social intervention, behind prison walls such de-
velopments have not taken place to the same extent, despite the prevalence of ad-
dictive and abusive consumption patterns. Furthermore, while out of prison the
support system has undergone considerable diversification, in the penal system the
empbhasis has overwhelmingly been on the central abstinence strategy. In particular,
access to tried and tested support and treatment methods in prison is utterly inad-
equate in comparison to the situation outside prison in many areas of addiction
treatment (especially pharmacotherapy and infection prevention). Evidence-based
core strategies for the treatment of opiate dependency (such as substitution treat-
ment) are introduced in many penal institutions only after a delay of several years
and are not comprehensive or in many Linder they do not exist at all. This leads to
discontinuity of treatment, sometimes with considerable consequences for prisoners’
health in and after prison.

In 2009, around 60,000 people were convicted of a BtMG violation (Federal Sta-
tistical Office, 2010a). Of these on the relevant date a total of 8,880 people found
themselves in prison, in other words, around 15 per cent of all inmates. Overall in 2009
there were over 50,000 prison sentences; in other words, over 7 per cent of all prison
sentences were imposed under the BEIMG (Jakob, Stéver, Pfeiffer-Gerschel, 2013).

JURISPRUDENTIAL EVALUATION OF CRIMINALISATION

Repression by the state is for many drug users the worst side-effect of their con-
sumption. The majority of users of illegal drugs practice controlled consumption
and suffer few significant problems. With repression — prosecution, conviction, im-
prisonment and so on — all affected users, both those whose use is controlled and
those who also suffer significant problems because of their use, experience the state’s
harshest instrument.

The social-ethical component of prosecution takes the form of stigmatisation,
the withholding of social or medical benefits or services and so on. The basis for
social and legal condemnation is not, for example, the otherwise usual and propor-
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tionate reaction to the violation of legal rights and assets. This occurs only to a small
extent (driving, violence, medical and social costs) and they could be countered with
other, less draconian measures, such as drug prohibition only with regard to driving
and taxation as compensation.

Each criminal charge means for the person affected contact with the police as an
accused person, solely because of the fact that they have chosen, for example, can-
nabis rather than alcohol. Besides the criminal charge, there is also interrogation,
identification procedures, house searches, “physical examinations”, telecommunica-
tion surveillance and social stigmatisation.

Even though many proceedings end with a dismissal, for the person concerned
that may mean being subjected to restrictions and not obtaining an acquittal. In
southern Linder or for repeat offenders, too, few people are regularly punished. If
drug users were really decriminalised, as is sometimes asserted, the location of the
crime would play no role and one would not become more criminal than the first
time because of a second “bust”. Thus, according to Schifer (2006),’' we cannot talk
of the decriminalisation of the users of illegal drugs in Germany.

While the purpose of narcotics legislation and drug policy formulated by the leg-
islator (health protection against the dangers of drugs) may in general be legitimate,
the prohibition policy is not able either to restrict supply and demand or to solve the
problems that arise with or because of drugs, but instead it is itself a cause of many
problems (black market, high costs, “unintended consequences”). There is no need to
counter drugs with prohibition; other options are available. Even if in some instances
empirical data are only patchily available in relation to the effects of other options,
even for the conservative-minded there are many much more reliable first and second
steps. Finally, given the low level of harm to legal rights and assets the state reaction
— among other things in the form of a (in comparison to other areas of criminal law)
disproportionately harsh legal practice — is inappropriate (Krumdiek, 2006).

COSTS OF DRUG POLICY AND PROHIBITION

The costs and harm through and because of drugs are manifold and measured only in
part. Many cost bearers are affected and not all harms can be attributed simply and
unambiguously to drugs.

31 hetp://www.alternative-drogenpolitik.de/2013/04/09/von-geringen-mengen-und-der-nichtent-

kriminalisierung-der-konsumenten/
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Spending within the framework of the four pillars of drug policy was investi-
gated by a study entitled “Estimation of spending by the public authorities due to
the consumption of illegal drugs in Germany” (Mostardt et al., 2010). The result
confirms that around 10 per cent of all public spending on public safety and order is
related to illegal drugs. The bulk of the state’s financial commitment goes on repres-
sive measures to combat crime in connection with illegal drugs (around 70 per cent).
In the social security and health care systems the proportion is only 0.3 per cent,
although these sectors are over one order of magnitude larger and the availability of
data is relatively poor.

The state spends 3.4 to 4.4 billion euros on repression in the area of illegal drugs.
This is around 65—70 per cent of state spending on drug policy. The areas of health
care and social security account for 30-35 per cent of total spending, at around 1.8
to 1.9 billion euros. The spending ratio between repression and support/therapy is
thus 7 to 3. Spending per inhabitant in the area of illegal drugs thus runs at around
63-74 euros per year.

The study covers both the costs of the justice apparatus, such as the police, the
prosecution service, courts and prisons on the basis of “drug-related offences in ac-
cordance with the Narcotics Act (BtMG) as ... crimes committed by drug users”.

This includes the abovementioned losses due to crimes committed by hard-drug
users. Not included are the consequential costs, for example, of imprisonment (un-
employment, infectious diseases, stigmatisation).

It is scarcely possible to estimate the costs arising from the financing of organised
crime and terrorist structures through the drug trade and offences associated with
the drug trade (corruption, money laundering and gang warfare, for example). The
consequences of US drug consumption for the integrity of the state in Mexico shows
clearly that this can be an enormous factor.

Because of the misallocation of police resources in the form of a disproportionate
prioritisation of the prosecution of drug offences with regard to own-use, other of-
fences that are more harmful to society, such as economic and environmental crime,
are not cleared up.*

32 hup://www.welt.de/regionales/berlin/article1921373/Tausende-Akten-bleiben-beim-LKA-liegen.
html

http://www.alternative-drogenpolitik.de/2012/04/23/berlin-die-repressive-drogenpolitik-gefah-
rdet-ihre-sicherheit/
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Due to the illegalisation of the drug market money not only gets into the wrong
hands, but also, in contrast to legal drugs such as alcohol and tobacco, does not
generate other income (taxation of drugs, VAT, jobs subject to social security contri-
butions, income tax).

The social security and health care systems are discernibly burdened by the harm
due to contaminated drugs, infectious diseases, neglect, overdoses and prostitution
to finance a drug habit.

The effects were identified, for example, within the framework of the Swiss her-
oin pilot scheme. The final report states that not only addicts but also the general
public are beneficiaries of controlled drug distribution. For example, the number of
offenders and offences fell by around 60 per cent already during the first treatment
phase. The Centre for Interdisciplinary Addiction Research in Hamburg (Zentrum
fur interdisziplindre Suchtforschung — ZIS)* also draws attention to the fact that
an economic analysis of the Swiss pilot scheme has shown that treatment with dia-
morphine brings with it a considerable benefit to the economy. Above all, 96 Swiss
francs per head are saved due to crime reduction and an improvement in the health
of addicts. The net benefit is around 45 Swiss francs per patient and day. This shows
not only that new forms of therapy, such as the dispensing of heroin to addicts, does
not represent an expensive form of treatment, but also that every hesitation and
hindrance of new forms of therapy and help give rise to (avoidable) harms to society
that cost billions* (cf. Biihring, 2006).

The restrictive narcotics legislation leads to less effective drug support and pre-
vention, makes addiction treatment more expensive and restricts the use of drugs
and drug plants in medicine® and partly also as a raw material. Finally, the negative
consequences of prostitution for the purpose of financing a drug habit®® should be
mentioned.

It is difficult to measure what spending and harms could be avoided by means of
a different kind of drug policy. The — without doubt — large sums involved, however,

33 hetp://www.heroinstudie.de/
34  hetp://www.cannabislegal.de/diverses/hartedrogen.htm

35 http://www.hanfjournal.de/webEdition/we_cmd.php?we_cmd%5B0%5D=show8&we_
cmd%5B1%5D=18285&we_cmd%5B4%5D=369

36 http://www.psychologie-aktuell.com/news/aktuelle-news-psychologie/news-lesen/arti-
cle/2012/10/17/1350454618-drogenabhaengigkeit-beschaffungsprostitution-findet-meist-auf-der-

strasse-selten-im-borde.html
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should be reason enough to address these questions more intensively. Economists
such as Hartwig/Pies (1992, 1995) and Sell (2012) estimate the costs to the econo-
my of prohibition at tens of billions of euros.

The total costs of combating “drug-related crime” in the history of the Federal
Republic of Germany are in the order of 200 billion euros, corresponding to the
economic cost of the Chernobyl disaster or the investment needed for the energy
transition in Germany.”’

Nevertheless, reforms should not be seen merely as budgetary consolidation, but
as a wasting and misallocation of state resources that should be redirected, for ex-
ample, to the utterly underfinanced area of prevention (see also the previous section).

More investment in the area of addiction prevention instead of repression would
pay twofold benefits. Not only the fact that money that currently flows into repres-
sion has no positive effects: even in the best case it is ineffective, but as a rule it is
harmful. But also every euro spent on prevention yields more than a euro in savings
in other places. It is much more expensive to tackle harms that have already arisen
than to deal with them beforehand. Prevention experts estimate that the utility factor
— in other words, the “return on prevention” — is around 2.2. Every euro of preven-
tion thus creates a utility of 2.2 euros or a profit of 1.2 euros.*® Other studies even
talk of a ratio of 1 to 55.%

If, for example (and ceteris paribus), the existing black market for cannabis was
replaced by a regulated market with protection for young people and consumers in
general (control of quality and THC content) a very large sum would become avail-
able through the legalisation of the market (jobs, regular taxes and special taxes on
cannabis) and the discontinuation of the costs of repression. The DHV* writes that
“Even with very careful estimates and suppositions we can assume that in the event
of cannabis legalisation at least 1.4 billion euros a year would flow directly into the
coffers of the state.”

This money should be invested in expanding the prevention of addiction. With
revenues and savings from the legalisation of cannabis alone at least 19,000 addition-

37  http://www.alternative-drogenpolitik.de/2012/01/12/ausgaben-zur-bekampfung-der-rauschgift-
kriminalitat-in-der-brd/

38  http://www.dguv.de/inhalt/presse/2012/Q1/return-on-prevention/index.jsp
39  https://povertybadforhealth.wordpress.com/2013/04/02/the-economic-benefits-of-prevention/
40 htep://hanfverband.de/index.php/themen/drogenpolitik-a-legalisierung/981-finanzielleund-

wirtschaftliche-auswirkungen-einer-cannabislegalisierung
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al jobs could be funded in addiction prevention. That would represent one full-time
job per 600 students, corresponding to half a job for every elementary school, every
secondary school and every occupational school in Germany. If the users of all other
drugs were decriminalised, too, the number of jobs would at least double.

The outcome of this scenario would be the decriminalisation of several million
German citizens, the choking-off of billions in revenues for criminal organisations
and instead the expansion of prevention on such a scale that a discernible effect is
likely due to the significant reduction of drug problems.

HeAaLTH AND SociaL EFFECTs oF PROHIBITION

Although an expansion and differentiation of support oriented towards harm reduc-
tion has made it possible to significantly improve the health and living conditions of
drug addicts in Germany over the past two decades, mortality rates in relation to peo-
ple using illegalised psychotropic substances have been at a high level for decades:*!
for the period between 1973 (when the documentation of drug-related deaths began)
and the end of 2010, based on the data published in the annual reports on narcotics
issued by the German Federal Office of Criminal Investigation (Bundeskriminalamt
or BKA), a total of 40,690 deaths were associated with drug consumption — to illus-
trate the magnitude of this figure, it is almost the same as the population of a town
such as Eisenach! In 2010, 1,237 people died: this is the equivalent of the inhabitants
of a whole village, such as Miicka north of Gérlitz, passing away. It should be noted
in this context that during the 40 years of police drug-related crime statistics not a
single case of death from cannabis has been recorded.*

It is not only that repressive measures on the part of the (Federal) police fail to
meet their objective of sustainably influencing market development (availability of
illegalised drugs) and user demand (Gerlach, 2004; Reuter and Trautmann, 2009).
Taking the example of heroin it is clear that the intensification of police repression
with regard to users is more likely to lead to an increase in the number of deaths
(Nordt and Stohler 2009). Furthermore, it applies to all illegalised substances that

41 Cf. overall for this section: Gerlach/Stéver (2012).

42 In comparison to this, the figures for legalised, state sanctioned and taxed accessible substances that
are much more detrimental to health the estimated annual number of deaths due to alcohol or the
“mixed consumption” of alcohol and tobacco is 74,000 (Gaertner et al., 2011), as well as 110,000
to 140,000 deaths due to tobacco smoking (Lampert and List, 2011). On this basis a large city
such as Cologne would lose all its inhabitants within 10 years.
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even under the heaviest repression users do not discontinue their consumption — not
even behind prison walls, not even under threat of corporal punishment or the death
penalty (for example, in Iran: see “drug couriers” and Harm Reduction International
— report). Thus the goal of abstinence laid down in the BtMG — the utopian idea of
a drug-free society — has not been a realistic option for many long-term drug users,
whether in prison or at liberty.

A further “unintended consequence” is the use of extenders in drugs on the black
market. It has long been known that street heroin largely consists of cutting agents,
but it is becoming increasingly apparent that other drugs, such as marijuana, are af-
fected or the impurities are highly dangerous.

The data are patchy in this area, however. The over 4,000 reports on the website
of the German Hemp Association®® (Hanf Verband) show, however, that instances of
extenders in cannabis are not isolated cases. The consequences of the use of largely
unknown and unresearched extenders in marijuana will become evident only in the
coming years. The phenomenon came to public attention due to a wave of lead
poisoning in Leipzig in 2007.* Over 100 people had to be treated — some required
hospitalisation — after cannabis was contaminated with lead. It can also be assumed
that not all of those who were affected received treatment. Lower Saxony’s State Of-
fice of Criminal Investigations identified lead and glass as extenders.”

Equally disturbing is the repeated discovery of anthrax spores in heroin and re-
lated deaths, both in Germany and the United Kingdom. Similarly, the appearance of
the drug “Crocodile” (Krokodil) in some German cities shows that homemade drug
blends and creations are widespread. In cocaine may be found, for example, levamisol
that leads to necrosis and lidocaine/tetracaine that, in the case of intravenous use, leads
to paralysis of the central nervous system (59 deaths in Berlin in 1994-98). It is appar-
ent that this is a consequence of the black market and thus of prohibition, which can
hardly be used as an argument for the latter. These examples also show clearly that drug
checking is not only an instrument for party drugs (Schmolke et al., 2012).

The quality of any substances available on the black market is generally not
known by the buyers. Again and again, there are marked fluctuations in purity —

43 http://hanfverband.de/index.php/themen/streckmittel

44 http://hanfverband.de/index.php/nachrichten/aktuelles/236-bleivergiftungen-durch-cannabis-in-
leipzig

45 http://hanfverband.de/index.php/nachrichten/aktuelles/1856-der-deutsche-hanf-verband-im-re-
itox-jahresbericht-fuer-deutschland-2012
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in the case of heroin it varies between 5 and 30 per cent and the danger of life-
threatening overdoses, poisoning and seizures is ever-present. In accordance with
market logic all illegalised substances in the dealing and intermediate sale chain up
to the final retailer are adulterated umpteen times with toxic or allergenic extenders
to maximise profits and thus become “poison”. A number of substances used to cut
heroin might be given as examples: caffeine, lactose, ascorbic acid, aspirin, paracete-
mol, plaster, chalk, strychnine, dextromethorphane, mannitol and food colouring.
With regard to cocaine, Streetwork Ziirich + Partner have documented an extensive
list of dangerous extenders on the internet.* The extender detector of the German
Hanf Association (DBDD)* currently warns of substances harmful to health used in
cannabis and marijuana. It is clear that the imagination knows no bounds at the un-
controlled production, dealing and final-sale levels. Furthermore, the substances are
often inadvertently contaminated with infectious and allergenic substances during
the production process and in transit.

After death and life-threatening overdoses, the most serious health problem in
connection with illegalised drug use is posed by microbial infections caused by a
multitude of bacterial, viral, fungal and protozoan pathogens. These include diseases
of the lungs, blood vessels, heart, skin, tissue, bones and joints, as well as sexually
and parenterally transmissible diseases, such as HIV and hepatitis B and C infections
(for details, see: Manthey and Vogt, 2011; Kaushik, Kapila and Praharaj, 2011; Eb-
ert, 2009). Already contaminated substances are often joined by unclean utensils or
needles that have already been used several times, frequently in unhygienic circum-
stances. In Germany, around 50—60 per cent of all intravenously injecting drug users
have had a hepatitis B infection; in 3—5 per cent of cases this infection takes a chronic
form (Radun, 2011). Around 50-90 per cent of opiate users are infected with the
hepatitis C virus (Barnikol et al., 2011). The total number of persons infected with
HIV due to intravenous administration is estimated at 10,000; annual new infections
number 150-200 cases (Hamouda, 2011).

It is by no means a new insight that many of these secondary and concomitant
diseases are not owing to specific properties of substances — at least if these substances
were available in pure and uncontaminated form — as is the case with alcohol and
tobacco (see, for example, Schmerl, 1984). Risky forms of consumption are pro-
moted and users, as described, are exposed to many dangerous, even life-threatening

46  http://www.saferparty.ch/download/file/Warnungen%20PDF%202011/Kokain_Streckmittel
August_11.pdf

47  http://hanfverband.de/index.php/themen/streckmittel
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illnesses. On top of this often come a lack of personal hygiene, unhygienic living and
sleeping conditions, malnutrition and undernourishment or delays in or no treat-
ment of illnesses (Bornemann and Gerlach, 1999).

Against this background, prior to their appearance in the criminal justice system
drug users are stigmatised and marginalised as “drug addicts” in need of advice and
treatment (cf. Antistigma, 2004). Particularly evident is the stigmatisation process in
school and in the family: those affected become the centre of attention and can either
conform — that is, end their drug use — or live up to the advance condemnation (in
the sense of a “self-fulfilling prophecy”). Projections of guilt are implicit in this way
of addressing the problem.

School and family develop exclusion strategies: from expulsion from school to
drastic punishments and breaking off of contact on the side of parents. These reac-
tions lead, on the side of those affected, to heightened drug use. Thus a vicious circle
is set in motion that leads both sides to dig in their heels and, above all, to a fixation
on the drug consumption and the banned drug. In such a situation it is difficult for
parents, teachers and instructors to comprehend young people’s drug use — with a lot
of patience — as an almost inevitable part of growing up in the risky period of ado-
lescence or as self-medication that makes sense to the user, which can be dealt with
rather in a non-drug-specific way by boosting and supporting the resources, interests
and inclinations of those affected so that this period of growing up can be navigated
without social or health ill effects (cf. Stover, 2008). In order to counter a widespread
view of the problem it should also be said that, naturally, there can be illegal drug
use in which positive effects predominate. The conditions necessary for this include
a social environment in which drug use is tolerated as generally transient behaviour,
no major financial problems, reliable suppliers and the possibility of controlled han-
dling of the drug to achieve the intended effects. These conditions generally exist
only in certain social classes and during particular life phases. Long-term drug use,
however, can have negative and unintended social or health consequences.

Long-term drug addicts, especially of opiates or cocaine, are seldom able to
maintain their consumption without damage to their health or social exclusion. In
order to be able to pay black market prices they need to engage in procurement ac-
tivities. While men primarily finance their drug use by means of theft, receiving sto-
len goods and drug dealing, women are often reliant on selling their bodies (among
women it is estimated that over 50 per cent and among men around 10-20 per cent
finance their habit through prostitution; cf. Zurhold, 2005). Injurious social and
health effects are entirely predictable. Although there is oversupply of heroin and co-
caine only a few people are able to consume their drug of choice. Supply bottlenecks
and withdrawal symptoms are bridged with alcohol and/or medication (especially
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benzodiazepine). Mixed drug use is widespread, sometimes dependencies on several

substances co-exist, harbouring considerable health risks (for example, alcohol and

stupefying medicines heighten the effects of heroin and cocaine). Overall, the state

of health and social circumstances of many — so far not reached by treatment — drug

users have deteriorated in the past 20 years. Examples of this include the following:

<>

Neglect of basic personal care and hygiene (eating, washing, clothes, personal
hygiene);

High levels of mental stress due to fear of prosecution or the pressure to procure
drugs;

Serious health and social problems due to prostitution that often occurs under
unprotected and degrading circumstances;

Homelessness or frequently changing short-term accommodation with acquain-
tances from the drug scene or prostitution clients (linked to difficulties obtaining
or keeping a flat);

Social isolation and loneliness that, due to social exclusion, reduce and eventu-
ally break contacts with the family, friends and acquaintances outside the drug
scene. Social relations in the drug scene are strongly determined by the con-
straints and circumstances of drug procurement;

Lack of job and social prospects and employment difficulties. The low level of
education, the consequence of dropping out of school and training early, leads
to a deterioration of opportunities on the labour market. Long-term unemploy-
ment often leads to loss of social status, impoverishment (for example, long-term
Hartz IV status) and thus, in turn, to more intense drug consumption;

Lack of self-esteem due to social exclusion and health deprivation, few experi-
ences of “self-eflicacy”: the loss of faith in one’s ability to fundamentally improve
one’s life situation through one’s own efforts, after withdrawals or attempts at
therapy are repeatedly unsuccessful;

People from a migrant background are under particular pressure from racist
prosecution, especially if they are black.

The social consequences can also be discerned with regard to democratic institu-

tions, however: more and more cases of corruption among the police and customs

officers are being reported. Even usually law-abiding people can succumb to the

promise of quick money. A high rate of criminalisation especially of drug users leads

to work overloads among judges, lawyers and probation officers, as well as receiving

of stolen goods and gang membership, often triggering family tragedies. The global
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consequences of prohibition are reflected in drug wars, like the one in Mexico (see
Justice in Mexico Project, 2010) or even massive geopolitical changes. Accompa-
nying this development is an erosion of the rule of law: no more press freedom
because journalists are threatened by drug dealers, threats to courts, the police and
the whole justice system, kidnappings, assaults, murders (in the Mexican drug war
alone around 70,000 people died between 2006 and 2012 and another 26,000 are
missing — mainly non-participants — amounting to a humanitarian catastrophe
(Belaunzdran, 2013).)

EXCURSUS: DEATHS FROM DRUGS OR FROM DRUG POLICY?

Every year in Germany around 1,000 people die as a consequence of the use of illegal
drugs (Drug and Addiction Report, 2011%). Regardless of the fact that the defini-
tions used are based on police regulations and massive blindspots because autopsies
are not obligatory this fluctuating figure — sometimes rising, sometimes falling — is
used as an indicator of successful or unsuccessful drug policy. At the same time, there
is no systematic research into causes and well-evidenced knowledge concerning the
options for reducing the number of deaths is ignored (for example, with the help of
naloxon; cf. Dettmar, Saunders and Strang, 2001).

The effects of drug consumption rooms, for example, are clear and well re-
searched (Poschadel, 2003). At the same time, there is a corresponding State Ordi-
nance only in Berlin, North Rhine-Westphalia, Hamburg, Hesse, Lower Saxony and
the Saarland that permits municipalities to establish a consumption room (Deutsche
AIDS-Hilfe, Akzept e.V., 2011, Drogenkonsumriume in Deutschland — Eine Bes-
tandsaufnahme des AK Konsumraum [Drug Consumption Rooms in Germany. A
Situational Assessment by the AK Konsumraum]). In Bavaria, Baden-Wiirttemberg,
Bremen, Rhineland-Palatinate, Schleswig-Holstein and the whole of eastern Ger-
many there is not a single instance of this life-saving establishment.*’

Likewise the risk factors involved in a “drug death”, such as (forced) abstinence,
especially after release from prison, therapy or hospital are known (WHO, 2010).
Nevertheless, consistent substitution treatment is rare. Supplementary measures,
such as emergency training for drug users, relatives and people who have to deal
with drug users (streetworkers, police, prison officers) with opiate antagonists, such

48  http://drogenbeauftragte.de/presse/pressemitteilungen/2011-02/drogen-und-suchtbericht-2011.
html

49  http://konsumraum.de/dta/rechtsverordnung.html
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as naloxone, are practically non-existent. In this area, a number of other European
states and even the United States are far ahead of Germany (Dettmar, Saunders and
Strang, 2001; Keppler, Knorr and Stéver, 2011).

ExcuURsuUs: (COMPULSORY) EMETICS TO PRESERVE EVIDENCE

Among the most extreme excesses of the criminal prosecution of (alleged) drug users
and dealers is the use of emetics to secure evidence, as well as the contamination of
drugs with extenders.

It took two deaths — in Hamburg and Bremen — to bring the use of emetics to
professional and public attention. The failure of experts, drug support institutions
and political parties to question the practices of the medical preservation of evidence
and to indicate the known risks is also clear. Only after the two deaths were alter-
natives for securing evidence discussed at the political level, which in most other
Federal States have already been used successfully for years but have been introduced
in Bremen only now. These alternatives are both acceptable from the standpoint of
medical ethics and much less risky for those concerned. But the fact that the risky
method of forced application of an emetic was practiced for over a decade illustrates
the repressive approach of the policy of drug supply reduction hitherto. With this
practice the policy is clearly targeted at small-scale dealers who in any case can be
dealt with by means of criminal prosecution only with difficulty and who merely
serve existing demand. This practice smacks of policy symbolism and does nothing
to change the existing structures.

In retrospect, Germany’s international isolation with regard to the administra-
tion of emetics is clear — to our knowledge, this is practiced in no other European
country. Amnesty International has complained of this scandalous practice in Ger-
many for years.”® But at least the extensive public discussion in Bremen has led to the
renunciation of this practice. We can only hope that the further course of this process
of change will be monitored critically.

The debate on the administration of emetics in Germany in general, as well as its
practice were characterised by the racist undertones of many actors. Its application
— almost all those affected were dark-skinned — is tainted by racism, like the general
prosecution practice with regard to alleged drug dealers (Sorgalla/Stover, 2005). It
was long tolerated under the Constitution despite several deaths and its use by drug

50  http://www.amnesty-polizei.de/2011/06/prozesse-und-revisionen-im-brechmittelfall-in-bremen/
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policy was something that the European Court of Human Rights in 2006 had de-

clared to infringe human rights and characterised as “using force verging on brutal-
ity” (Judgment of 11 July 2006, 54810/00). Legal evaluation of the cases involving
deaths show easily how the court came to this assessment (see also Lohr, 2007).

ON THE STATE OF THE DRUG-POLICY DEBATE

The size of repression as a pillar of policy on illegalised drugs has already been por-

trayed. It is responsible for a large part of state spending.”’ Two-thirds of suspects

investigated by the police are drug users. Nevertheless, the pros and cons of drug

policy in Germany are almost never discussed:

German officials take a decidedly cool stance toward these developments. No top poli-
tician with a major German party is about to call for a new drug policy or even the
legalization of marijuana. Drugs are not a winning issue, because it’s too easy to get
burned. [...] yThe subject is still completely taboo. When someone tries to relax the rules,
he is immediately accused of not protecting our children,« says Gerhart Baum, the Ger-
man interior minister from 1978 to 1982. During his tenure, Baum experienced the
so-called >heroin years, when the number of addicts in Germany exploded, images of
young junkies were on cover pages and the film Christiane F — Wir Kinder vom Bahnhof
Zoo (Christiane F — We Children from Zoo Station) was playing in theaters. [...] This
period shaped German drug policy, and it also affected how Germans feel about drugs:
anxious, for the most part. [...] For many people, legalization sounds like an invitation
to more drug use and addiction, as well as a capitulating country that no longer performs
its protective function. (Gutsch/Moreno, 2013)>

Besides the failure to mention the consequences of prohibition and prosecution

in the Drug and Addiction Report the national strategy™ on drugs and addiction

policy contains only general statements, such as:

51

52

53

Another element of drugs and addiction policy are legal regulations on reduction of sup-
ply and general prohibitions. These include, for example, laws protecting non-smokers,
the youth protection act and narcotics legislation. Combating drug crime is of major,
even international importance.

htep://www.spiegel.de/international/world/global-support-grows-for-legalizing-drugs-a-884750.

heml
http://hanfverband.de/index.php/nachrichten/blog/1840-video-keine-bewegung-in-der-drogen-

politik-woran-haengt-es-expertengeben-antworten

http://drogenbeauftragte.de/presse/pressemitteilungen/2012-01/pm-nationale-strategie.html
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This example shows clearly that drug policy itself is part of the problem. Thus a
study on sustainable and realistic policy options cannot avoid some remarks on the
role of policy.

In this area we can speak of a “drug-policy problem”.”* The total failure of crimi-
nal law prohibition and its massive unintended consequences should long ago have
led to a change of course or at least a critical debate in this policy area (Hess, 2012).
In scarcely any other policy field is there so little questioning and criticism of the
risks and side effects of current policy. Instruments that are standard in other policy
areas, such as policy impact assessment or evidence-basing are not applied here.”
The causes of this problem are manifold. The area of drug policy research is signifi-
cantly underdeveloped. In the absence of an effective critical counter-discourse in
relation to official government failures those affected are marginalised, stigmatised
or simply frightened. “Researchers” are dependent on public funds and do not want
to attract attention by non-conformity. State agencies servilely perpetuate traditional
drug policy. As a result of the strong sectoral orientation of drug policy based on “pil-
larisation” there is a series of massive individual interests. Drug prohibition is now
so internalised that researchers and helpers do not question the repressive framework
and even drug users accept it as their apparently inevitable fate.”®

The “drug problem” appears — in contrast to the 1980s and 1990s — to be more
or less under control, the support institutions are very sophisticated and clearly suc-
cessful®” and there appears to be little public pressure. In general, the issue is not very
attractive politically; the lobby for drug dependent prisoners is fairly manageable.
A number of smaller organisations, such as JES, DHV, Akzept (Federal Association
for acceptance-oriented drug work and humane drug policy), Deutsche AIDS-Hilfe
(DAH), Deutsche Gesellschaft fiir Suchtmedizin (DGS — German Association for Ad-
diction Medicine), Bundesverband akzeptierender Eltern (Federal Association for
accepting parents) and the Schildower Kreis are mobilised against prohibition.

Drug policy is made to an unusual degree by non-scientifically based adminis-
tration, courts and associations and not by party politics. The restrictive narcotics
legislation threatens many of those who would like to try something new.

54  http://www.schildower-kreis.de/themen/die-politik-hat-ein-drogenproblem.html
55 http://hanfverband.de/index.php/nachrichten/blog/1834-von-hanf-ist-die-rede-anmerkungen-

zum-wissenschaftlichen-undpolitischen-diskussionsstand-in-deutschland
56  http://www.welt.de/print/die_welt/hamburg/article109096762/Suchtexperten-gegen-liberalere-
Drogenpolitik.html

57 http://tagesschau.de/ausland/suchtbericht100.html
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There is little appetite for policymaking. The view is widespread that drug policy
issues play no role in election campaigns — this is a clear indication of the relative
importance of the issue. At the central annual DHS conference in Leipzig in 2012
there were no representatives of the dominant drug policy from the Bundestag.’®

Kalke (2005) calls for more federalism in the areas of prevention, support and
therapy. Experiences from the United States show that freedom in the areas of repres-
sion, market regulation and cannabis as medicine have led to remarkable results.*
In Germany more competences on the part of Federal States could lead to a wide
range of experiments and constructive competition between different drug policy
concepts.

In retrospect drug policy has become a victim of its own success. The positive
results of drug support between 1982 and 2012 have taken the issue out of the
public eye and thus from the public consciousness. The advent of HIV in the 1980s
created an urgent pressure for the introduction of substitution treatments, needle
exchange programmes and drug consumption rooms. Since the third amendment to
the BtMG (legalisation of consumption rooms®), however, progress has been more
gradual. The expansion of diamorphine distribution after the pilot scheme is also
making only modest progress.®!

The numerous debates on cannabis after the judgment of the German Constitu-
tional Court in 1994, the proposal of the health ministers conference, Schleswig-Hol-
stein’s “Cannabis in pharmacies” motion and Akzepts “DieCannabisKampagne™®
have had few measurable results. Progressive proposals by the SPD,* PDS* and the

58  http://www.alternative-drogenpolitik.de/2012/11/19/dhs-kongress-forum-mit-politikern-fallt-aus/
http://hanfverband.de/index.php/nachrichten/blog/1840-video-keine-bewegung-in-der-drogen-

politik-woran-haengt-es-expertengeben-antworten
59  http://en.wikipedia.org/wiki/Medical_cannabis_in_the_United_States
60  http://www.rechtliches.de/info_Drittes_ BtMG-Aenderungsgesetz.html
61 htep://www.abendblatt.de/ratgeber/gesundheit/article112664783/Hamburger-Suchtforscher-

fordert-Heroin-auf-Kassenkosten.html

heep://www.aerztezeitung.de/politik_gesellschaft/berufspolitik/article/821263/suchtmedizin-
suedwesten-fordert-wenigerbuerokratie.html

htep:/[www.aerztezeitung.de/politik_gesellschaft/medizinethik/article/829601/kommentar-hero-
in-zuegel-lockern.heml

62 htep://www.akzept.org/dascannabisforum/ziele.html
63 http://cannabislegal.de/politik/spd-btmg96.htm
64 http://dip.bundestag.de/btd/14/016/1401695.pdf
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Greens® have come only from the opposition side. Even with regard to the SPD one
can be sure that such proposals as Rhineland-Palatinate’s legislative proposal 58/93
(“Handling of smaller amounts of cannabis shall be classified as a misdemeanour™)
and Hesse’s proposal 582/92 (Hans Eichel: Bundesmonopol fiir Cannabis & Hero-
inabgabe [Federal monopoly on cannabis and heroin distribution]®’) would not find
a majority for simple implementation. Since then, what constitutes a “small amount”
has gone up and down depending on the State government and their liberal or non-
liberal drug policy orientation.

Even reforms on the issue of cannabis as medicine have not made any headway,
y Y
despite formidable headlines.®

PUBLIC OPINION

Drug policy plays a marginal role not only in politics but also in the media. There
are reports on drugs and drug problems but there is little critical reporting.®’ Police
reports are printed verbatim, the development of “drug death” figures is accepted
(and not even put into the context of deaths from alcohol and tobacco) and ticker
reports are used as filler with a snappy headline. Whether it be “binge drinking
young people”, the “smoking pot makes people stupid” study or “crystal meth, a
killer drug”, drug reports are seized upon for good quotes, but at that point interest
wanes rapidly. In the case of crystal meth the questionable notion that decriminalisa-
tion in the Czech Republic is responsible for it is simply accepted. Concerning the
effects of decriminalisation in Portugal until recently there has been almost nothing
in German-language newspapers. Only “die tageszeitung — taz” and online media
stand out a little in this respect. The backbone of critical reporting on drug policy is
made up of scene media and blogs.

65 http://cannabislegal.de/politik/gruene-btmg96.htm
66  http://hanfverband.de/index. php/themen/drogenpolitik-a-legalisierung/1529-bundesratsantrag-

zur-entkriminalisierung-voncannabis

67 http://hanfverband.de/index. php/themen/drogenpolitik-a-legalisierung/1541-bundesratsantrag-

zur-cannabislegalisierung

68 http://hanfverband.de/index.php/nachrichten/aktuelles/1322-bundesregierung-qlegalisiertq-can-
nabis-als-medizin-wahrheit-unddichtung

69  hup://hanfverband.de/index.php/nachrichten/blog/2016-drogenpolitik-wenn-die-zeitungen-schweigen
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We shall list only some of the critical reports that have appeared in recent years,

because they represent exceptions:

<>

70

71
72

73
74
75

76
77

78

Gute Drogen, schlechte Drogen? [Good drugs, bad drugs?], Frankfurter Rund-
schau 28.12.2012;7

Gastbeitrag “Krieg gegen Drogen ist gescheitert” [Guest contribution: The war
on drugs has failed], Tom Koenigs, Frankfurter Rundschau;”

Legalitit als letzter Ausweg — Machen wir Frieden mit den Drogen [Legalisation
as a last resort — let’s make peace with drugs], FAZ 02.05.2012;7

Ist der Krieg gegen die Drogen zu gewinnen? Tagesspiegel Berlin, 20 May 2012;7

Kommentar “Legalise it”, E + Z Entwicklung und Zusammenarbeit, 3
May2012;7

Legalisierung des Drogenkonsums als Ausweg [Legalisation of drug use as a way
out], Die Welt, 19 April 2012;7

Drogenpolitik — Dein Joint ist mir egal [Drug policy — your joint doesn’t make
any difference to me], Der Spiegel, 19 May 2012;7

Amerika-Gipfel [America Summit] — Drogenkrieg [Drug War] — Legalize it,
Barack Obama! Die Welt, 14 April 2012;”

Amerika-Gipfel [America Summit] — Wir sind am Ende [We have reached the
end], Die Zeit, 14 April 201257

http://www.fr-online.de/meinung/leitartikel-gute-drogen--schlechte-drogen-,1472602,11362922.

html
hetp://www.fr-online.de/meinung/gastbeitrag-krieg-gegen-drogen-ist-gescheitert, 1472602,4812886

http://www.faz.net/aktuell/feuilleton/legalitaet-als-letzter-ausweg-machen-wir-frieden-mit-den-

drogen-11734267 html
htep://www.tagesspiegel.de/politik/ist-der-krieg-gegen-die-drogen-zu-gewinnen-/6651300.html
hetp://www.dandc.eu/articles/220461/index.de.sheml

heep:/Iwww.welt.de/debatte/kolumnen/Maxeiner-und-Miersch/article106204213/Legalisierung-
des-Drogenkonsums-als-Ausweg.html

htep://www.spiegel.de/kultur/gesellschaft/sibylle-berg-ueber-drogen-a-833449.html

http://www.welt.de/politik/ausland/article106183508/Drogenkrieg-Legalize-it-Barack-Obama.
html

heep://www.zeit.de/2012/16/Drogenkrieg/komplettansicht
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¢ Der Spiegel: “War on Drugs” (issues 8, 9, 10, 11 and 12, 2013), as well as Spiegel
Online International.”®

The central print medium for international drug policy is the British daily news-
paper The Guardian, in which regular features and guest contributions on British,
European, US and global drug policy appear.®” On the Internet the Huffington Post
plays a similar role. In Germany, there is no comparable newspaper.

But how does public opinion stand with regard to cannabis legalisation? The
population is now far in advance of the drug policy of political parties. A majority
of people — relatively independent of their demographic characteristics — favour, ac-
cording to an EMNID poll, a liberal cannabis policy. Eul/Stover (2013) report, based
on two EMNID surveys carried out in 2002 and 2010, that less than 40 per cent of
the German population favour maintaining the status quo, namely prosecution even
of simple cannabis possession. In total, over 60 per cent of the German population
favoured a downgrading of simple cannabis possession to a simple misdemeanour
(punished by a fine), no longer subject to legal sanctions or even for legal equality for
cannabis with alcohol and tobacco (in other words, legalisation) (see Eul and Stéver,
2011, 2012).

Individual risk assessment with regard to cannabis is of key importance with re-
gard to first-time and subsequent use of this drug. The threshold falls with increasing
experience on the part of users. That risk assessment also determines the desired legal
position of this drug. The majority of people are against legal equality for cannabis
with regard to alcohol because they consider cannabis to be 60-70 per cent riskier
than alcohol. However, for the past 10 years or so around 60 per cent of the German
population has favoured decriminalisation of cannabis for personal use (see Eul and
Stover, 2011, 2012).

79  htep://www.spiegel.de/international/europe/evaluating-drug-decriminalization-in-portugal-12-
years-later-a-891060.html

http://www.spiegel.de/international/germany/drug-war-failing-in-germany-a-889826.html

htep://www.spiegel.de/international/europe/the-winners-and-losers-of-drug-liberalization-in-the-
czech-republic-a-888618.html

hetp://www.spiegel.de/international/world/violence-plagues-african-hub-of-cocaine-trafficking-
a-887306.html

htep://www.spiegel.de/international/world/failing-drug-war-when-cops-become-criminals-

a-886441.html
80 http://guardian.co.uk/politics/drugspolicy
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STATUS QUO - WORLDWIDE AND REGIONAL

CLAIMS AND REALITY WITH REGARD TO INTERNATIONAL

DRUG CONTROL EFFORTS

Drug policy was one of the first international and global policy areas. Starting from the
opium conferences the prohibition-based policy approach shaped and imposed by the
United States has been anchored in international agreements that apply throughout
the world and has taken on an almost universal character (cf. Holger, 2012). Although
international control is the only way of clearly identifying trading links and achieving
international cross-border control agreements and cooperation global drug controls
have not achieved their aim of reducing consumption. This applies particularly in Eu-
rope, where the European Monitoring Centre for Drugs and Drug Addiction (EMCD-
DA) has identified a growing proportion of people who have experience of drugs and an
increasing proportion of drug offences (EMCDDA, 2012: 40) in Europe.®

The UN estimates of annual drug consumption in the period 1998-2008 show
that, despite increasing drug control efforts, there has been a considerable increase in
drug use worldwide (see Table 5).

Table 5. UN estimates of annual drug consumption in the period 1998-2008%2

OPIATES COCAINE CANNABIS
1998 12.9 million 13.4 million 147 .4 million
2008 17.35 million 17 million 160 million
% increase +34.5% +27% +8.5%

Despite the worldwide drug prohibition and billions spent on security and drug
control efforts the outcome of this policy is sobering. Not only have the prices of
drugs fallen in Europe (source: EMCDDA) and the rest of the world, but never have
so many people throughout the world taken drugs as today. There is no evidence of
a general preventive effect due to prohibition: “A connection cannot be established
between drug policy, measured in terms of the legal framework and the practice of
prosecution, and the diffusion of cannabis use” (Reuband, 2004).

81 EMCDDA Annual Report 2012, p. 15. http://www.dhs.de/fileadmin/user_upload/pdf/EBDD_
Jahresberichte/Jahresbericht EBDD_2012_deutsch.pdf

82  http://www.globalcommissionondrugs.org/wp-content/themes/gcdp_v1/pdf/Global_Commis-
sion_Report_German.pdf
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The Swiss National Council’s Commission for Social Security and Health came
to the conclusion in a report published on 30 April 1999 that: “The widespread as-
sumption of a substantial general preventive effect of prosecution of consumption
cannot be proven and appears barely plausible ... All empirical research and statisti-
cal data, in terms of both international and inter-cantonal cross-comparison, con-
sistently indicate that there is no significant relationship between the distribution/
frequency of drug consumption and criminal prosecution and sanctioning".

LIST OF UNINTENDED SIDE-EFFECTS

The initiative “Count the Costs™ divides the costs of the war against drugs into
seven areas:

+ Undermining development and security, intensification of conflicts;

+ Harms to public health, distribution of diseases and death;

+ Violation of human rights;

+ Increasing stigmatisation and discrimination;

+ Generation of crime and enrichment of criminals;

+ Deforestation and environmental pollution;

+ Wasting billions on prosecution.

An overview of the global effects of all this is provided by The Alternative World
Drugs Report — Counting the Costs of the War on Drugs.*

IMPORTANT VOICES DEMANDING CHANGE

The debate on reform of global drug control reached a new level with the founda-
tion of the Global Commission on Drug Policy in 2011. It brings together former
UN Secretary General Kofi Annan, former NATO Secretary General Javier Solana,
former chair of the Federal Reserve Board Paul Volcker, British entrepreneur Rich-
ard Branson and former heads of state of Brazil, Columbia and Mexico. The film
Breaking the Taboo, narrated by Morgan Freeman, portrays the work of the Global
Commission.®

83  http://www.countthecosts.org/
84  http://www.countthecosts.org/sites/default/files/ AWDR. pdf
85  http://blog.zeit.de/netzfilmblog/2012/12/07/breaking-the-taboo-drogenkrieg-film/
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Previously, it was mainly national commissions, individuals and researchers who

called for reform of the prohibitive orientation of drug policy (cf. Milton Fried-

ma

n®®; Werner Pommerehne / Albert Hart¥).

The four principles of the report by the Global Commission on Drug Policy®®

(2011: 5ff) are pathbreaking and indicative also for the present report, as are its

recommendations:®

1.

86

87

88

89

Drug policy must be based on solid empirical and scientific evidence. The main
yardstick with regard to success should be the reduction of harm to health, secu-
rity and the wellbeing of individual persons and society.

Drug policy must be based on human rights and the principles of protection of
public health. We should stop stigmatising and excluding people who consume
certain drugs or who are involved at the lower levels of cultivation, production
and distribution, and we should not treat drug addicts as criminals, but rather as

sick people.

The development and implementation of drug policy should be a common task
undertaken worldwide, taking into account different political, social and cultural
circumstances. Policy should consider the rights and needs of people affected by
the production, illegal trade and consumption of drugs, as explicitly recognised
in the 1988 agreement on the illicit trafficking of narcotic drugs.

The aim must be a comprehensive drug policy that includes families, schools,
public health and development cooperation experts, as well as leading actors in
civil society in partnership with the law enforcement authorities and other com-
petent state authorities.

htep://folio.nzz.ch/1992/april/drogenkonsum-ist-privatsache

htep://www.spiegel.de/spiegel/print/d-13682584.html
heep://www.zeit.de/1992/13/teures-politikversagen/komplettansicht

“A free drug market in no way hindered by the state would scarcely differ from the markets for
many other goods”, Pommerehne, Werner W. and Albert Hart (1992), Drogenpolitik aus der Sicht
des Okonomen [Drug policy from an economist’s standpoint], Universitas, Vol. 47, pp. 539-550.

http://www.globalcommissionondrugs.org/wp-content/themes/gcdp_v1/pdf/Global_Commis-
sion_Report_German.pdf
hetp://www.alternative-drogenpolitik.de/2013/04/05/empfehlungen-der-global-commission-on-
drug-policy/
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EXAMPLES OF UNINTENDED CONSEQUENCES OF CURRENT DRUG POLICY

FOR THE DRUG MARKET

The study carried out at the request of the European Commission on global illegal
drug markets (Reuter and Trautmann, 2009) showed that drug control has a series
of unintended consequences. These include:

+ Larger and larger seizures on trade routes probably lead to greater export de-
mand;

+ Violence among producers, dealers and users is largely to be explained by height-
ened control measures;

+ A larger black market generates/encourages corruption;

+ Environmental and health problems arise as a result of combating methamphet-
amine production, as a result of which large methamphetamine laboratories are
replaced by smaller ones that use very variable ingredients.

Control measures do not have substantial effects on the size of the supply side,
but they do lead to relocation of production sites and trade routes: from countries
with intensive and effective controls to countries with less strict control. The possible
consequences of this market-leading effect remain unconsidered, however. Small
countries, such as in West Africa, are almost overwhelmed by cocaine smuggling
running into billions.”

In weighing up the intended and achieved and the unintended effects the report
comes to the following conclusion: “The international efforts to stem the worldwide
drug market have been — measured in terms of the targets of the United Nations
General Assembly Special Session (UNGASS)”" — unsuccessful. There is no evidence
of a reduction of the worldwide drug problem in the period 1998-2007. A debate
is needed on the sense of current drug policy and possible alternatives” (Trautmann,

2010).

90  http://www.tagesschau.de/ausland/drogenhandel102.html

91 UNGASS’s declaration at the 20th Special Session of the General Assembly of the United Nations
on global drug problems in 1998 resulted in a draft of a comprehensive list of measures for the
control and combating of drug cultivation, drug production and drug demand. The aim of the
declaration was to eliminate or at least reduce demand and supply by 2008. The motto of the then
UNDCP director was: “A drugfree world, we can do it”.



Heino Stéver / Maximilian Plenert | 333

DRruc PoLicy HoTspoTs

It is evident that some states have already been weakened by drug crime” or that a
large part of GNP comes from drug production and trade (for example, Afghanistan:
around 25 to 40 per cent of GNP?).

Mexico

The clearest manifestation of global prohibition policy is the drug war in Mexico.
This conflict can be traced back to the attempt by President Calderén (2006-2012)
to solve the drug problem by military means. The drug cartels financed by billions
from the cocaine trade also armed themselves,” sometimes with German weapon-
ry.”” The result was a wave of violence, human rights violations and erosion of the
rule of law. This experiment shows very clearly where a policy of “more and more of
the same” can lead.

The cost of this domestic war to date is 70,000 dead, 26,000 missing” and 1.6
million refugees. Generally speaking, the drug cartels have not been weakened. Drug
smuggling to the United States continues at a high level. Furthermore, Mexico has be-
come the third biggest opium-growing country with 3 per cent of global production.””

The power of the drug cartels has grown so much that police corruption has be-
come widespread,” the police are attacked directly,” press freedom is under threat'®
and two-thirds of the legal economy has been infiltrated.'” Sometimes, members of

92 heep://de.ria.ru/crime/20120130/262574240.heml

93  http://www.alternative-drogenpolitik.de/2009/09/11/afghanistan-und-die-opiumfrage/

94  http://www.20min.ch/panorama/news/story/Mit-U-Booten-in-den-Drogenkrieg-13818309
95 http://nachrichten.rp-online.de/politik/schmuggler-nutzen-deutsche-schifte-1.2692160

96 http://www.zeit.de/news/2013-02/21/mexiko-hrw-prangert-verschwinden-von-menschen-in-
mexiko-an-21084207

97  http://www.unodc.org/documents/data-and-analysis/ WDR2011/The_opium-heroin_market.pdf

98 http://www.tagesanzeiger.ch/ausland/Viele-haben-mehr-Angst-vor-der-Polizei-als-vor-der-
Drogenmafia/story/25703409

99  http://de.curonews.com/2010/12/29/mexiko-ortschaft-ohne-polizei/

100 http://www.sueddeutsche.de/medien/reporter-morde-in-mexiko-zeitung-kapituliert-vor-drogen-
kartellen-1.1622013

101 http://www.handelsblatt.com/politik/international/mexiko-warum-sich-der-drogenkrieg-ausweit-

et-seite-all/3193680-all.html
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the drug cartels even attack the army.'’* Central state tasks, such as security and law
enforcement no longer exist in parts of Mexico. Rampant corruption and restric-
tions on press freedom underline the image of Mexico as a “failed state” (Maihold/
Brombacher, 2013).

This war is our war, too: both its causes and its effects lie in the consuming coun-
tries. Furthermore, it is financed by cocaine consumption in the United States and
Europe. The weapons used in the drug war also generally come from the consuming
countries, sometimes even from Germany.'®’

Iran

Another example of misguided drug policy is the Islamic Republic of Iran. While the
smoking of opium in the region has a long tradition and has never been considered
a serious problem, the effects of drugs on a transit country have become very evident
in Iran. Out of 74 million inhabitants 3.7 million are opioid-dependent (5 per cent).
Out of these, 800,000 are intravenous opioid users and this despite the application
of the death penalty to drug smuggling of more than 500 grammes. Even these dra-
conian punishments and their dramatic staging — 399 public executions in 2009'%
— have not put a brake on smuggling and consumption. Around 200,000 prison
inmates — more than half of the total — are there for drug offences.

Europe

The influence of the cartels is not confined to other continents, but also may be
found in Germany and neighbouring European countries. Germany has already

102 http://www.stern.de/panorama/drogenkrieg-in-mexiko-zwoelf-polizisten-gefoltert-und-
getoetet-706295.heml

103 http://jungle-world.com/artikel/2013/09/47219.heml
http://www.zeit.de/2012/07/Ruestungsfirma-Heckler-Koch/komplettansicht
heep:/fwww.taz.de/!64145/

hetp://derstandard.at/1319182464108/Verdacht-der-Bestechung-Justiz-filzt-Waffenschmiede-
Heckler--Koch

104 htep://hanfverband.de/index.php/nachrichten/blog/1535-keine-todesstrafe-fuer-drogendelikte
http://idpe.net/publications/2012/11/the-death-penalty-for-drug-offences-global-overview-2012
hetp://www.heise.de/tp/artikel/36/36085/1.html
hetp://www.schildower-kreis.de/themen/Zum_Internationalen_Tag_gegen_die_Todesstrafe_2012.php
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been described as a “mafia stronghold”.'” Although the cartels’ money laundering
does not result in dead bodies it does have a detrimental effect on the economy. Rival

syndicates also engage in fierce struggles on European soil.'*

It is also becoming clear that the cartels already control parts of the drug supply

107

in certain settings, such as prisons,'”” and that corruption does not stop at the prison

gates.'%

ALTERNATIVE POLICY APPROACHES IMPLEMENTED IN EUROPE

The temporal and spatial dimensions of prohibition, not to mention the polarisation
that characterises the issue, have tended to obscure the fact that current drug policy
is anything but devoid of alternatives. Before we present theoretical considerations
with regard to drug control models we shall first look at what is being put into prac-
tice in other countries.

Data are now available from around Europe, where other drug control models
are being implemented. We can learn from an analysis of these experiences.

Given the considerable economic, political, social and cultural similarities within
Europe the transfer of tried and tested models is eminently conceivable.

Besides the examples listed here of drug policy liberalisation — for example,
the decriminalisation of users — there are also countries that have chosen the op-
posite way. Even though the consequences are usually not as serious as the mili-

105 http://www.augsburger-allgemeine.de/politik/sPD-Deutschland-ist-eine-Mafia-Hochburg-
id21440861.html

http://www.spiegel.de/panorama/justiz/sonia-alfano-ueber-die-mafia-deutschland-ist-zweite-hei-

mat-der-ndrangheta-a-864260.html
http://www.bundestag.de/presse/hib/2012_10/2012_460/01.html
106 http://www.focus.de/panorama/welt/tid-27830/report-tatort-marseille_aid_842905.html

107 heep://www.sueddeutsche.de/bayern/kartelle-im-gefaengnis-wie-die-russenmafia-den-knast-kon-
trolliert-1.1512244

hetp://www.faz.net/artikel/C31399/mafia-die-oeckonomie-der-kriminellen-dienstleis-

tung-30451675.heml

http://www.aargauerzeitung.ch/aargau/kanton-aargau/drogen-im-gefaengnis-sind-das-normalste-
der-welt-121928624

108 http://www.general-anzeiger-bonn.de/lokales/region/Vollzugsbeamter-soll-wegen-Drogenhan-

dels-sechs-Jahre-in-den-Knastarticle723431.html
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tary option selected in Mexico, more repressive drug policies have not succeeded
anywhere.

Thus France has among the toughest drug laws in Europe. Even the public depic-
tion of a hemp leaf can result in a fine and the consumption of drugs is also a crimi-
nal offence. The punishments for “normal” offences are higher than in Germany and
for cultivating a single cannabis plant the penalty is up to 20 years in jail. Neverthe-
less, cannabis consumption in France is not lower than in neighbouring countries
(cf. EMCDDA, 2012: 40).

The progressive approach to drug policy'® in Switzerland is addressed in Section
6. The experiences from the period of quasi-legality of cannabis, as well as its end are
also instructive.!'

THE NETHERLANDS

Almost in parallel with Germany'"!

modern drug policy in the Netherlands began
in 1976. In contrast to Germany and the international treaties, however, a distinc-
tion was drawn between “soft” and “hard” drugs. Possession and sale to adults was

decriminalised within the framework of the “gedoogbeleid” (policy of tolerance).

Within this legal framework the so-called “coffee shops” emerged, with regard
to which local mayors, the public prosecutors and the police decided how things
would be organised at local level. Besides a ban on advertising important conditions
attached to this policy are that there must be no disturbance of public order and sale
should be specifically to Dutch citizens.

Besides the decriminalisation of the possession and sale of cannabis, drug policy
in the Netherlands differs little from that in other EU countries. As a result, for exam-

109 http://www.bag.admin.ch/shop/00035/00081/index.html?lang=de
http://www.bag.admin.ch/shop/00010/00565/index.htm[?lang=de
htep://www.dhs.de/fileadmin/user_upload/pdf/Veranstaltungen/Fachkonferenz_2012/Text_
Leipzig_van_der_Linde.pdf

110 http://www.aargauerzeitung.ch/schweiz/repression-fuehrt-im-cannabis-geschaeft-zu-mehr-ge-
walt-123568744
http://www.hanfjournal.de/hajo-website/artikel/2012/142_maerz/s46_0312_mehr_gewalt_
durch_repression.php

111 The modern basis of drug legislation, the BtMG as successor to the opium law of the Weimar
Republic, comes from 1972.
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ple, with regard to heroin or public spending the same problems exist as in Germany.
The Netherlands introduced the prescription of heroin under medical supervision a
few years before Germany. Generally speaking, pragmatism in the Netherlands has
led to harm reduction measures being introduced earlier there than in Germany.
Drug checking measures have also been introduced in the Netherlands. The liberal
cannabis policy in the Netherlands is a centrist policy. Furthermore, there is a dis-
parity between national and local level, as in Germany: while at the Federal level in
recent years the government has tried to introduce tougher laws, policy at local level
has been more liberal (solution of the “backdoor problem”) and pragmatic. Ideolo-

gies and party manifestos play less of a role here.''?

From the very beginning the Coffeeshop experiment was subject to criticism by
individual countries. The INCB criticised it regularly.

The consumption of cannabis has risen since 1976, as in the rest of Europe. The
figures for consumption but also the abuse of cannabis are close to the EU average
(EMCDDA, 2012). The absence of serious problems with regard to cannabis is the
simplest evidence that the drug prohibition policy based on international conven-
tions must be revised since its basic assumption — that prohibition is necessary to
protect public and individual health — is not valid.

Two problems remain in the Dutch model, however: drug tourism and the “back-
door problem”. Since the Dutch model represents an isolated application it had to be
assumed that interested buyers from neighbouring countries would also buy cannabis
in the Netherlands. The plan was to provide the model to Dutch citizens, but this was
difficult to implement in practice for a long time. Recently, however, there have been
renewed efforts to implement it (for example, through the payment system). Munici-
palities were split on the issue of drug tourism. The main problem was that of noise in
downtown areas due to additional traffic. Thus other solutions than coffeeshops were

introduced outside the city. However, the emerging street trade'"?

and related negative
effects soon showed that the “wietpass” represents only an apparent solution.'* The

cultivation of cannabis remains illegal and is liable to criminal prosecution.

Summarising, the Dutch model continues to show after a number of decades
that, despite its weaknesses, (tolerated) retail sale of cannabis is possible and does not

112 http://vorige.nrc.nl/article2066650.ece

113 http://www.derwesten.de/panorama/seit-coffeeshops-kein-hasch-mehr-an-auslaender-verkaufen-
brumme-der-strassenhandelid7114852.html

114 heep://hanfverband.de/index.php/nachrichten/aktuelles/1913-niederlande-verwirrung-nach-

jahreswechsel
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lead to serious consequences. With regard to prevalence of use there are no substan-
tial differences between the Netherlands and neighbouring countries (cf. Hibell et
al. 2012) with regard to cannabis consumption in the case of consumption within
the past 30 days:

Table 6. Prevalence of cannabis consumption in the general population
(temporal framework of production)

LIFETIME PAST 12 MONTHS PAST 30 DAYS
AGE GROUP 15§
N 28 11 5.
Europ 30 % 15. 8.0 %

Source: http://www.alternative-drogenpolitik.de/2012/04/06/pravalenz-des-cannabiskonsums-
in-der-allgemeinbevolkerung-in-deutschlandfrankreich-den-niederlanden-und-im-europaisch-

en-durchschnitt/

The age at which cannabis is first consumed measured as a proportion of those
14 years of age or below using the drug for the first time is above average by ESPAD
comparison and consumption prevalences are significantly above that. If one com-
pares the figures for the Netherlands with the weighted mean of neighbouring coun-
tries the gap between prevalences and this average shrinks and with regard to age of

first use Dutch young people are then over the average.'”

PORTUGAL

In 2001, there was a paradigm change in drug policy in Portugal. The country de-
cided to end criminalisation of drug users and to adopt a public health approach to

the drug problem.

Besides the expansion of substitution treatments and needle exchange the main
feature of the Portuguese model is that the criminal courts no longer have jurisdic-
tion over users, although all drug-related activities remain illegal. The law explicitly
provides that people found with drugs by the police are summoned to appear before
a committee comprising a lawyer, a social worker and a psychologist. This commit-
tee can impose certain punishments — fines, street bans, restrictions on the right

to possess weapons — and conditions such as therapy. Representatives of the health

115 htep://www.alternative-drogenpolitik.de/2012/04/07/niederlandische-jugendliche-im-vergleich-
zum-curopaische-durchschnitt-imespad-report-2007/
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authorities regret the fact that the police continue to confiscate drugs. In contrast
to other countries in which certain offences are no longer prosecuted or punished,
in Portugal the parliament has explicitly adopted legislation, while the toleration of
cannabis social clubs in Belgium or Spain, for example, is based on legal practice and
court judgments.

The borderline between users and dealers is drawn at 10 daily rations, for ex-
ample, 25 grammes of marijuana, 2 grammes of cocaine or 1 gramme of heroin.
The following drugs were taken into consideration: marijuana, hashish, cannabis oil,
pure THC, LSD, MDMA, cocaine, heroin, methadone, morphine, opium, amphet-
amine and PCP.

Twelve years after decriminalisation in Portugal there have been a number of
significant evaluations of the policy. Policy in Portugal, its origins and conditions
as well as its results are specific to that country, but can also be transferred to other
countries. The high proportion of intravenous drug consumption and the sharply
increasing HIV transmission rates were both the motivation for the drug control
reform legislation and the yardstick of their success. The success of the decrimi-
nalisation policy and harm reduction in Portugal has shown that such measures
are not confined to rich and/or liberal countries, such as Germany and the Neth-
erlands, but can also be implemented successfully in societies with fewer resources
and younger democracies. The fact that Portugal has not become “Europe’s drug
paradise” and a mecca for drug users shows once again that fears of dambursts are

not sustainable.!'®

Drug-related crimes have receded. Consumption has developed along the same
lines as in neighbouring Spain and Italy. The number of young and problem users
has fallen. The market for drugs such as cannabis remains completely illegal.

Summarising, the repressive clamp has been loosened without notable nega-
tive effects, and there have been positive developments in the number of prison
inmates sentenced for drug use, possession or dealing (Domostawski 2011).""”

116 http://derstandard.at/1363705675165/Portugals-liberale-Drogenpolitik-Der-Konsument-ist-
kein-Krimineller

hetp://www.spiegel.de/panorama/gesellschaft/drogenpolitik-portugal-streicht-strafen-fuer-den-
konsum-von-drogen-a-888188.html

117 http://drogriporter.hu/en/portugal 10

htep://www.druglawreform.info/en/weblog/item/4003-portugal-progresses-toward-integrated-
cannabis-regulation
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CzecH REPUBLIC

Far more attention has been paid in the press and German politics to drug policy in
the Czech Republic. Following Portugal’s lead since 1 January 2010 the possession
of small amounts of marijuana, hashish, cannabis plants, magic mushrooms, peyote,
LSD, ecstasy, amphetamine, methamphetamine, heroin, coca plants and cocaine has
been decriminalised. Punishment is at the level of a misdemeanour such as illegal

parking — the police can look the other way.''®

While German politicians seek to link decriminalisation and the production and
export of crystal meth, crystal meth as “pervitin” has a long tradition as a self-made
drug behind the Iron Curtain.'”

Since the cultivation of up to five cannabis plants has also been decriminalised,
consumers also have the possibility of cultivating cannabis and supplying themselves.
In 2013, the legalisation of cannabis as a medicine and its distribution via pharma-
cies was adopted.'*

http://hanfverband.de/index.php/nachrichten/aktuelles/1929-studie-qdrogenpolitik-in-portugal-

die-vorteile-einerentkriminalisierung-des-drogenkonsumsq

http://www.emcdda.europa.eu/html.cfm/index5174EN.html?pluginMethod=eldd.
countryprofiles&country=P

htep://www.emcdda.europa.eu/publications/drug-policy-profiles/portugal
heep://www.news.ch/Portugals+Entkriminalisierung+von+Drogen+zeigt+Erfolg/501361/detail. hem
heep://www.heise.de/tp/artikel/34/34857/1 . html

hetp://www.alternative-drogenpolitik.de/2012/04/05/der-erfolg-von-entkriminalisierung-und-
harm-reduction-in-portugal/

http://www.linksfraktion.de/im-wortlaut/drogenpolitik-portugal-abkehr-repression/
http://en.wikipedia.org/wiki/Drug_policy_of_Portugal
http://www.telegraph.co.uk/news/politics/9916345/Liberal-Democrat-minister-on-drugs-fact-
finding-mission.html
hetp://www.spiegel.de/panorama/gesellschaft/drogenpolitik-portugal-streicht-strafen-fuer-den-
konsum-von-drogen-a-888188.html

118 http://www.np-coburg.de/meinung/meinung/np/meinungenhinp/Das-Drogenparadies;art
83488,2089412

119 htep://www.augsburger-allgemeine.de/bayern/Crystal-Meth-Tschechische-Drogenkuechen-fuer-
Bayern-ein-Problemid23875071.html
htep://www.schwaebische.de/region/wir-im-sueden/bayern_artikel,-Bayerns-Innenminister-Her-
rmann-wirft-Prag-mangelnden-Einsatz-im-Kampf-gegen-Drogen-vor-_arid,5301820.html

120 http://hanfverband.de/index.php/nachrichten/aktuelles/2000-tschechien-legalisiert-cannabis-als-

medizin
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The possession of small amounts of drugs was decriminalised after the transition
in the 1990s, but the precise quantification in the legal text is new (Tomds Zdbran-
sky, a doctor specialising in addiction and co-founder of the Czech National Drug
Monitoring Centre “Klinika adiktologie®).

The production, dealing and smuggling of drugs are still prosecuted normally.

The figure of 30-35,000 “problem users” remains as high as before 2010. A key

advantage for users is that the adopted legislation gives them legal security.'*!

According to Jakub Frydrych'** of the Anti-Drug Authority: “We have long ob-
served a tendency to treat marijuana consumption as a matter of personal freedom,
in the media, in politics — in public space as a whole®.

Addiction researcher Tomda$ Zibransky has stated that “criminal penalties
ave a much more deleterious eflect on young people than occasional marijuana
h h delet ffect young people th | j

. <« 123
consumption .

According to experts, there has been little opposition to the legislative reform
of 2010, neither in society nor in politics.'** In the Czech Republic the liberal drug
policy is regarded as a success story.'”

CANNABIS SOCIAL CLUBS IN BELGIUM AND SPAIN

In 2005, the organisation European Coalition for Just and Effective Drug Policies
(ENCOD) proposed the model of the “Cannabis Social Club” (CSC). This model en-
visages a legal, non-commercial distribution of cannabis to adults. A CSC is an associ-
ation that collectively cultivates cannabis. The number of plants is above the number
of decriminalised plants per person in the respective country and the number of
members is limited. Furthermore, the cultivation may be used to supply the personal
needs of the members and may not be sold or passed on to minors.

121 htep://derstandard.at/1358305302941/ Tschechiens-feiert-liberale-Drogenpolitik-als-Erfolgsge-
schichte

122 Colonel Mgr. Jakub Frydrych has been Director of the Czech National Anti-Drug Authority
(Ndrodni protidrogova centrala) since 2009.

123 Dr Tomds Zabransky PhD is co-founder of the Czech National Drug Monitoring Unit “Klinika
adiktologie”. He is a member of the International Society for Study of Drug Policy and the Refer-
ence Group to the United Nations on HIV and injecting drug use.

124 htep://www.emcdda.europa.cu/html.cfm/index191768EN.html

125 http://www.praguepost.com/news/3194-new-drug-guidelines-are-europes-most-liberal.html
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The Cannabis Social Club itself controls security and quality with regard to the
cultivation, transportation and distribution of the cannabis. No advertising is per-
mitted. Sometimes, new members are admitted only on the recommendation of
existing members. Labour and costs are divided among the members.

In Spain, legal judgments and in Belgium legal judgments and a legal ordi-
nance that decriminalises one plant per person have enabled the emergence of
CSCs, not the legislature. The legality of hempseed in Spain and Belgium is also a
condition. In the Netherlands and the Czech Republic it would also be possible.
The supply of cannabis patients in the United States is sometimes also regulated
via a similar system.

The Belgian club (“Trekt Uw Plant”'?) has around 150 members and to date has
functioned without legal problems — the last trial took place in 2010. During this
time the clubs have operated in cooperation with the authorities at eight established
locations where each consumer maintains his or her cannabis plant. That is now no
longer a problem.

In Spain, the number of clubs is unknown since there are neither statistics
nor a land register in which they are recorded. It is estimated, however, that the
number of clubs is around 200, perhaps even 300. It is true that most cannabis
social clubs — though not all — are in the Basque Country. However, there are clubs
throughout Spain, many of which operate officially and openly and are not both-
ered by the authorities. Although it has been claimed that the clubs would operate
in a grey area, in other words, semi-legally, I do not see it that way. It is true that
there is no cannabis social club law that precisely regulates how the clubs have to
function, but in the Basque Country such a regulation is planned. Since the clubs
have won their court cases, in principle the matter has been judicially decided.
To that extent, one can scarcely talk of a grey area with regard to 200 clubs with
a changing membership who grow cannabis legally. There has been no academic
evaluation to date.

The benefits of the clubs are that consumers receive a clean product and are de-
criminalised. They are not prosecuted by the police and the criminal justice system
and, in turn, the police saves a lot of resources if they leave users alone. Nothing is

126 http://www.hanfjournal.de/hajo-website/artikel/2011/134_sa_hanfparade/s15_sa_hapa_11_bel-
gien.php
http://hanfverband.de/index.php/nachrichten/aktuelles/1738-zdf-der-belgische-cannabis-club-

trekt-uw-plant
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known of disadvantages or negative consequences, such as the emergence of a crimi-
nal milieu or growing cannabis consumption.'”

It has been reported that some time ago in Bilbao two cannabis social clubs were
to be closed. But that is out of around 60 clubs in total. The clubs are monitored
and if irregularities occur they are closed. This means more control. Control is not
lost because of the clubs; certain regulations also offer control possibilities. Theft of
plants appears to be the biggest problem. In some regions of Spain there is a debate

on far-reaching legalisation.'*®

FRAMEWORK CONDITIONS
INTERNATIONAL FRAMEWORK AGREEMENTS: LIMITS AND POSSIBILITIES

The framework within which countries can make drug policy is staked out by in-
ternational agreements to a greater extent than virtually any other area. Transitional
Provisions 61, 71 and, in particular, 88, as well as international agreements at the
EU level (Schengen I and 11, EU treaties and so on) prohibit certain policy options,
such as uncontrolled distribution. Nevertheless, many reforms are possible under the
agreements. If one comes up against their limits one can ignore them (the Nether-
lands); they can be invalid because there is a constitutional reservation; or one can
try to change the treaties. If this is not successful exit and re-entry with reservations
is possible. Bolivia took this path with the legalisation of coca plants.

In Transitional Provision 71 §49 transitional periods of up to 25 years are pro-
vided for countries with traditional drug consumption, such as coca chewing. These
ended in 1989 and have since been a disputed issue. Bolivia, whose new constitution
of 2009 explicitly protects coca, proposed the striking of coca from international
agreements. This failed due to the US veto. As a result, Bolivia exited and applied for
re-entry with the reservation that the sections on coca would not be accepted. There
was no majority against this (there were only 15, including Germany; one-third out
of 184 would have been necessary). This is the first time in the history of UN drug
control agreements that such a thing has happened.'”

127 http://www.encod.org/info/ENDLICH-LEGALEN-CANNABIS-IN.html

http://www.undrugcontrol.info/en/weblog/item/4408-how-does-a-cannabis-social-club-work
128 http://www.aerztezeitung.de/news/article/ 683403/basken-wollen-cannabis-legalisieren.html
129 http://amerika21.de/meldung/2013/01/75569/koka-bolivien-uno

heep://www.guardian.co.uk/world/2013/jan/13/bolivia-drugs-row-chew-coca
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Since a possible collision with international law is politically significant the com-
patibility of control models is a decisive parameter of their evaluation. The guardian
of the agreements is the INCB, which in the past has generally applied a very restric-
tive interpretation of the agreements. Thus heroin distribution in Switzerland or the
German drug consumption rooms were initially considered a violation and only sub-
sequently did the INCB come to the view that these instruments did not constitute a
loss of control and were appropriate for protecting health. Against this background a
certain readiness to do battle for serious reforms is necessary (Dreifuss, 2012).

Depenalisation right up to far-reaching decriminalisation, as in Portugal, are
reconcilable with international drug agreements.® The conventions do not require
criminal sanctions; illegality under administrative law is sufficient. The World Drug
Report 2009 by the United Nations Office on Drugs and Crime (UNODC) states:
“The International Narcotics Control Board [...] said the practice of exempting small
quantities of drugs from criminal prosecution is consistent with the international
drug control treaties”.

Krumdiek cites the constitutional reservation anchored explicitly in Article 3 X1
of the Transitional Provisions 88 II, coming to the conclusion that: “thus from an in-
ternational legal standpoint there are no substantial arguments against the legalisation
of cannabis called for in the proposal through the introduction of cannabis clubs”.

The use of cannabis as a medicine or generally the use of substances for scientific
and medical purposes is explicitly permitted under Transitional Provision 61. The
INCB, however, has expressed the suspicion that “so-called medical use initiatives
were little more than a backdoor to legalisation for recreational use”."’' An academic
pilot scheme thus presents no problem.

There were no legal issues with regard to international narcotics control agree-
ments against the intended model of cannabis availability in pharmacies that was to
have been tried out in Schleswig-Holstein in the 1990s: “There are no objections to
a positive decision on the proposal from opposing international agreements or legal
acts of organs of the European Union. In particular, the sale of cannabis products
is to take place only in a temporally and physically restricted framework and under

http://www.drogenmachtweltschmerz.de/2013/02/12/bolivien-tritt-wieder-in-un-drogenkonven-
tion-ein/

130 http://www.alternative-drogenpolitik.de/2012/08/17/die-entkriminalisierung-in-portgual-ist-ver-
einbar-mit-den-internationalendrogenvertragen/

131 http://www.guardian.co.uk/society/2013/mar/05/relaxation-cannabis-laws-us-un
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controlled conditions” (proposal of Federal State Schleswig-Holstein concerning the
pharmacy model'*).

In order to avoid conflict with the framework decision to Article 31 e TEU the
distribution of cannabis products must be under state supervision and may take
place only with the relevant approval.

In summary, personal cultivation, alone or in non-profit oriented cannabis so-
cial clubs and sale for medical purposes in pharmacies do not violate international
agreements. These agreements should be changed, terminated or terminated with
re-entry with reservations for the purpose of the regulated and licensed sale of drugs
for consumption.

The extent to which the constitutional reservation holds can be shown only by a

new judgment by the German Constitutional Court.'®

SOURCE OF DRUGS

If there is to be a regulated market the production of drugs must also be regulated.
Existing regulations from the pharmaceutical sector can be used for this purpose.
New substances should be subject to an approval procedure. Cannabis cultivation for
personal use in Germany would be possible.'** Most drugs are produced in Germany.
The mechanisms of the international agreements can also be used for the distribution
of drugs.

NORMATIVE BASES FOR CONTROL MODELS IN GERMANY

While our remarks so far have been primarily descriptive, no evaluation of different
drug policy scenarios can do without a normative basis. Here we shall outline a set
of theses that deviate somewhat from the familiar in order to reach the broadest pos-
sible consensus. It is sometimes sufficient to apply values that in other policy fields
are absolutely normal, but this is possible only if moralism and ideologies, such as
the abstinence dogma are overcome.

132 www.drogenpolitik.org/download/sh/Antrag_SH.pdf

133 http://www.alternative-drogenpolitik.de/2012/09/12/dr-krumdiek-zur-frage-ob-man-wegen-can-
nabis-vor-dembundesverfassungsgericht-klagen-sollte/

134 htep://hanfverband.de/index.php/themen/drogenpolitik-a-legalisierung/975-cannabisbeschaf-

fung-fuer-das-berliner-modellprojeke
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MINIMAL CONSENSUS

In “Tools for the debate” (Transform'?) six theses are presented for a minimal con-
sensus in the discussion on drugs:

+  All drugs are potentially dangerous and all drug use is intrinsically risky;
+ Drug policy should be based on evidence of effectiveness;

+ Drug policy should offer good value for money;

+ DPolicy should be based on reality and adapt to changing circumstances;
+ Drug policy is primarily a public health issue;

+ DPolicy should seek to reduce drug-related harm.

Furthermore, in this report we have established that:

+ 'There is no evidence that selective drug prohibition protects people and keeps
them from using;

+ Prohibition creates an uncontrollable black market and makes drugs more dan-
gerous than they need to be;

+ Prohibition ties up resources and prevents credible prevention (among other
things because of the unrealistic goal of abstinence);

+ Prohibition is detrimental to public welfare (crime, cost and so on).

As a result, although the consumption of narcotic substances is not risk-free, a
drug-free society is clearly not an option. Drug policy must thus accept drug use and
react in terms of health policy, not penal policy.

The consequences of drug policy measures must be assessed regularly, practically
and in accordance with scientific criteria. The most important benchmarks in this
respect are harm, dependency-related illnesses and the side-effects of drug policy.

MINIMISING HARM

Following the Swiss basic drug policy model the proposals here are based on the
model of “minimising harm” (Bundesamt fiir Gesundheit, 1991)."% This model rec-

135 http://www.tdpf.org.uk/tools-for-debate.htm
136 All scenarios (Bundesamt fiir Gesundheit 1991):
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ognises that there exists moderate and from a medical point of view unharmful use of
drugs. Its aim is to help to make the consumption of drugs as unharmful as possible,
in particular among people with a problematic consumption pattern, such as an ad-
diction, which is harmful for society as well as for the user. Help and therapy are giv-
en to those who need and want them. A policy of “harm minimisation” is interested
in tangible results in contrast to the moral goal of a drug-free society. Abstinence in
this respect can only be a means to an end, for example, among children and young
people or in relation to driving or at work. The promise of a drug-free society must
be renounced. The attempt to impose such a thing smacks of totalitarianism: “Absti-
nence as a subjective personal decision is to be respected, as is a group decision, for
example, in a religious community. As a goal for society, however, abstinence is an

expression of a totalitarian fantasy” (Giinther Amendt)."?’

The model best satisfies the requirement of a pluralistic and liberal society with-
out losing sight of solidarity and social justice. Such a model is also not the same
thing as arbitrariness or irresponsibility. It does not simply restrict itself to simple
moral goals. It needs a state that is functional and flexible, but which also knows its
limits. Prohibitions can be justified only if the dignity and freedom of other people
are affected. Responsibility for his or her own life lies first and foremost with the
individual; state and society can and may only lay down the framework. Drug policy
must be adaptive.

Current drug policy in Germany follows the therapeutic model and the model of
social control, largely oriented towards abstinence, dependency and criminality. This
pathologised viewpoint belies the reality that most drug users handle the substances
they take responsibly.

The “harm minimisation” model is now to be found only under the pillar of the
same name in Federal German drug policy. The potential for conflict inherent in
this approach is indicated by the ideological boycott by conservative governments

Scenario 1: Medically, therapeutically oriented drug policy (“Therapy” scenario)

Scenario 2: Abstinence-oriented drug policy (“Abstinence” scenario)

Scenario 3: Repression-oriented drug policy (“Repression” scenario)

Scenario 4: Drug policy oriented towards a drug-free society (“Drug-free society” scenario)

Scenario 5: Drug policy oriented towards risk reduction and minimising harm (“Risk reduction”
scenario)

Scenario 6: Drug legalisation and state regulated distribution (“Differentiated drug legalisation”
scenario)

Scenario 7: Deregulation of drug trafficking and consumption (“Deregulation” scenario)

137 www.jesbielefeld.de/jesjournal/down/baz_amendt.pdf
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of tried and tested instruments, such as consumption room regulations, methadone
treatment in law enforcement or needle exchange.'®

Table 7. Main characteristics of harm reduction in the basic model

MAIN GOAL MINIMISATION OF PROBLEMS CAUSED BY ADDICTION

Fundamental value

-

Integrity of the individual

+ Goal: responsibility

. <+ Pluralistic approach
Prevention . . PP .
+ Differentiated prevention

¢ Harm minimisation

+ Support (stabilisation)

+ Diverse therapy options
Care + Rehabilitation

+ Substitutive medicines
+ Street work

+ Repression of organised drug trafficking
Control + Toleration of small-scale dealing and consumption
+ Therapy as an alternative to prison

L «+ Intensive coordination between different areas
Coordination . . . ) )
«+ Institutionalised conflict-resolution bodies

+ Responsibility of the individual
Policy style . “Trialland e.rror” policy“ . )
+ Experimenting state or “Anreizstaat

+ Participation of private organisations

. « Pluralistic and flexible answers
Main strengths

+ Integration of state and society

Source: Bundesamt fiir Gesundheit, 1991.

Even though a lot has been achieved in the area of harm reduction, there will be a
lot of discussions with the representatives of other models in future. Even abstinence-
oriented representatives of prevention, therapy and support recognise that Safer Use

138 htep://www.nuernberg.de/imperia/md/gruene/dokumente/pm_2012/pm_drogenkon-
sum_02_07_12.pdf

http://www.aidshilfe.de/de/aktuelles/meldungen/pressemitteilung-bayern-missachtet-rechte-ge-
fangener
http://www.aidshilfe.de/de/aktuelles/meldungen/pressemitteilung-bayerische-drogenpolitik-

kostet-immer-mehr-menschenleben

heep://www.taz.de/!92098/
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training courses with regard to all drugs, a needle vending machine on the premises
of the rehabilitation clinic or the use of drug consumption rooms by those in substi-
tute treatment programmes are necessary and effective. Take-home regulations and
the PSB must be oriented to the needs of addicts, as is perfectly normal in the case of
other medical treatments.”” Harm reduction comes into conflict with a repressive
control policy, for example, drug checking. Here a harm reduction instrument is
directly hindered by the penal provisions of the BtMG.

Harm reduction — in contrast to moralising approaches — focuses on the con-
sequences of behaviour and less on the behaviour itself. Harm reduction is realistic
and assumes that drugs are in any case consumed excessively in many societies and
that for some individuals, but also for some societies this generates problems. Harm
reduction does not take a moral stance with regard to drug use but focuses on the
reduction of problems that may arise. Harm reduction is pragmatic: it tries to avoid
strategies and policies whose goal is unachievable or might do more harm than good.
Harm reduction is based on human rights and the acceptance of individual integrity
and self-responsibility (Schmidt-Semisch/Stéver, 2012).

Prospectively, harm reduction at the individual level could become a comple-
mentary strategy with regard to measures of supply regulation and demand limita-
tion at the level of the market.

DRUG CONTROL SCENARIOS WITH REFERENCE
TO TRAFFICKING AND CONSUMPTION

The benchmark for evaluation is as follows: a good drug policy should try to reduce
costs, not to create new ones. There is no universal solution for all drug-related prob-
lems. If one tried to transfer the simplistic model of a drug-free society to other issues
— for example, the threat of punishment for sex before marriage to protect against
HIV — it would rapidly become clear that we are dealing with a doctrine of salvation
rather than a realistic concept. In contrast, the scenarios are based on empirical ex-
perience from the Netherlands, Portugal and elsewhere and on realistic and effective
ideas for ameliorating drug problems. No more, but also no less.

The evaluation criteria for the scenarios are thus the effects on the status quo, for
example, cost savings in the areas of prosecution, decriminalisation, fewer health and
social harms and the more effective use of state resources.

139 http://www.dhs.de/fileadmin/user_upload/pdf/Veranstaltungen/Fachkonferenz_2012/
Pr%C3%A4sentation_Prof._St%C3%B6ver.pdf
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Based on experiences from the Netherlands, Portugal and the Czech Republic we
can say that the main effect of decriminalisation of drug users would be the end of
criminalising users. In the absence of negative effects there is scarcely any conflict of
interests. Decriminalising millions of citizens would certainly be a good thing, but

it would have to be discussed how many other problems would arise as a result.'*

We have no reliable data on the question of possible substitution effects. If one
looks at the motivation for taking legal highs similar to cannabis one finds a substitu-
tion of cannabis among them (presumably also in the case of other legal highs). From
the standpoint of harm reduction there arises the paradox that the state’s drug pro-
hibition drives people from well-researched traditional drugs to new, unresearched
substances. To that extent a re-substitution by means of a liberalisation of consump-
tion, cultivation and dealing of cannabis and so on would be plausible and welcome
(Werse/Miiller, 2009).

In its annual report (2012) the EMCDDA writes that relatively few prevalence
data are available concerning new psychoactive substances, which also frequently
come up against methodological limitations, such as the lack of generally valid defi-
nitions or the application of self-chosen or unrepresentative samples.

The available data specifically concerning spice/synthetic cannabinoids indicate
that in Poland, Germany and the United States consumption is higher than in coun-
tries with a more liberal attitude to cannabis, such as Spain and the Czech Republic
(EMCDDA, 2012).

The effect of cannabis as a withdrawal drug and a substitute for drugs such as
heroin, alcohol and benzodiapine gives us reason to hope for substitution effects.'*!
This is also expected by drug researcher David Nutt: “A regulated market for illicit
drugs would be the best way and we could reduce alcohol consumption by as much

as 25% if we had the Dutch model of cannabis cafes”.'%

Positive effects of decriminalisation are also expected by the police. Even the

143

North Rhine-Westphalian branch of the police trade union supports'* a “rational

140 htep://hanfverband.de/index.php/nachrichten/aktuelles/1924-save-the-date-anhoerung-zu-can-
nabis-entkriminalisieren-adrogenpolitik-evaluieren-sowie-crystal-eindaemmen-a-neue-psychoak-

tive-stoffe-bekaempfen
141 heep://www.alternative-drogenpolitik.de/2013/04/09/cannabis-als-ausstiegsdroge-linksammlung/

142 http://www.guardian.co.uk/science/2012/jun/19/david-nutt-alcohol-cannabis-cafes?fb=native&C
MP=FBCNETTXT9038

143 htep://www.freitag.de/autoren/der-freitag/einkaufen-im-staatlich-lizenzierten-haschladen
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drug policy” in the face of the dubious prohibition strategy and the massive prosecu-
tion and conviction of users.'*

After proposals concerning the liberalisation of the treatment of users follow
scenarios concerning the control of cultivation and trafficking. These proposals are
related first and foremost to cannabis and most experiences come from abroad. Pro-
spectively, benchmarks such as those of David Nutt serve to enable a coherent and
comprehensible assignment of individual substances to different restrictive regula-
tion possibilities (for example, cannabis to 5, heroin to 5a and coca leaves to 6).

At the beginning of 2013 a research project on cannabis legalisation was set up

that will deliver more insights into policy options.'®

For further reading “After the War on Drugs: Blueprint for Regulation”*¢ (Ger-
man translation: akzept 2012) might be mentioned. In this publication of the Brit-
ish organisation Transform (translated by Akzept) that appeared in London in 2009
five proposals for regulation are made. Without referring to specific substances it
describes what instruments are conceivable and have more or less been tried with
other things (such as alcohol, weapons, medicines, food). We differentiate between
regulatory models: prescription, the pharmacy model, the license system, licensed
places for sale and consumption and sale without particular licensing restrictions.
The basis for the evaluation of individual substances could be the above-mentioned
scale developed by David Nutt. Then finally we would have a coherent policy.

SCENARIO O: APPARENT REFORMS

The demonstrable lack of a uniform approach to drug offences that has been called
for since 1994 leads to extremely unequal treatment of drug users by the German
legal system. National standardisation of how small amounts of drugs are dealt with

144 htep://www.dhs.de/fileadmin/user_upload/pdf/Veranstaltungen/Fachkonferenz_2012/Fachvor-
trag_Drogen_Leipzig Wimber.pdf

http://ufafo.de/blog/2011/12/drogen-legalisieren-munsters-polizeiprasident-und-derindro-chef-
im-ufafo-interview/

http://grow.de/88.0.heml?&tx_ttnews|tt_news]=2208cHash=2954alac7bd 1dfff37c5141934be77f2

http://hanfverband.de/index.php/nachrichten/aktuelles/1705-polizeipraesident-wimber-zum-po-
lizeipraesidenten-vorsitzendengewachlt

145 http://www.nzz.ch/akeuell/zuerich/stadt_region/schritte-zur-legalisierung-von-cannabis-1.17930764
146 htep://www.akzept.org/pdf/drogenpolitik/regulierungs_modelle0612.pdf
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is probably out of reach. Another apparent reform would be regulations on the
application of “small amounts” or, in the area of legislation, the downgrading
of selected substances from felonies to misdemeanours or the subdivision in the
BtMG into “hard” and “soft” drugs.'”” Neither significant positive nor negative
effects are to be expected from this. In practice, the already differentiated applica-
tion of the law decides, beginning with the emphasis of the police and extending
to the legal interpretation of the judge and public prosecutor within the limits of
their discretion.

As long as the duty of inquiry is maintained with regard to all dealings with
narcotics we can scarcely expect any relief for law enforcement and judicial bodies.

“This relief is not perceptible with regard to the police to the desired degree, however.
In every case, charges must be brought, the accused must be questioned and the
things in their possession and their homes must be searched for suspicious substances.
On top of this comes an investigation of whether the suspicious substances are drugs.
Within the framework of the inquiry only the hearing of witnesses and forensic inves-
tigation are dispensed with, as long as it only concerns the accusation of a consump-
tion offence. This applies to both cannabis and small amounts of heroin, cocaine and
amphetamine. Ecstasy to date has not been subject to any limit with regard to the
tolerated amount.

The desired effect of freeing up resources for combating drug dealing is thus achieved
only to a limited extent”, according to Mr Rogge of the State Office of Criminal Inves-
tigation, Schleswig-Holstein.!**

Raising the “small amount” from 6 to 10 grammes is often confused with legali-
sation, as well as non-prosecution of dealers. The formulation of §31a is very clear
on this.'®

SCENARIO 1: DEPENALISATION — MISDEMEANOUR/REFRAINING FROM

CRIMINAL PROCEEDINGS

The first smallest possible step away from the status quo that could be taken seriously
would be to give the police the possibility of refraining from instituting criminal pro-

147 http://www.cannabislegal.de/politik/gruene-fach.htm#boellinger

148 http://www.landtag.ltsh.de/export/sites/landtagsh/infothek/wahl15/aussch/sozial/nieder-
schrift/2002/15-036_01-02.pdf

149 htep://www.wolfgang-neskovic.de/artikel/dealer-ersten-gramm-bestraft
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ceedings. This demand — made among others by the trade union of the North Rhine-
Westphalia police' and chief of police Hubert Wimber"' — could be achieved most
simply and neatly (in the sense of not creating a special law in the area of drugs) by
a change of classification of certain acts, for example, consumption-related offences
(general violations under §29 BtMG) or those cited in §31a BtMG to misdemean-
ours. The prosecution of smuggling, dealing, possession of a firearm, organised crime
or criminal offences with “not small” amounts would continue.

The effect of this scenario would depend on police practice. We can assume
that the regional differences between city and rural areas or north and south will
increase further. In particularly liberal Federal states it may amount simply to a
normalisation of what is already the case de facto since the public prosecutors
practically always close proceedings under certain conditions anyway. While in cit-
ies such as Berlin larger grey areas of de facto decriminalisation could emerge, for
users in, for example, Bavaria, little would change. Expenditure in particular with
regard to prosecution, but also the administration of justice, would fall somewhat.
It is to be feared that the intensity of repression would depend on the financial situ-
ation or police resources.

The black market, with all its drawbacks, would remain, as would stigmatisation.

SCENARIO 2: DECRIMINALISATION — AN END TO PROSECUTION

After the example of Portugal the prosecution of consumption-related offences could
be replaced by a summons to a drug counselling interview or dropped altogether.
The purpose of the drug counselling interview would be to mediate assistance to
people with problem habits and in borderline cases to impose minor penalties.

Besides the Portuguese solution the restriction of the prosecution of illegal acts
or forgoing prosecution under certain objective conditions, such as more than, for
example, 10 grammes is conceivable. Or prohibition and prosecution of cannabis
could be limited to handling cannabis in non-small amounts or as an occupation or
criminal liability could apply only to certain threshold quantities, in other words, by
limiting the elements of the crime.

150 http://www.gdp.de/id/DE_GdP-NRW_Polizei_braucht_Ermessensspielraum_bei_der_Drogen-
bekaempfung

151 htep://www.dhs.de/fileadmin/user_upload/pdf/Veranstaltungen/Fachkonferenz_2012/Fachvor-
trag_Drogen_Leipzig Wimber.pdf
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“The possession of narcotics in small amounts only for personal use, as well as
their cultivation, production, introduction, import, export, transport or advertising or
otherwise providing or possessing them shall not incur any penalty.” A “small amount”
should be laid down for all relevant drugs; all other narcotics could be subsumed under
a definition of “10 units of consumption”. Amounts can be determined with reference
to the regulations pertaining to §31a or the amounts from Portugal or the Czech Re-
public, that is, 30 grammes of cannabis (a limit that existed in Schleswig-Holstein until

2006"?), 3 grammes of cocaine'” or 1 gramme of heroin.'>
g g

To the extent that cultivation and production can be part of decriminalisation
the effects of scenarios 3 and 4 could filter through here. In addition, it should be
examined which other paragraphs — for example, free distribution or passing on to
adults or the granting of an opportunity — would also have to be changed. Drug
consumption rooms would be possible almost everywhere. By linking such rooms
for all drugs with drug support a new dimension would be possible in respect of
reaching users.

Elisabeth Pott, director of the German Federal Centre for Health Education,
decries this lack of provisions close to the drug scene, for example, in coffeeshops
in the context of specific prevention and has expressed envy of the situation in the
Netherlands (Gafmann, 2004: 110f). GafSmann comes to the conclusion that “on
the question of prevention I can say that in Germany there is no cannabis preven-
tion” and points to what is done in the Netherlands. “There is nothing like this in
Germany because we cannot do this kind of prevention” (Bundestag, 2012a).

The black market would remain largely unaffected. The relaxation of the narcot-
ics law would make harm reduction easier, including such measures as drug check-
ing. Support provisions and the police would be more clearly separated. The stigma-
tisation of users would decrease. By imposed ordered drug counselling interviews
the state would make it clear that drug consumption is not without risks and that
leading users to counselling and therapy can be necessary. Those without a problem
are not punished.

As already mentioned, up to 3 per cent of all offences included in police statistics
would be abolished. By the optimal provision of substitution substances and other
support, drug-related crime and thus such crimes as robbery and theft, that make up

152 http://hanfverband.de/index.php/sitemap/1273-protestmailer-7-inhalt-und-feedback
153 http://www.drug-infopool.de/gesetz/schleswig-holstein.html
154 http://www.drug-infopool.de/gesetz/hessen.html
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at least 2.5 per cent of all crime, could be significantly reduced. Up to 15 per cent
fewer people would be arrested. The cost for the police and judicial administration
would fall and the areas of counselling and therapy would have to be expanded.
Savings are to be expected in the medium term. No drug tourism is to be expected.

SCENARIO 3: PARTIAL LEGALISATION

In addition to the previous scenarios the sale of cannabis to adults could also be made
penalty free. The extent to which a transposition of the Dutch model to the German
legal system or a homegrown model yet to be developed in detail would be more
appropriate should be clarified in a special legal report. Besides the constitutional
differences — the legality and the opportunity principles — between Germany and the
Netherlands, political and cultural attitudes to drugs are also very different and the
deliberate creation of grey areas is less common in Germany.

The Dutch concept of municipal finetuning of cannabis dealing would permit
local experimentation with different approaches. Besides proper handling of drug
tourism the source of drugs must also be regulated in order to avoid the backdoor
problem encountered in the Netherlands. Consumer protection with regard to ac-
tive-ingredient and quality control, as well as appropriate prevention for users, such
as the idea of safer drug use, could reduce the risk of cannabis consumption and
related problems.

The black market would be discernibly undermined and, depending on the
model, revenues via coffeeshops would be possible.

State expenditure in the area of public order and safety would fall further in
comparison to the previous scenario. As already in that scenario, users and support
provisions would be brought much closer together. If private cultivation remained
illegal this would lead to the commercialisation of the market.

SCENARIO 4: DECRIMINALISATION OF SELF-CULTIVATION

If the individual or collective cultivation of cannabis were to be free of legal penalty
the black market would be considerably weakened. Quality would not have to be
controlled since it would no longer be attenuated by market logic. The yield of one
or a few plants can easily surpass any reasonable “small amount” and thus a practical
legal solution would have to be found.

Drug tourism could be significantly attenuated through a member principle, as
in the case of cannabis social clubs. Depending on the model, revenues would also
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be possible in this case. Linking cannabis social clubs with support provisions would
also be possible, even though a somewhat looser relationship than in the case of cof-
feeshops would be more realistic. In Germany, the prohibition of hemp seeds would
have to be lifted for this scenario.

Even though no experiences are yet available from other countries it is easily
imaginable that scenarios 3 and 4 could be applied to other drugs. In particular, eas-
ily producible drugs such as magic mushrooms suggest themselves, in common with
substances that are legal in neighbouring countries and could be easily imported,

such as khat.

Whether scenarios 3 or 4 — whether singly or in combination — would yield the

best results is unclear.

SceNARIO 5: STrRiICT REGULATION AND LICENSING

Starting out from scenarios 1 to 4 and 7, which are backed up by empirical experi-
ence — with regard to alcohol and tobacco — as well as the work of Schmidt-Semisch
(2002), DHV (2003), VID (2004) or RAND (2004) here we present a proposal for the
next major step. Sale should take place exclusively in specialist establishments with
specialist employees. This would enable stricter youth protection, as well as active-
ingredient and quality control. Besides the fact that a significant portion of the costs
of repression would no longer be necessary tax revenues could be generated. Further-
more, there should be an advertising ban and perhaps price fixing.

Specialised cannabis shops should provide information and integration with
drug support should be stipulated. Licensing would make possible a limitation to
one place of sale per natural person with personal responsibility for violations of
youth protection. In the medium term, a certain amount of training could be a
condition. Alternative drug legislation and support should be subject to constant
evaluation. This would show what kind of adjustment would be necessary.

Licenses would allow only personal sale in a fixed establishment. Internet or
street sale or even vending machine sale are not envisaged since in this instance no
contact with advisory possibilities could be ensured between dealers and customers.

As the age threshold, 18 years is proposed, as in the case of tobacco and alcohol.
On one hand, a late entrance age is desirable, on the other hand, it is problematic
to expose young people in particular to a black market on which they could expect
neither quality nor advice. There should be no further conditions for purchase other

than age; registration is not necessary.
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Specialist cannabis shops could be part of pharmacies and chemist shops. Adver-
tising for products and shops apart from these should be prohibited. An estimation
based on the situation in the Netherlands minus the drug tourism there results in
2,000 places of sale for Germany, on average one for every 40,000 inhabitants or six
per administrative district.

Each sales unit would have information on year of production, variety, price,
weight, approximate THC and CBD content, mode of cultivation and source of the
product, as well as an instruction leaflet with information on the pharmacology,
effects, dosage, side effects and risks of cannabis use. These should be not only in-
formative but also attractively designed. A particular emphasis should be the issue
of safe use and less harmful forms of consumption (tobacco- and nicotine-free, for
example, vaporiser).

Quality control would establish that cannabis products are free of harmful resi-
dues, such as herbicides and pesticides.

There could be a voluntary drug permit to promote safer drug use (drug lore,
enjoyment capacity, risk capacities and critical faculty).

Specialist cannabis shops should be closely integrated with readily accessible ad-
diction prevention, early intervention and safer drug use services.

The expected effects of the implementation of this scenario would be the collapse
of the black market for cannabis and thus, instead of billions in profits for organised
crime, tax revenues, as well as an almost total evaporation of repression costs in the
area of cannabis, as well as savings due to a reduction in the harm caused by low
quality drugs, impurities and misuse.

SCENARIO 6: NO PROFITS = STATE TRAFFICKING OR A THIRD WAY?

Among the advocates of a more liberal drug policy there is a not unjustified fear
that a legal drug market could exhibit a close similarity to the current markets for
alcohol, tobacco and medicines. In these free and profit directed markets there is
persuasive advertising, massive violations of youth protection laws, dumping prices
and teaser offers, massive political influence through lobbying, playing down of the
consequences of consumption for the individual and society, not to mention market
and price control through oligopolies.

All this precludes the ideal of an emancipatory and scientifically founded drug
policy with the goal of self-determined drug use. Besides the hope of a strongly regu-
lated market, which would undoubtedly be better than an illegal one and in relation
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to medicines and food is not so bad, there is the possibility of nationalisation or a
third way for the drug market.

As a counter-pole to a still liberal solution, as described under scenario 6, here a
conception of specialist cannabis shops as non-profit-oriented public organisations
and consumer cooperatives far from the market — and perhaps also the state — will be
described. Scandinavian alcohol policy can serve as a model for a state drug mar-
ket. In Sweden, despite the compulsory liberalisation of production, import and
export, as well as distribution due to EU accession, retailing of alcohol lies mostly

in the hands of the state. The state Systembolaget monopoly'”

is well designed
to eliminate the many disadvantages of the market, although, at the same time,
because of its difference from the market and thus its distance from the needs of
consumers it is unpopular among consumers and, despite its monopoly, its market
share is only 30 per cent due to foreign imports, smuggling and home distilling.
On a positive note, according to an ECJ judgment the Systembolaget monopoly is
in accordance with EU law, a legal opinion that is consistent with the coffeeshop
judgment. Here Advocate General Bot also pointed out that “cannabis is not just
any good and its sale does not fall under the freedoms of movement guaranteed
by EU law”. Also speaking against state drug retailing is the fact that it would be a
playground for control freaks of every variety who would try to educate people to
become better, using chip cards and so on. In general, we can say that drug taxes
would have a corrupting influence on the drug policy of the state, which, on one
hand, would like to maximise direct revenues for the budget, and on the other
hand should protect health. A third way in the drug economy besides a (free)
market and state monopoly, which tries to bring together the advantages of both
systems, would also be conceivable. Specialist drug shops as non-profit oriented
organisations under public law, together with consumer cooperatives on the model
of cannabis social clubs, could represent such a way."*

SCENARIO 7: DECLASSIFICATION/REGULATION AS IN THE CASE

OF ALCOHOL AND TOBACCO

The discussion on sensible regulation of the market for cannabis also invites us to
rethink our existing model for dealing with alcohol and tobacco. In relation to these
two substances we know fairly well, based on the wide variety of policies worldwide,

155 http://www.systembolaget.se/English/
156 http://www.alternative-drogenpolitik.de/2011/07/18/der-dritte-weg-in-der-drogenokonomie/
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what would help; there is much in favour of the proposals described in scenarios 5
and 6. Thus the DHS’s 2008 alcohol action plan calls for:'*®

+ Uniform tax rates for alcohol of 15 euros per litre;

+ Adaptation of the tax rate to changes in the cost of living. Alcohol should not be
cheaper in comparison to other consumer goods;

+ The sale and serving of alcohol must be licensed;
+ Introduction of a general prohibition of alcohol advertising;
+ The density of sales outlets should be reduced by a limit on the number of licenses.

The need for action with regard to alcohol is clear’®” and not only with regard to
young people. Thus every second euro spent on alcohol comes from someone with

Figure 4. The paradox of prohibition

The paradorx of prohibition*
[

Ollegal market Unregulated

Gangsterism legal market

Social and health harms

Drug policy spectrum

Strict market commercial

Total prohibition Decriminlisation
regulation promotion
Defacto Prescription Loose market
decriminlisation regulation

Source: http://www.tdpf.org.uk/tools-for-debate.htm

157 http://www.n-tv.de/wissen/Lizensierter-Alkoholhandel-article218397 .html

158 http://www.dhs.de/fileadmin/user_upload/pdf/dhs_stellungnahmen/aktionsplan_alkohol_der_
dhs_2008final_din.pd

159 http://www.dhs.de/fileadmin/user_upload/pdf/news/2013-04-02_PM_Alkohol.pdf

heep:/fwww.dhs.de/start/startmeldung-single/article/aktionswoche-alkohol-vom-25-mai-bis-2-
juni-2013-pressemeldung-kopie-1.html
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a problematic or addictive pattern of consumption.'® Nevertheless, the negative ef-
fects of too much freedom are always less than the consequences of a black market,
as alcohol prohibition showed.

The establishment of a regulated market for cannabis and simultaneous tighten-
ing up of the regulations on alcohol and tobacco in accordance with the same objec-
tive measures is not a contradiction, but rather the expression of a coherent policy.

Policy Option A: Academic Pilot Scheme on the Controlled

Distribution of Cannabis Products

Beyond the seven scenarios for legislative reform described above a pilot scheme
in accordance with §3 (2) BtMG to test the effects of legal sale of cannabis would
probably be the most obvious and realistic policy option. Similar to the heroin pilot
scheme such a pilot scheme would not primarily serve the purpose of acquiring new
knowledge but the development of a — in the full sense of the word — tangible and
vivid model that would show politicians, journalists and the general public how it
could work.

The proposal of the state of Schleswig-Holstein of 10 February 1997 is to be
considered in the wake of the judgment (BVerfGE 90, 145 (183)) of 1994: “The
crime policy discussion on whether a reduction of cannabis consumption and a
separation of drug markets could be achieved through the general preventive effect
of penal law or through the declassification of cannabis has not yet been concluded.
Scientifically based knowledge that would decisively favour one or the other way is

not available.”'¢!

The state of Schleswig-Holstein wanted to close these knowledge gaps with its
pilot scheme. The proposal to the BfArm'®* states: “The aim of the model project
is to examine to what extent the general preventive effects aimed for by the com-
prehensive prohibition of trafficking with cannabis (marijuana) and cannabis resin
(hashish) in accordance with Annex I of the BtMG in relation to the consumption
of illegal drugs can be achieved equally well or better through the controlled dis-
tribution of cannabis and a separation of drug markets that would be the expected

result of that.”

160 http://www.alternative-drogenpolitik.de/2012/05/26/jeder-zweite-euro-der-fur-alkohol-ausgege-
ben-wird-stammt-von-einemmenschen-mit-problematischem-konsumverhalten/

161 http://www.servat.unibe.ch/dfr/bv090145.heml
162 www.drogenpolitik.org/download/sh/Antrag_SH.pdf
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The idea was realised by means of the proposal “New Ways in Drug Policy I —
Pilot Scheme Controlled Distribution of Cannabis Products” made by Biindnis 90/
Die Griinen on 2 September 2003 in Berlin:'®

The Senate is asked,

1. in cooperation with Berlin or other universities and research institutions to develop

a pilot scheme >Controlled distribution of cannabis products in licensed premises in

Berlin« to acquire scientific knowledge, among other things on:

¢

&

<>

<>

The effects of cannabis consumption as an entry drug;
The separation of narcotics markets, in particular with regard to designer drugs;
Price development, consumption patterns and sales markets;

Revenue expectations of the state of Berlin from the taxation of the sale of can-
nabis products;

The influence of cannabis consumption on performance in light of dominant
consumption habits in Berlin;

The use of cannabis products for medical purposes, in particular for pain relief.

The effects would probably be similar to those of scenario 5 “Strict regulation

and licensing”.'**

Sponsors other than federal states could also launch new pilot schemes. Cities

such as Zurich or Copenhagen are also trying to take this path.'®

Policy Option B: Cannabis as a Medicine

Besides new regulations for recreational consumers of cannabis the availability of

cannabis as a medicine should also be promoted. The problems here have long been

known: cannabis is practically unavailable or too expensive; consumers suffer from

prosecution and self-cultivation is not possible.'%

163 http://www.akzept.org/dascannabisforum/download/Kontrollierte%20Abgabe.pdf
164 http://www.cannabislegal.de/politik/be-040108.htm

165 http://cphpost.dk/news/local/legal-cannabis-rejected-government

heep://www.nzz.ch/aktuell/zuerich/stadt_region/schritte-zur-legalisierung-von-canna-

bis-1.17930764

http://cphpost.dk/local/copenhagen-looking-import-cannabis-us

166 htep://www.bundestag.de/bundestag/ausschuesse17/al4/anhoerungen/Archiv/u_cannabis/Stel-

lungnahmen/index.html
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Besides the effects for the patients concerned (0.1-1 per cent of the population
could benefit: see Grotenhermen 2013) steps made in this area also contribute to

normalising dealings with cannabis. In this area there is general agreement among

the population,'®’

168

but despite the need for action politicians are virtually inac-
tive.

Further Need for Action

Besides the repressive-prohibitive drug market control policy there are other areas
in which the users of illegal drugs are discriminated against in comparison to the
consumers of alcohol and tobacco, namely being punished more harshly or having
fewer rights than is justified with regard to other criminal acts and the consequences
of consumption. Our presentation here will be limited to the areas of licensing law,
labour law, support provisions and stigmatisation.

First, let us look at the licensing problem.'® Wurth (Bundestag, 2012a) states
that: “In my view, discrimination against sober cannabis users in road traffic is mas-
sive and systematic. Every year thousands of people are hit by fines, “medical and
psychological assessments” (MPU) and loss of driving license, although they do not
drive under the influence.”

Instead of traffic safety, licensing law is used as a substitute criminal law against
drug users."”® Anyone who is positively intoxicated due to the consumption of drugs
— whether it be alcohol, cannabis or another substance — and thus whose ability to
drive is hampered must count on legal consequences with regard to their license if
they are checked or in case of an accident.

167 http://www.pharmazeutische-zeitung.de/index.php?id=34885

168 http://hanfverband.de/index.php/nachrichten/aktuelles/1322-bundesregierung-qlegalisiertq-can-
nabis-als-medizin-wahrheit-unddichtung

169 http://hanfverband.de/index.php/themen/drogenpolitik-a-legalisierung/1877-georg-wurth-bei-

der-anhoerung-qlegalisierung-voncannabis-durch-einfuehrung-von-cannabis-clubsq

http://hanfverband.de/index.php/themen/konsumentenhilfe/1000-verkehrssicherheit-und-

drogenkonsum

htep://linkedrogenpolitik.twoday.net/stories/2509066/

http://www.bundesverfassungsgericht.de/entscheidungen/rk20041221_1bvr265203.html
170 http://www.cannabislegal.de/recht/fs-hettenbach.htm

htep://www.frank-tempel.de/lesen/items/krieg-gegen-die-drogen-wird-willkuerlich-im-verkeh-
rsrecht-weitergefuehre.heml
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Further examples of unequal treatment of users of legal drugs and of illegalised
drugs are to be found in labour law. Here consumption or narcotics offences lead
to terminations or de facto bans on working in the public service, the police or the
army. Doctors’ licenses to practice medicine can also be taken away.

Medical and social support are sometimes tied to constraints in relation to the
users of illegalised drugs and addicts, which would be unthinkable in the case of
other chronic illnesses, such as diabetes.

Support provisions may not be taken up due to self-stigmatisation or by others.

The phenomena described here are sometimes covered by legislation and legal
practice, others owing to social reality.

Finally, we should mention the negative effects due to restrictions on industrial
hemp and medical use of cannabis and other substances, although they shall not be
further elaborated.

EFFECTS ON THE OTHER PILLARS OF DRUG POLICY

Besides the control of drug consumption and dealing themselves, necessary reforms
and reciprocal effects with the other pillars should be considered. Another form of
prevention, therapy and harm reduction will be necessary and possible when the
straightjacket of repression is removed.

On one hand, this drug work will be put on a realistic basis.'”" In contrast to the
current dogma of abstinence with regard to illegal drugs an acceptance- and prob-
lem-oriented approach could be brought to bear. The goal of this work would no
longer be exclusively abstinence, but a controlled consumption through safer drug
use.””? In the area of prevention the opinion of the Drug and Addiction Commission

173

on improving addiction prevention'”? could provide a basis for this.

By redistributing resources from repression to prevention funding at the requi-
site level could at last be possible. The Deutsche Hauptstelle fiir Suchtfragen (DHS

171 htep://www.suchtmagazin.ch/tl_files/templates/Suchtmagazin/user_upload/texte_old/text3-04.
html

172 http://www.psychologie-aktuell.com/news/aktuelle-news-psychologie/news-lesen/arti-
cle/2011/11/14/1321256586-suchtpraevention-mit-drogen-toleranz-soziologin-fordert-von-der-
paedagogik-erzichung-zur-d.heml

173 http://hanfverband.de/download/themen/stellungnahme_der_drogen-_und_suchtkommission_
zur_verbesserung_der_suchtpraevention.pdf
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Table 8. Scenarios at a Glance

SCENARIO APPROACH ADVANTAGES DISADVANTAGES
0 | Pseudo reforms | Standardisation of “a small | Slightly less repression of us- | No improvement in access
amount” ers to users
1 | Depenalisation | No longer a criminal offence | Less No improvement in access
to users
2 | Decriminalisation | End of liability to punish- | No repression of users
ment
3 | Partial legalisation | Creation of quasi-legal sales | Weakening of the black mar- | No improvement in access
possibilities ket to users
4 | Self-cultivation | Legalisation of self-cultiva- | Weakening of the black mar- | No improvement in access
tion ket, better quality, youth | to users
protection
5 | Regulated market | Creation of a market for | Massive weakening of the
adults black market, assured qual-
ity, youth protection
5A | Regulated supply | Without market logic Massive weakening of the | State market intervention
black market, assured qual-
ity, stricter youth protection
6 | Like alcohol and | Liberal market, as in the case | Massive weakening of the | Advertising, commerciali-
tobacco of alcohol and tobacco black market, assured quality | sation
A | Model project Pilot scheme to test regula- | Optimal planning, organisa- | Not a final solution
tory scenarios tion and evaluation possible
B | Cannabis as med- | Make it available to all pa-| Clearly defined category of | Only a small portion of
icine tients people, control by doctors | those concerned

— German Centre for Addiction Issues) is calling for a massive increase in spending

from 30 million euros a year to 1 billion euros a year."

This corresponds to a quarter
of spending on the repression of illegal drugs and is far less than the estimates of the

DHYV on the financial effects of cannabis legalisation.

Due to drug prohibition and the abstinence dogma the drug issue has become
taboo and subject to moralisation with regard to the state and labour law (doctors,
teachers, police officers, drug counsellors) or social-normative (parents, dependents).
Users, in particular especially vulnerable groups such as children and young people,
are forced to lie about their drug use and to keep it secret. With regard to drug-
specific and drug-related problems (overdoses, addiction, psychoses, HIV infections,
injuries to self or others while high) help is not taken advantage of. In contrast to
such issues as sexuality or violence there is no exchange of experiences, no passing on
of information or, generally, the otherwise obligatory monitoring by parents, teach-
ers or even peers with regard to drugs. Thus there arises a gap between prevention

174 htep://www.derwesten.de/politik/eine-milliarde-euro-gegen-die-sucht-id7310334.html
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and therapy. This set of problems would also be resolved through a different legal
approach to drugs such as cannabis.

RECOMMENDATIONS FOR ACTION

Besides the question of what could and should be done the entirely practical ques-
tion arises of “how can this be achieved?” with regard to the dogged and reform-
resistant drug policy in Germany. Given the polarisation that characterises this issue
it is necessary to build bridges, despite or even because of the massive differences.
Each faction must have the opportunity to admit to mistakes without losing face.
This requires, as already mentioned, flexible solutions in order to do justice to the
pluralism of the situation.

On the theoretical level well prepared regulation of, for example, the cannabis
market would be a coherent model. In practice, there is no policy from a single
source. A gradual approach is recommended with constant evaluation of new policy
in order to recognise possible undesirable developments and unintended (negative)
side-effects and reciprocal consequences and perhaps to be able to counteract them.

The decriminalisation of the users of all drugs is here a possible, sober and long over-
due step. In parallel with this cannabis as a medicine, easily accessible heroin treatment
for addicts and pilot schemes, such as legal distribution of cannabis, can be tried. These
approaches all have the advantage of conforming with international agreements. A solid
accompanying scientific evaluation could then provide the basis for reform of the treaties
at international level or for dealing with them single-handedly. Scientific grounding of
drug policy is absolutely necessary, accompanied by an advisory board, a commission of
inquiry'” or a re-established government drug and addiction commission.
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Annex

1

PuBLIC POLICY SCENARIOS, DIFFERENTIATED BY TYPE OF ILLICIT DRUG:

HARD AND SOFT

SCENARIO

PRODUCTION

WHOLESALE

RETAIL SALE

CONSUMPTION

Status quo

Variations

Prohibited, criminal-
ized, repressed by
force

Prohibited, criminal-
ized

Prohibited, crimi-
nalized

Prohibited, crimi-
nalized

Mandatory alterna-

Prohibited, decrimi-

Minimum dose

tive development nalized decriminalized/de-
penalized
Community service |Treatment/commu-

nity service

Income: organized
crime, margin mainly
from trade, low in-
come from production
and retail sales

Current example: al-
most all illicit drugs

Regulation

Strict (hard drugs)

Regulated, registered
and controlled pro-
duction (an alterna-
tive is state monop-
oly) to regulate de-
mand, all additional
production remains
prohibited, criminal-
ized and repressed

Regulated, registered
and controlled trade
(an alternative is state
monopoly) to regulate
demand, all additional
production remains
prohibited, criminal-

ized and repressed

As above and whole-

sale

Regulated, regis-
tered and controlled
consumption of
minimum dose, reg-
istration and treat-
ment of addicts

(Differentiated alter-
native development)

High and prohibi-
tive taxes, with the
exception of addicts in
treatment, significant

level of smuggling

Current example:
opioid medications,
Uruguays proposal for

marijuana
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From Repression to Regulation: Proposals for Drug Policy Reform

SCENARIO |PRODUCTION WHOLESALE RETAIL SALE CONSUMPTION
Regulated, registered |Regulated, registered |As in wholesale trade |Regulated, regis-
and controlled, but  |and controlled trade tered and controlled
competitive, produc- consumption for
tion, smuggling (pro- personal use, with
hibited, sanctioned restrictions regard-
=~ and repressed tax eva- ing age of users,
%D sion and avoidance of handling of the
E quality controls) substance and place
2 of consumption
g High taxes to maxi-
<% g
o mize collection, smug-
gling

Current example:

marijuana for medical

use in California and

other US states

Liberalization

Free Free Free or specialist Free use, but with
shops restrictions regard-
ing age of users and
place of consump-
3 tion
=
_Eo High taxes without
2 maximizing collection,
increased taxes lead to
increased smuggling
Current example: alco-
hol and tobacco
Free Free Free Free
No special taxes
y no, or low-level
=) smuggling
Current example: tea
and coffee
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Annex 2

LEGISLATION ON DRUGS IN LATIN AMERICA

COUNTRY

LAW

PURPOSE

COMMENTS

Bolivia

Law 1008 of
19 July 1988.

Law on the regime appli-
cable to coca and controlled
substances.

Allows coca leaf production, subject to cer-
tain limitations regarding the area of culti-
vation and the volume produced. Supports
reclaiming coca leaf for cultural and social

uses, as well as its industrialization.

“Drug-dependent persons or non-habitual
consumers apprehended in the possession of
controlled substances in minimal quantities
that are presumed to be intended for their
own immediate personal consumption shall
be detained in a public or private institution
for drug-dependence to receive treatment
until such time as certainty regarding their
rehabilitation has been established.

The minimum quantity for immediate per-
sonal consumption shall be determined
through a ruling by two experts from a pub-
lic institution for drug-dependence. If the
quantity held is greater than the minimum
quantity, it shall fall under the provisions of
article 48 [on Trafficking] of this Law.” (Ar-
ticle 49).

Peru

Decree Law
22095 of
21 February
1978.

Law on illicit drug traffick-
ing that outlines the crop
eradication program and
offers peasants incentives to
join it; bans entry into sites
partly or entirely dedicated
to the cultivation of coca.
ENACO SA is the only en-
tity allowed to commercial-
ize coca leaf, both internally
and externally, and the in-
dustrial products it uses to
manufacture drugs are sub-
ject to controls.

The production of new coca leaf crops, even
the renewal of existing ones is prohibited.
Law 27634 of 15 February 2002, which
modified Articles 41 and 68.
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COUNTRY LAW PURPOSE COMMENTS
Criminal The National Coca Company (Empresa Na-
Code of cional de la Coca, ENACO) was established
1996. in 1949. It is the only Peruvian company li-
censed to commercialize coca leaf and its de-
rivatives. Since 1982, ENACO SA has been
a state-owned limited company under pri-
g vate law, whose goal is to help preserve the
&

health of the population through the com-
mercialization of coca leaf and its deriva-
tives, as well as its industrialization for non-
commercial purposes, based on the current
legal framework.

Supreme Decr

ee 123-2001-PCM of 30 November 2001.

Colombia

Law 28002 of 17 June 2003, which modified the Criminal Code.

Law 30 of | National Narcotics Statute | Dose for personal use is the amount of drugs
5 February | (Estatuto Nacional de Es- | thata person carries for their own consump-
1986. tupefacientes, ENE), which | tion. The following doses are considered

sonal use.

regulates the dose for per-

for personal use: no more than twenty (20)
grams of marijuana; no more than five (5)
grams of hashish; no more than one (1)
gram of cocaine or any other cocaine-based
substance; and no more than two (2) grams
of methaqualone. Any drugs carried with
the intention to supply or sell will not be
considered for personal use, regardless of the

amount.
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COUNTRY

LAW

PURPOSE

COMMENTS

Ecuador

Law 108 of
1990.

Law on Narcotic Drugs and
Psychotropic Substances that
aims to eradicate the produc-
tion, supply, improper use
and illicit trafficking of nar-
cotic and psychotropic sub-
stances to protect the com-
munity from the dangers that
stem from these activities.

Prohibits the production of plants from
which controlled substances could be ex-
tracted.

Argentina

Law 23.737
of 11 Octo-
ber 1989.

Law on narcotic and psycho-
active substances that iden-
tifies and penalizes crimes
related to narcotic and psy-
Ver-
sion of a Criminal Code on

choactive substances.

narcotic and psychoactive
substances.

Sets prison sentences of four to 15 years
for those who “grow or cultivate plants or
store seeds that could be used to produce
narcotics, or raw materials, or elements in-
tended for their production or manufacture
[...]” (Article 5). Further, “The possession
and consumption of coca leaf in its natural
state, destined for the practice of “coqueo”
or chewing, or its use as an infusion, will not
be considered as possession or consumption
of narcotics” (Article 15).

Chile

Law 20000
of 2 February
2005.

Law that punishes illicit traf-
ficking of narcotic and psy-
chotropic substances, and
decriminalizes personal use.
Decree that specifies those
drugs, plants and substances
whose use is considered il-
licit.

“Individuals who, without due authoriza-
tion, possess, transport, hold or carry on
their person small quantities of drugs that
produce physical or psychological depen-
dency, or the raw materials used to obtain
these drugs, will be punished with no less
than 541 days and up to five years in prison,
unless they can justify that it is for medical
treatment or exclusively for personal use or
consumption in the short term” (Article 4).

Decree 867
of 19 Febru-
ary 2008.
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COUNTRY LAW PURPOSE COMMENTS
Law 1340 of | Drug control law that sets| “Whoever possesses substances referenced in
27 October | penalties for traflicking, sell- | this Law prescribed by a doctor or whoever
1988. ing and promoting the use | possesses them exclusively for personal con-
of drugs. It prohibits the |sumption, will be exempted from punish-
cultivation of plants that | ment. However, possession of an amount of
could be used to produce |drugs greater than that prescribed, or than
drugs; however, it does not | that deemed necessary for personal use, is
penalize personal use. punishable with two to four years’ impris-
o onment and seizure of the drugs. It will be
;:‘T;) considered of drug users” exclusive personal
§ use, the possession of substances amounting
= to a daily dosage, as determined in each case
by the Forensic Doctor and a specialized
Doctor designated by the Public Health and
Social Welfare Ministry, and, if so requested,
by another one designated by the defendant,
at his/her own expense. In the case of mari-
juana this shall not surpass ten grams and in
the case of cocaine, heroine, and other opi-
ates, two grams” (Article 30).
Law 14294 |Law that regulates the use| “Whoever, without the relevant legal autho-
of 23 Octo- |and sale of narcotic sub- |rization, imports, exports, transits, distrib-
ber 1974. stances and establishes mea- | utes, transports, is found in possession of,
sures against illicit trade in | holds, stores, possesses, offers to sell, or in
drugs. It prohibits the cul- | any other way trades in the raw materials or
tivation of any kind of plant | the substances mentioned in the previous
from which substances that | article, will be subject to the penalties estab-
= cause physical or psycho-|lished in that article. Whoever is found in
°§° logical dependence can be | possession of a reasonable amount of drugs
) extracted. However, it does | meant exclusively for personal consump-
not criminalize personal use. | tion, as determined in good faith by a judge,
will be exempt from punishment; the judge
must substantiate the reasoning behind his/
her ruling” (Article 31)
Law 17016 | Law that modifies the previ-
of 28 Octo- | ous drug law.

ber 1998.
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COUNTRY LAW PURPOSE COMMENTS

Law 39546 | Organic Law on Psychotro- | In 1993, Venezuelas Organic Law on Psy-

of 5 Novem- | pic and Narcotic Substances | chotropic and Narcotic Substances replaced

ber 2010. that aims to establish mech- | prison sentences with ‘social security mea-

anisms and measures to con- | sures for possession of up to 2 grams of

TZ trol, supervise and oversee | cocaine and 20 grams of cannabis. Posses-

g narcotic and psychotropic | sion for personal use is punishable with re-

4 substances, as well as chemi- | ferral to treatment, which can still lead to

cal precursors that might be
diverted to manufacture ille-

gal drugs.

obligatory internment in specialized centers.
However, the new 2010 legislation reintro-
duced prison penalties of one to two years

for possession for personal use.

Source: Prepared by José Carlos Campero, based on information from: http://www.druglawreform.info/es/informa-

cion-por-pais/
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Annex 3

SUMMARY OF LEGAL FRAMEWORKS FOR COCA LEAF AND COCAINE

PRODUCTION,
TRAFFICKING,
PRODUCTION | PRODUCTION AND RSION
COUNTRY | OF SEEDS AND | TRAFFICKING OF 31:21351;/51150115 PERSONAL DRUG USE
PLANTS DRUGS
FOR PRODUCTION
OF DRUGS
Bolivia! Legal coca leaf Illegal Mlegal Illegal, with obligatory intern-
production ment and treatment
within a re-
stricted number
of hectares and
geographical
areas
Peru? Illegal Illegal. However, Illegal Legal, up to a maximum of 2
ENARCO SA may grams
legally export for
pharmaceutical
purposes
Colombia® Ilegal Illegal Ilegal Legal (legal doubts about the
minimum dose)
Ecuador* Ilegal Illegal Mlegal Illegal, penalty for addicts may
be curative security measures
Argentina’ Ilegal Illegal Ilegal Illegal, penalty for addicts may
be curative security measures
Chile® Illegal [llegal Illegal Legal for private use. Illegal
for public or group use
Paraguay’ Ilegal Illegal Ilegal Legal, up to 2 grams
Uruguay® Ilegal Illegal Ilegal Legal
Venezuela’® Illegal Illegal [llegal Illegal, with obligatory treat-
ment and internment

O 00 N QNN R W N

heep://www.druglawreform.info/es/informacion-por-pais/paraguay

heep://www.druglawreform.info/es/informacion-por-pais/venezuela

htep://www.druglawreform.info/es/informacion-por-pais/bolivia/item/241-bolivia
heep://www.druglawreform.info/es/informacion-por-pais/peru/item/251-peru
htep://www.druglawreform.info/es/informacion-por-pais/colombia/item/245-colombia
htep://www.druglawreform.info/es/informacion-por-pais/ecuador/item/246-ecuador
heep://www.druglawreform.info/es/informacion-por-pais/argentina/item/238-argentina

htep://www.druglawreform.info/es/informacion-por-pais/chile/item/244-chile

heep://www.druglawreform.info/es/informacion-por-pais/uruguay/item/252-uruguay

Source: Prepared by José Carlos Campero based on data from the Transnational Institute (TNI)*.

* Drug law reform in Latin America: http://www.druglawreform.info/es/informacion-por-pais/
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