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Foreword

During the years of international trade negotiations covered in this volume, development

concerns have increasingly become ‘mainstreamed’ into the trade agenda. Paradoxically,
this has emerged during a time not of economic crisis, but when the world economy has
been delivering growth to a large number of developing countries.

Ever since the mild recession of the early 2000s, the world economic environment has
been very positive. This has been particularly marked for developing countries, which
achieved on average 5-6 percent growth and significant decreases in poverty - including
among least developed countries (LDCs) and other African countries. However, this is
not to say that the promise of globalisation and trade has been fully delivered. Not all
countries or segments of the population have benefited and in some instances, conditions
have even worsened. This disparity of experiences partly explains why there has been
protest amid prosperity, and why development concerns have moved to the foreground
in the global trade order.

The process through which development concerns have come to the forefront reflects a
series of intellectual, political and economic milestones that changed the global trade

order in the years between Uruguay and Doha, as documented in this volume. The

challenge now is to use the opportunities present in the current promising economic

conditions, and to guide global trade governance to ensure that gains from trade can be
delivered more equitably over the years to come.

As is widely accepted, achieving this will require continued progress in the liberalisation
of trade through the World Trade Organisation (WTO), particularly in sectors of crucial
interest to developing countries. Genuine liberalisation of tariff and non-tariff barriers
(NTBs) is critical, as is the removal of trade-distorting practices including many so-
called ‘green box’ allowances.

However, ensuring that trade becomes a true force for development means going far
beyond simply improving developing countries’ access to the markets of developed
countries. UNCTAD's vision and mission is to promote trade as an effective instrument
for the effective and beneficial integration of developing countries into the international
trading system. Enabling a more fair and free trade for developing countries also includes
a coherent policy approach to promote the creation of productive resources, skills and
capacities within developing countries, as a crucial complement to trade liberalisation.
The Aid for Trade initiative is a welcome recognition of this, and — if implemented as
promised — can make an important contribution to increasing the benefits of trade
liberalisation for development.
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More broadly, there is now a growing realisation that trade for trade’s sake is not and
should not be the goal; trade is rather a path to improving economic and human wellbeing.
This approach implies, for example, that we focus on development-led trade rather than
simply trade-led development. What this can mean in practice is that different countries
will have different needs, resources and aspirations, and that national, regional and
international policy frameworks need to be flexible enough so as to respond appropriately
to each country’s individual or regional context. For example, the needs of LDCs are
different from the needs of the rapidly industrialising developing countries, although
both groups of countries still face challenges in participating in and benefiting from the
opportunities of globalisation.

This changing perception about the dynamics of trade and development is underpinned
by a highly significant shift in the role of developing countries in global trade, including
their heightened weight and ‘voice’ in the global economy, and in global governance
issues. Today no negotiation of any international economic agreement is conceivable
without the presence of China, India, Brazil and South Africa; and the smaller developing
countries including LDCs are also increasingly to be heard. The growing economic
strength of developing countries as both consumers and producers in global markets is
changing the investment and trade landscape irrevocably. This is further reinforced by
an intensifying awareness in many developed countries of the need for a more open and
equitable world trade environment.

In my former role as Director-General of the WTO and my current role as Secretary-
General of UNCTAD, | have been privileged to witness and participate in this process,
contributing in meetings and negotiations alongside the author, and in the various
milestones and events that he has documented in this important volume. It has been
increasingly clear to me and others over the last decade that the focus of trade liberalisation
must be on more than achieving an open, non-discriminatory, predictable and rules-
based multilateral trading system - it must also be able to deliver on the promise of
development if it is to be sustainable.

September, 2007 Dr. Supachai Panitchpakdi
Geneva Secretary-General of UNCTAD
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Preface and Acknowledgements

At the time of writing this book the WTO was facing its most decisive moments. The
ministerial meeting of the four largest players in the WTO — the EU, the US, Brazil and
India — held in Potsdam, Germany, on June 21, 2007 had collapsed. The protracted
negotiations of the Doha Round needed to take a giant leap forward towards its conclusion
by the end of the 2007, or soon thereafter. Failure to do so would mean the near certain
postponement of the round and the possible unravelling of more than six years of
negotiations. The resumption would have to be in the period after the 2008 presidential
elections in the US. The promise made at Doha to ensure that this round would focus on
the interests and concerns of developing countries would again be postponed.

This book is partly a record of a personal intellectual journey; partly an attempt to
provide institutional memory for the next generation of trade negotiators; and partly an
effort to provide a platform for others to continue to build on, in pursuit of the goal of
building a fair, balanced and development-friendly multilateral trading system.

The idea of mainstreaming development that | have tried to conceptualise here, which |
first described in an article | wrote for tdeurnal of World Tradé is an attempt to

make a break with the previous undue emphasis by developing countries on special and
differential treatment (S&DT). It argues that the concept of S&DT, while recognising
the need to take into account the special needs of developing countries, is by itself
ineffective and serves as a palliative for unfair and imbalanced trade rules. Simply
deepening existing trade preferences and providing greater flexibilities for the existing
rules of the WTO, as most provisions of S&DT call for, will not result in a more
development-oriented WTO.

Addressing the development dimension of the multilateral trading system will in effect
require making the WTO fairer, creating more balanced rules, providing capacity for

the countries in need, and making the WTO more transparent and inclusive. | have thus
argued for the development dimension to be mainstreamed in the WTO. This means
that the agreements reached on market access and the rules must address the interests
and concerns of developing countries.

The past eight rounds of the General Agreement on Tariffs and Trade (GATT) have
failed to do so. The products of export interest to developing countries, particularly in
agriculture and textiles, continue to come up against high barriers in developed country
markets. In addition, trade-distorting subsidies have skewed world agricultural
commaodity markets in favour of rich countries, denying many developing countries the

1 See Ismail, F., ‘Mainstreaming Development in the World Trade Organisation’, Journal of World
Trade, Vol. 39. No.1. February 2005.
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opportunity to develop their comparative advantage and export their way out of poverty.
Several of the rules agreed in the Uruguay Round, for example on Intellectual Property
Rights (IPRs) and Trade Related Investment Measures (TRIMs), have shrunk the policy
space for developing countries to advance their development. The development
dimension in the WTO, | have argued, should also address the capacity constraints of
many of the poorer countries. Market access alone has not been sufficient to enable
these countries to produce and compete. Whilst the WTO is not envisaged as a
development agency, it can use its leverage to urge donor countries to provide more Aid
for Trade.

The development dimension requires active steps to be taken by the stronger members
of the WTO to ensure the fuller participation of smaller developing countries in the
negotiating process and institutions of the WTO. A more legitimate and development-
friendly WTO will require mechanisms to be strengthened in order to achieve greater
transparency and inclusiveness. This concept of the development dimension is intended
to provide a positive agenda for developing countries in the WTO. It is also intended to
create the basis to build a legitimate rules-based trading system that moves away from
the tendency towards purely mercantilist and interest-driven outcomes. In the concluding
chapter | have reviewed the recommendations of the Sutherland Report. The report has
also suggested the need for the WTO to move away from this tendency that comes with
the history of the GATT. Instead, the report calls for the WTO to build the organisation
on a minimum set of trade policy guidelines and vision. The conception above on the
need for the development dimension to be mainstreamed could be a useful basis for the
WTO to build on and to thus regain its legitimacy amongst the majority of its members
and civil society.

Over the past three to four years, | have had the opportunity to present this concept of
the development dimension in the WTO to many conferences and workshops in Geneva
and other parts of the world. Ministers from smaller developing countries were often
asked what it was that they were seeking from the WTO and what they meant by
‘development’. Many found it difficult to respond, because development is hard to
define, especially in the context of the multilateral trading system. In addition,
development often means different things to the different categories of developing
countries. My attempt to conceptualise the development dimension in the WTO, and to
identify the different categories of developing countries and their different interests is a
response to this challenge.

There are several chapters in the book that analyse the unfolding Doha Round negotiations
from this perspective, including: the July Framework Agreement of 2004; the Hong
Kong Ministerial Meeting of 2005; and the post-Hong Kong phase of the Doha
negotiations until the collapse of the G-4 ministerial meeting held in Potsdam, Germany,
on June 21, 2007. These chapters could serve as the institutional memory of the
negotiations. As a negotiator in the WTO since the Doha Round began in early 2002, |
(an insider) have been privileged to obtain a unique insight into the unfolding negotiations.

I hope that this insight will be valuable for the next generation of trade negotiators from
developing countries. This was my main motivation in writing this book, which includes
some of my earlier articles in an updated form.
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This book is also about the complexity of the issues and concerns of the smaller
developing countries in the Doha Round. As Chair of the Committee on Trade and
Development Special Sessions (CTDSS) for two years and Chair of the CTD for a year,

| have used the insights gained from this experience to evaluate these issues and offer
some tentative ways forward. Some of these ideas can be built upon in the ongoing
negotiations. It is for these reasons that | think that writing such a book could make a
small contribution to the next generation of negotiators and policy makers, especially
those from developing countries.

The ideas developed in chapter two were partly generated in small brainstorming sessions
organised by Ricardo Melendez, Director of the International Centre for Trade and
Sustainable Development (ICTSD). | thank Ricardo Melendez, Bernard Hoekman (World
Bank), Susan Prowse (DFID), Rashid Kaukab (South Centre), Sheila Page (ODI) and
Mina Miyasheki (UNCTAD) for their time and for the many stimulating ideas that |
drew upon in writing this book. | am also indebted to the large number of delegates
from developing and developed countries who participated actively in the debates and
negotiations that | chaired at the CTDSS for making me appreciate the different interests
and concerns of developing countries.

Chapter Three, on the evaluation of the WTO July 2004 General Council Decision, is
an attempt to capture what is thus far the largest single step forward taken by WTO
members in the Doha Round. | was chair of the CTDSS when a call by Pascal Lamy,
then Commissioner of the EU, to grant a ‘round for free’ to all LDCs and small, weak
and vulnerable countries created a rift amongst developing countries in the WTO. |
was asked to chair a difficult negotiation over the approach that WTO members should
take with regard to the interests and concerns of small and vulnerable economies (SVES).
The WTO does not officially recognise SVEs as a special category, and the larger
developing countries stood by the Doha Mandate (Article 35) which called for the
interests and concerns of these countries to be addressed without creating a new category
of developing countries. In the weeks before the July 2004 decision, | spent many
hours in small negotiating groups, mainly with developing countries, to negotiate a
compromise.

This experience helped me to formulate my thoughts on Chapter Five. The discussions
in the CTDSS gradually became more and more focused — not so much on strengthening
the existing provisions on S&DT, but on how to ensure that the LDCs, and those
developing countries that considered themselves to be small, weak and vulnerable, also
made some significant gains from the Doha Round. | applied my mind to this issue — as
chair of the CTDSS, but also as a South African. South Africa had played a significant
role in the development of the New Partnership for Africa’s Development (NEPAD).
Before coming to Geneva, | had participated in some of those discussions in Pretoria.
South Africa is a member of the African Group in Geneva. It also played an active role
in the pre-Cancun period, together with Brazil, India and China, in creating the G-20
coalition of developing countries. This experience was to guide me in attempts to build
a bridge between these different groups of developing countries. Some of the ideas that
are contained in Chapter Three were also contributed to the Commission for Africa,
established by the British Prime Minister in 2005.

I
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Chapter Four was written first as a draft paper for a conference on the Doha Round
called by Joseph Stiglitz and his Institute for Policy Dialogue, together with the Brooks
World Poverty Institute, at Manchester University in February 2006. | am thankful to
the participants for their comments on an earlier draft. | have decided not to make major
changes to this text, notwithstanding the fact that the political dynamics of the negotiations
have changed significantly since then. | think it will be useful to students of the Doha
Round to be mindful of these changes, particularly in the policy positions of the EU
and the US. The EU, during the periods before, at, and after Hong Kong, was the most
defensive of the large players. However, since then the US has taken over this role.

Chapter Seven discusses the changing political dynamics in the Doha Round, particularly
between the major players. As the process of negotiations in the post-Hong Kong period
was largely confined to small groups — the Group of Four (G-4), Group of Five (G-5)
and Group of Six (G-6) — my attempt to capture this process is based mainly on press
reports and the briefings that | received regularly in the G-20 from the Brazilian and
Indian delegations. My original attempt was aimed partly at helping my colleagues in
South Africa gain some insights into the negotiating process. However, | hope that the
insights provided in Chapter seven will be of wider interest.

Chapter Six is an examination of the pledges made by the major donors in Hong Kong
to provide additional Aid for Trade. Aid for Trade cannot be understood outside the
general debate and concerns about aid, or overall ODA. | have thus located the discussion
about Aid for Trade within the broader debate on increased aid to fund the Millennium
Development Goals (MDGs). WTO delegates — myself included — are generally not
experts on aid. However, Aid for Trade is a crucial issue that could be further advanced
inthe WTO. | am indebted to Sheila Page, Susan Prowse and Martina Garcia for reading
the first drafts and giving me valuable advice. | also benefited from discussions with
Valentine Rugwabiza, Mia Horn and Bernard Hoekman. Dominique Njenku, who has
worked tirelessly to promote this issue amongst WTO members, inspired me to write
Chapter six when he requested that | write a paper for International Lawyers and
Economists against poverty (ILEAP).

The suggestions that | make in Chapter Eight are based on my presentation to the WTO
trade policy review of the East African Community (EAC) — Kenya, Tanzania and
Uganda, held in October 2006. My presentation was unusual in that | did not simply
critique the trade policy performance of the countries under review but also challenged
the developed country partners of these countries to address their responsibilities. | thus
made some proposals to revise the WTO trade policy process and adopt the above
approach where relevant.

| joined the government of South Africa in May 1994, and was the chief negotiator for
South Africa under the supervision and authority of Trevor Manuel, who served as the
first Minister of Trade and Industry of the new democratic South Africa. | continued to
work in this position under the second Minister of Trade and Industry, Alec Erwin, who
sent me to Geneva in April 2002 to lead South Africa’s negotiations in the WTO. In
May 2004, Mandisi Mpahlwa became the third Minister of Trade and Industry, and
Deputy Minister Rob Davies was appointed with responsibility to supervise the trade
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portfolio. | thanked the government of South Africa for entrusting me with the privileged
responsibility of leading South Africa’s negotiations in the WTO. Xavier Carim, the
current Deputy Director General at the Department of Trade and Industry (DTI), has
been a close collaborator on many of the ideas | have developed in these chapters. |
thank him and the Director General, Tshidiso Matona, for their trust and support. In
particular, | am grateful for the tremendous intellectual freedom and independence that
I have enjoyed during the past few years that allowed me to speak at public events, and
to publish in various journals and books.

Finally, and most importantly, this book would only be a dream without the dedicated
support provided to me by Bipul Chatterjee of CUTS International, Jaipur. Bipul is
mainly responsible for the germination of the idea of this book. His enthusiasm persuaded
me agree to a punishing schedule of completing the publication within what must be a
record timeframe. Dipankar De Sarkar and M Shamsur Rabb Khan have provided
invaluable editing support. | also thank the Frederick Ebert Stiftung (FES) for their
readiness to support this project at short notice.

| cannot forget to mention the emotional support and encouragement provided to me by
wife, Ase, and my children, Gregory, Thomas and Leah, who have had to endure their
dad’s extended working hours.

The author and publishers wish to thank the following for permission to reproduce
copyright material.

Chapter 2: ‘Mainstreaming Development in the World Trade Organisation’, was
originally published in thdournal of World Tradgvol. 39. No.1, February 2005. Kluwer
Law International.

Chapter 3: ‘A Development Perspective on the WTO July 2004 General Council
Decision’, was originally published in Reforming the World Trading System, edited by
Ernst-Ulrich Petersman. Oxford. It was also published idtlhenal of International
Economic Lawol. 8 (2), pp377-404.

Chapter 4: ‘A Development Perspective on th&\6I'O Hong Kong Ministerial Con-
ference’ is due to be published in Dr H Hohmann (ed) Agreeing and Implementing the
Doha Round of the World Trade Organisation, (Cambridge University Press, forthcom-

inQ).

Chapter 5: ‘How can small, weak and vulnerable countries also gain from the WTO
Doha Development Round@purnal of World TradeFebruary 2006. Kluwer Law
International.

Chapter 6: ‘Aid for Trade. An essential component of the multilateral trading system
and WTO Doha development agend@yrld Economicsyol. 8, No.1, January-March
2007.

Chapter 7: ‘From Hong Kong to Potsdam G-4 Collapse’ was originally published as
‘From The Hong Kong WTO Ministerial Conference to the Suspension of the
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Negotiations. Developing Countries reclaim the development content of the WTO Doha
Round’, inWorld Economicsvol. 7, No.3 July- September 20086. It is also to be published
as ‘One year since the WTO Hong Kong Ministerial Conference. Developing Countries
reclaim the development content of the WTO Doha Round’ in YS LeeEedromic
Development Through World Trade: A Developing World Perspe(fivever Law
International, forthcoming).

September, 2007 Faizel Ismail
Geneva Head of the South African
Delegation to the WTO
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1
The Promise of
Development in the Doha Round

1.1 Introduction

At the time of the Doha launch there was much criticism by developing countries of the
impact of the last trade round i.e., the Uruguay Round. Developing countries felt that
the Uruguay Round Agreements were unfair as not only did they fail to provide equitable
access for the products of developing countries in developed country markets, but they
also created greater burdens upon developing countries and eroded their policy space.
These issues were called ‘Implementation Issues’. One such ‘Implementation Issue’
they raised was that the special and differential treatment (S&DT) provisions that were
supposed to provide for their particular developmental concerns in the GATT were in
fact ineffective.

This book is about the role of developing countries in the WTO Doha Round. And it is
about the promise to rebalance the GATT/WTO towards greater equity and somewhat
in favour of developing countries during this round. The previous eight GATT trade
negotiating rounds were perceived to have skewed the multilateral trading system in
favour of developed countries. Developing countries and indeed civil society groups
from all over the world have perceived the WTO, and its predecessor GATT, to be
unfair, its rules to be in favour of developed countries, and its decision-making system
to be opaque and undemocratic.

Thus in the first few years of the Doha Round developing countries placed a great deal
of emphasis on the need to reach agreement on a large number of S&DT proposals that
they put on the negotiating agenda at the Doha Ministerial Conference. These proposals
called for the existing S&DT provisions to be made more precise, mandatory and
operationak

The Doha Declaration called for the creation of a Trade Negotiations Committee (TNC)

to set up negotiating mechanisms and bodies under its supervision. The TNC in turn
created a number of special negotiating bodies to thrash out the issues that the mandate
required negotiations on. The negotiations on the review of the S&DT proposals were
to take place in the Committee on Trade and Development, Special Session (CTDSS).
This committee was required to report both to the TNC and to the General Council of
the WTO. In March 2004, | was nominated by the members of the WTO to serve as
Chair of the CTDSS. I held this position for two years, i.e. until March 2006.

I
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It was both in this capacity, and as the South African Head of Delegation to the WTO,
that | began to interrogate the importance that most developing countries in the WTO
were placing on the concept of S&DT. It occurred to me that the issues raised through
the concept of S&DT did not constitute the central development dimensions of the
GATT/WTO. However, they remained important in the system and are still valid. Their
basic purpose is to recognise that vast inequalities remain in the economic and trade
capacities of developed and developing countries.

So what then does constitute development in the WTO? Unable to find a satisfactory
explanation of the concept of development in the literature on trade and development, |
explored the work of the Nobel Prize economist, Amartya Sen for inspiration. Drawing
on his work one can develop four essential dimensions of development in the WTO.

Sen defines development as “the removal of unfreedofDevelopment, in his view,

is the process of expanding human freedoms. Thus, for Sen, development is understood
as the process of removing unfreedoms. Four types of unfreedoms or deprivations are
identified in Sen’s work that are relevant to the discussion on development and the
multilateral trading system. First of all, Sen argues that deprivations can result when
people are denied economic opportunities. Second, poverty should be understood not
so much as low incomes but as deprivation of basic capabilities. Third, whilst Sen
argues for government regulation to enable markets to work more effectively, he states
that a system of ethics based on social justice is required to build vision and trust for the
successful use of the market mechanism. Fourth, Sen holds that the deprivation of the
opportunity to participate in crucial decisions regarding public affairs is to deny people
the right to develop.

In the context of the ongoing Doha Round how should we translate this perspective?
First, it means that to provide developing countries with opportunities to export in global
markets, we have to tilt the balance towards a level playing field and, in line with the
promise of the Doha Mandate for a development round, somewhat in favour of developing
countries this time. This is because the previous eight rounds of GATT did not provide
real market access to the products of developing countries, viz. in agriculture and textiles.
In agriculture, we have to also remove the distortions caused by subsidies in developed
countries that prevent and undermine developing countries from pursuing their
comparative advantage. Second, we all have the responsibility to ensure that the poorest
countries are provided with the capacity to produce and export, thus allowing them to
benefit from the opportunities in the global economy. Third, the rules of the trading
system need to be balanced: whilst strengthening a rules-based system for all to benefit,
it should provide sufficient flexibilities to prevent developing countries from bearing
the cost of these rules, without accruing the benefits. Fourth, the participation of
developing countries in the process is crucial to ensure that they are engaged in negotiating
the new rules in a fair and democratic manner.

Thus, as the negotiations in the current WTO Doha Round have advanced, developing
countries have focused on how to ensure that they lead to: a fairer trading system that
would allow products from developing countries greater access to developed country
markets? a review of the rules of the WTO that have shrunk the policy space of developing
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countries when developed countries have used these same policy tools for their own
development in previous decadeproviding capacity to developing countries to
implement new rulésand build their supply-side capacity and to participate meaningfully

in the WTO rule-making systefn.

1.2 Evolution of Multilateral Rules-Based System and S&DT

The Bretton Woods Conference of 1944 created the World Bank and the International
Monetary Fund (IMF) and envisaged the creation of an international trade organisation.
In line with this thinking, the Economic and Social Council (ECOSOC) of the United
Nations began work in 1946 to draft a charter for an International Trade Organisation
(ITO), which was concluded in Havana in 1948. Meanwhile multilateral tariff reduction
negotiations began in 1945 and concluded in 1947 with a treaty called the GATT. It was
envisaged that the GATT would be part of the new ITO. However, the US Congress
failed to ratify the ITO charter and abandoned the effort in 1951.The need to jealously
protect the sovereign powers of the US Congress undoubtedly weighed heavily in this
decision. Thus the GATT survived but the ITO never came into being. It took another
50 years for an international organisation on trade to come into being with the
establishment of the WTO in 1995.

Civil society activists at the Seattle WTO Ministerial Conference in 1999 and subsequent
ministerial meetings of the WTO have criticised the body saying its rules favour the
rich nations. Some theorists have argued that the multilateral trading system should be
regarded as a global public good, at least in fofimey argue that in order to make the
system work for the benefit of all, i.e. a global public good in substance, it will need to
ensure a fair distribution of the benefits of trade — both between and within countries.
There is wide acceptance amongst the 150 WTO members that the rule of law or a
rules-based system is essential for all to benefit from international trade, particularly
the economically weaker memberséver, developing countries who now constitute

the vast majority of WTO membership have challenged the existing rules and practices of
the GATT/WTO as being unfair, imbalanced and inimical to their development needs. The
reasons for this imbalance lie in the evolution of the GATT/WTO, discussed briefly below.

1.3 Sovereign Equality, MFN and S&DT

The GATT adopted the principle of Most Favoured Nation (MFN) — the principle of
non-discrimination or equal treatment for all contracting parties — based on the concept
of sovereign equality of states. However, the concept that all states were economically
equal and should undertake the same level of trade commitments and obligations was
challenged by developing countries in the GATT as during the process of de-colonisation.
Thus the principle of differentiation of obligations evolved to take into account these
different levels of development. At the 1955 review session of the GATT, Article XVIII

of GATT was revised to provide developing countries additional flexibility with regard

to their obligations. In 1965, Part IV of the GATT — a chapter on trade and development
—was added but it was regarded as a ‘best endeavour’ provision with no legal force. In
1979, an Enabling Clause established an exception from Article 1 of the GATT, which
made possible the extension of differential and more favourable treatment for developing
countries, including preferences and special treatment of LDCs. Thus, the principle of
S&DT for developing countries evolved in the GATT.
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The Uruguay Agreement, however, marked a significant departure in the concept of
S&DT from a tool for development to an instrument for the provision of some adjustment
tools, i.e. such as more time for implementation of new GATT commitments, best
endeavour commitments to provide technical assistance aimed at ensuring compliance
with the decisions of the Uruguay Round, and a focus on LDCs. Moreover, developing
countries were compelled to be a party to the wide range of new agreements under the
single undertaking principle. These new agreements included behind the border or ‘within
the borders’ policies, including trade in services, TRIMs, intellectual property regimes,
trade remedies such as anti-dumping and countervailing duties and customs valuation.
The result was an erosion of the national development policy space of developing
countries® Thus, for many observers, the Uruguay Round brought about a significant
weakening in the concept of S&DT.

1.4 S&DT and the Development Dimension of the Multilateral

Trading System
S&DT issues are related to three main concerns of developing countries. First, there is
the issue of market access (mainly concerned with preferences and longer implementation
periods). Second is the concern with the need for flexibility in rules. The third concern
is over the need for aid for technical assistance and capacity building. These concerns
have been reflected in over 150 provisions in the GATT since Tapter Two of
this book will however argue that S&DT, in itself, does not constitute the core
development content of the GATT/WT( he reasons for this are discussed below.

S&DT in market access was mainly about preferences, which served to ameliorate and
compensate — only somewhat — for the increasingly high barriers erected in the US,
Japan and the EU against agricultural imports and textiles. Preferences were based on
the colonialist system that preferred some developing countries over others and were
thus fundamentally discriminatory.

As the GATT developed, its rules reflected the competitive capacities of developed
countries. In manufacturing where developed countries were very competitive the
Uruguay Round TRIMs Agreement abolished subsidies. At the same time, in agriculture,
the boxes created in the Uruguay Round Agriculture Agreement (Amber, Blue and
Green), aimed at providing some discipline on trade-distorting subsidies, contained
enough loopholes to allow the EU and US to actually increase their expenditure on
subsidies. Again, on IPRs, the Trade-Related Aspects of Intellectual Property Rights
(TRIPs) Agreement provided increased protection for largely developed country research
and development. Thus the call for S&DT flexibilities by developing countries in the
TRIMs and TRIPs Agreements were largely aimed at ameliorating this inequity.

Capacity building was largely a best endeavour effort in the GATT and was directed
mainly at the capacity of countries to participate in negotiations and implement GATT
rules rather than to address supply-side issues.

1.5 The Doha Round

The Doha Round was launched in November 2001, in the shadow of the September 11
terrorist attack on the US, as the threat to global security focused the minds of the major
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players to unite in a common effort to build a more secure and peaceful world. The
Doha Round thus promised to focus on the needs and interests of developing countries.
It was to build on and contribute to the decision of world leaders in New York at the UN
Millennium Summit held in 2000 to launch the MDGs that aimed to halve world poverty
by 2015

The Doha Ministerial Conference had launched a broad-based round of multilateral
trade negotiations that included agriculture, services, IPRs, industrial tariffs, rules (anti-
dumping, subsidies), and the environment. In addition, four other areas were to be
included in the negotiations, if WTO members agreed at Cancun: investment;
competition; transparency in government procurement; and trade facilitation. All

negotiations were to be concluded by December 2004.

Three key issues of particular interest to developing countries — public health and TRIPs,
S&DT, and other problems with existing agreements (Implementation Issues) — had
interim deadlines in December 2002. These, however, were missed. Consensus was
finally reached on TRIPs and public health in August 2003 — on establishing a mechanism
that would allow countries with no or insufficient manufacturing capacity to import
medicines for public health reasons under compulsory licences. But the deadlines over
the two other issues were missed. There was agreement in Doha Round that a range of
provisions on S&DT in favour of developing countries would need to be made operational
and effective by December 2002. This deadline passed. Lastly, a range of problems
with existing WTO agreements facing developing countries were also to have been
resolved by December 2002. Again, no progress was made on these issues. In failing to
meet these deadlines, the balance in the process was disrupted.

1.6 The Cancun Ministerial Meeting

The Cancun Ministerial Meeting was intended to be a review of progress made in the
Doha Development Agenda (DDA). However, as we got closer to Cancun the WTO
made little progress on meeting its deadlines. Other than an agreement on TRIPs and
public health which was outside the single undertaking, little progress had been made
on Implementation and S&DT or modalities on agriculture and Non-Agricultural Market
Access (NAMA). In addition, a joint text agreed by the EU and the US on agriculture
took the negotiating process further back by agreeing to a mere ‘framework’ for the
agriculture negotiations just a few weeks (Augus2@@3) from the Cancin Ministerial.

The Doha Mandate envisaged agreement on ‘modalities’ for the agriculture negotiations
by March 2003.

The WTO then moved the process back in the NAMA negotiations, which had made greater
progress on developing modalitiéby drawing up a ‘framework’ for negotiations at Cancun.

1.7 Why Cancun Failed?

The seeds of the unsuccessful outcome attémD Ministerial Conference in Cancun,
Mexico — the first since the launch of the Round in Doha — were sown many months
before the event. Agriculture was recognised to be at the heart of the DDA. It was
generally understood that progress in the agricultural negotiations would catalyse
movement in — and set the pace for — all other areas of the Doha Agenda.
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The EU is the world’s largest subsidiser of agriculture and thus causes the greatest harm
to the livelihoods of the world’s poorest people in developing countries. Through a
combination of high subsidies and high tariffs, the EU’s policies stimulate agricultural
overproduction in Europe, depress world prices, and severely constrain or prevent access
in products of developmental importance to poor countries. At the 2001 Doha Ministerial
Meeting, along with all WTO members, the EU made a commitment to substantially
reduce its trade-distorting subsidies and high tariffs.

In the lead up to Cancun, however, the EU failed to table any proposal that would
meaningfully meet its Doha commitment. The March 2003 deadline for the establishment
of a methodology for agricultural negotiations was thus missed. In June 2002, then EU
Agriculture Commissioner, Frans Fischler, and Trade Commissioner Pascal Lamy had,
to their credit, called on EU member-states to accelerate the reform of Europe’s Common
Agricultural Policy (CAP). By June 2003 at an EU ministers’ meeting in Luxembourg,
the Commission’s proposal was significantly watered down by the EU member-states.
While appearing to move in the right direction (de-coupling farm payments from
production), the Luxembourg decisions sank any possibility of achieving meaningful
reductions in the EU’s wasteful agricultural surpluses and were insufficient to enable
the EU to table proposals to liberalise its agricultural sector.

The US —the world’s second largest agricultural subsidiser — had developed an aggressive
liberalisation posture long before Cancun. Despite having moved in the opposite direction
by increasing its own trade-distorting support to its farmers in the US Farm Bill early in
2002, the US continued to urge the EU to meet its Doha commitments and worked
closely with a large group of powerful agriculture-exporting countries led by Australia,
Brazil and the Cairns Group. As Cancun drew closer, the US realised that the EU was
unlikely to meet its commitments and shifted to a strategy of bilateral engagement with
the EU. The product of the intense bilateral discussions between the EU and the US was
an accommodation of each other’s trade-distorting farm support policies. In return for
protecting payments under the Farm Bill, the US reduced its ambition to open EU markets
and fully eliminate the EU’s destructive export subsidies. The EU-US alliance, articulated
in a joint text, threatened to delay progress towards fair and freer global agricultural
markets for another 10 to 20 years and would continue to undermine rural and economic
development efforts of developing countries.

The EU-US joint text on agriculture was strongly challenged by a range of countries,
including Australia, Brazil, Argentina, South Africa and many other former US allies
who had coalesced around the common objective of securing freer global agriculture
markets. Developing countries, led by Brazil, China, India, South Africa and some
others, established a broad-based alliance that grew into the G-20. The alliance was
forged around their common objective to create a level playing field in agricultural
trade that would ensure a developmental outcome of these negotiations. Many other
countries, including Australia, Canada and New Zealand share much of the perspectives
and objectives of the G-20 — a grouping which subsequently captured the world’s attention.

The events at Cancun diverted attention from the opportunities for a meaningful
negotiation of these different interests. At mid-afternoon on the penultimate day of the
5-day meeting, the chair sealed its fate with the release of his Second Draft Ministerial
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Text. In the formal meeting that followed, developing countries criticised, sometimes
passionately, the chair’s text as an unacceptable basis for negotiations. The developing
countries organised in the G-20 formation, the numerically large Africa, the African,
Caribbean and Pacific (ACP) group and the LDCs group believed that the text was
unbalanced and did not adequately reflect their interests and concerns.

On agricultural issues, the text poorly reflected the progress that had been made in the
discussions up to that point, and ignored additional areas of possible agreement that had
been signalled by the different players. In other areas, the text was even worse. On the
issue of cotton subsidies — sensitive to the US and, to a lesser extent the EU, which
together are decimating the livelihoods of West African and other cotton farmers — the
chair’s draft text called on African farmers to consider other economic options, without
any commitment by the US or the EU to remove their destructive subsidies. African
countries were appalled.

The chair’s revised draft also totally misrepresented the debate on the Singapore Issues
(Implementation Issues) — competition, investment, transparency in government
procurement and trade facilitation. It called for the immediate launch of negotiations on
two of the four issues and the launch of negotiations on the most controversial of them

— investment — in a few months’ time. Only ‘competition’ was postponed for further
study. The vast majority of developing countries were unwilling to launch negotiations

on these new issues, and provided several reasons for their stance. Some argued that the
Singapore Issues had been wrongfully imposed on them in Doha — and were
overburdening an already complex negotiating agenda. Many others felt that insufficient
progress had been made in Geneva on the discussions to establish a balanced and
consensual basis for negotiations. Launching negotiations on any of these issues was
also seen as premature by some because the EU and Japan — the danwipaleurs

— had failed to make meaningful offers to reform their own agricultural policies.

Alarmed at the reaction to his text and the attendant possibility of failure of the Ministerial,
the chair decided to call the entire conference to a halt — to the surprise of all involved.
The unexpected closure of the meeting was a particular disappointment to the G-20.

With more time an acceptable compromise could have been found on the Singapore
Issues. However, on the more fundamental disputes in agriculture (including cotton
subsidies), the political conditions were not in place to overcome the divide. This was
the real cause of the breakdown in the negotiations. Fortunately, there has been a more
positive response to this impasse from within the developing world. The silver lining
was that developing country negotiators had come of age — they had galvanised a
formidable group and skilfully forged a common negotiating position that had captured
the attention and sympathy of the world. This was indeed a sound platform for the G-20
and other developing countries from which to continue to negotiate for a fair and freer
global market for agriculture.

1.8 The July 2004 WTO General Council Framework Agreement
In the post-Cancun period, the chair of the General Council maintained the focus of the
July General Council meeting in five key areas: agriculture; cotton; NAMA,; trade
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facilitation; and development issues. Chapter Three evaluates the WTO July 2004
General Council decisions using the conceptual framework and definition of the
development dimension of the multilateral trading system, developed in Chapter Two.
The chapter argues that on each of the critical issues negotiated in the July package —
agriculture, cotton, NAMA, trade facilitation and the development issues — the
development dimension and its four elements (fair trade, capacity building for the poorest
countries, balanced rules and good governance) have been generally advanced. Whilst
the wording in the text was vague in many cases, and the negotiations on some more
detailed and controversial issues were postponed for the modalities stage, developing
countries had succeeded in ensuring that the July 2004 General Council decision was
broadly in line with the hopes and ambitions of the DDA and still capable of delivering

on the DDA's promise of increasing growth and ensuring development for all.

1.9 The Hong Kong Ministerial Conference in December 2005

In the period leading up to the Hong Kong Ministerial Meeting, the WTO Director
General, Pascal Lamy, called for the expectations for the conference to be lowered as
one of the main players, the EU, was unable to make a proposal that could be a basis to
negotiate a successful outcome on agriculture modalities. The July 2004 WTO General
Council decision had reduced the target of reaching full modalities to a Framework
Agreement. The aim of the Hong Kong meeting was to make some additional incremental
advances on the July 2004 Framework Agreement. Once again, this would fall short of
the objective of concluding the negotiations on modalities in agriculture and NAMA.

After six days of intense negotiations in Hong Kong (December 13-18), ministers
managed to cobble together an agreement late on Sunday night, i.e. December 18, several
hours past the agreed deadline. For major developing countries in the G-20, the agreement
was no major breakthroughput a small and significant step forward in the Doha
Round. For LDCs and other small, weak and vulnerable developing countries, there
were some incremental gains made in the Hong Kong Declaration, but no breakthrough
emerged on their major demands. Chapter Four evaluates the outcome of the Hong
Kong Ministerial Conference from the perspective of developing countries — both the
major developing countries and the LDCs and so-called small, weak and vulnerable
countries.

On agriculture, the EU had reluctantly agreed to table an offer to eliminate its export
subsidies by 2013, and there was some improvement in the final text’s language on
Special Products (SP) and the Special Safeguard Mechanism (SSM) demanded by the
less competitive developing countries (G-33).

On NAMA, developing countries made a concession by agreeing to adopt a Swiss
Formula that would have the effect of reducing the higher tariffs of developing countries
more substantially. However, developing countries did succeed in linking the ambition
in the market access negotiations in agriculture with NAMA. Paragraph 24 of the Hong
Kong Declaration called for the formula in the market access negotiations on agriculture
to be “balanced and proportionate” to that in the NAMA negotiations, and to be
“comparably high™® Whilst there was some fragmentation in developing country
positions on the formula to be adopted by the WTO on NAMA in the period before
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Hong Kong, the aggressive approach taken by the EU in its October 28 submission led
these countries forging a united front to defend the flexibilities that developing countries
had wrested in the July 2004 Framework Agreerifent.

This front was further consolidated in Hong Kong where ministers of the NAMA 11
group presented joint proposals in the negotiations on NAMAis group was able to
also establish a strong link between the level of ambition in NAMA and that in agriculture
in the final text of the Hong Kong Declaratién.

On services, whilst there was much debate spurred by the EU and US attempts to increase
the ambition of the negotiations and change the existing GATS modalities, the
compromise struck in the final text underlined the fact that the existing flexibilities
provided for in the GATS and the negotiating guidelines would still remain the basis for
the negotiations on services.

In addition, a group of developing counttfergued that the real danger of a joint push

by the EU and other developed countries (notably thétéseek additional extensive
concessions from developing countries in the NAMA and services negotiations was
that the development content of the Round would be turned on its head, with the developed
countries making more inroads into developing country markets and with developing
countries still facing high levels of protection and distortions in global markets for
products of export interest to them. In a p&psrbmitted to the Committee on Trade

and Development and the TNC of the WTO, developing countries argued that the strategic
objective of this round of negotiations should be for industrial countries to reduce the
protection they grant to inefficient sectors that frustrate the growth-potential of developing
countries. Reflecting on the recent propd8alé developed countries they said that
these demands in NAMA and services would create enormous and disproportionate
burdens of adjustment that developing countries would have to bear in their industrial
and service sectors. In sharp contrast, the EU had made insignificant offers to open its
markets in the agriculture negotiations, and both the EU and US proposed a co-efficient
for developed countries in the NAMA negotiations that would require them to make no
real adjustments in their industrial sectors. Thus the EU and the US were seeking a
round for free!

There were five key development-specific issues identified by theé &dl other
members in the run up to Hong Kong: a development package for LDCs; cotton;
preference erosion; the concerns of small, weak and vulnerable countries; and an Aid
for Trade envelope to support the needs of developing countries. Despite intense
negotiations on both the LDC duty free and quota free (DFQF) issue and the need for an
early harvest on cotton, the so-called ‘development package’ proposed by the EU failed
to materialise in Hong Kong.

The issues identified by the EU development package were related to the concerns of
the LDCs, and other small, vulnerable economies (SVES). These issues were of great
concern to these countries and closely related to the S&DT concerns of developing
countries. However, as has been argued above, these issues do not constitute the core
development dimension of the WTO or the Doha Round. In the period leading up to the
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Hong Kong Ministerial Conference | tried to answer the question: how can LDCs and
SVEs gain from the Doha Round? As the chair of the CTDSS and South African head
of delegation to the WTO, | was acutely aware of the differences in interest between
developing countries, as well as the areas of potential convergence. However, it was
also important to distinguish between the short-term interests of developing countries
and their more long-term strategic interests in the Round. These issues are explored in
Chapter Five.

1.10 Aid for Trade

The concept of Aid for Trade began (also known as A4T) to gain séppd2005. In

Hong Kong, the Ministerial Declaratirecognised its importance and called on the
Director General of the WTO to: a) create a Task Force that “shall provide
recommendations on how to operationalise Aid for Trade” to the General Council by
July 2005; and b) consult with members as well as the IMF and World Bank and other
relevant international organisations “with a view to reporting to the General Council on
appropriate mechanisms to secure additional financial resources for Aid for Trade”.
This Task Force was constituted by the WTO General Council in February 2006 and
submitted its recommendations to the General Council at the end of July? J0@6.
recommendations were adopted by the General Council in OctoberCtf@)@ter Six
evaluates the concept of A4T and its development in the WTO. It also evaluates the
potential of A4T to increase the quantum of aid available to developing countries in
order to enable them to build their capacities to trade. The chapter argues that A4T is an
essential component of the development dimension of the multilateral trading system
and the Doha Round.

1.11 The Suspension of the WTO Negotiations

The G-8° Ministerial Meeting, chaired by Pascal Lamy and held on July 23-24 (Sunday
and Monday), 2006 in Geneva, met for 14 hours but failed to make progress on the
substance of the negotiations. The meeting was held after leaders attending the G-8
Summit in St Petersburg shared their sense of urgency about the crisis faced by the
WTO and urged their trade negotiators to show more flexibility in their negotiating
positions. Ministers from India (Kamal Nath), Brazil (Celso Amorim), Australia (Mark
Vaile), the US (Susan Schwab and Mike Johanns), the EU (Peter Mandelson and
Marianne Fisher Boel) and Japan (Toshihiro Nikai and Shoici Nakagawa) participated
in the G-6 Ministerial Meeting.

Lamy convened an urgent meeting of the TNC on July 24, 2006 to report back to the
members. At this informal meeting, Pascal said the only course now available was to
suspend the negotiations across the Round and give everybody time to review their
positions. He was not setting a new deadline for the resumption of the negotiations as he
believed that they could only advance once new negotiating positions had emerged.

1.12From the Resumption of the Doha Negotiations to the Delhi
Ministerial Meetings

Chapter Seven discusses the crisis in the WTO with the suspension of the Doha Round

in the post-Hong Kong period until the collapse of the G-4 ministerial meeting in Potsdam,

Germany, June 21, 2007. The call by an informal trade ministers’ meeting, held in
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Davos in January 2007, for the full resumption of the negotiations in Geneva failed to
provide any real traction in the Geneva negotiating process as the two main players —
but especially the US — were still trying to develop the political will to contribute
meaningfully to the Doha Round. The first ministerial meeting of the G-4 since the
suspension of the negotiations in July 2006 was held in Delhi on April 20, 2007, but it
too failed to make any progress on the substantive issues. The Delhi meeting was
described as a “ewse correction” by Peter Mandelson. It set a series of further ministerial
meetings of the G-4 in May and June. Meanwhile, the rest of the WTO membership was
increasingly frustrated at the lack of progressaadningful negotiations in the multilateral
trading system. Thus, at a TNC meeting on April 20, (after Delhi), Lamy stated that the
chairs were going to go ahead with their consultations in the \AAdhat the multilateral
trading system could no longer wait for the contribution of a smaller group. The chairs
were to begin drafting texts, on the basis of which members would negotiate. However the
collapse of the G-4 ministerial meeting in Potsdam has deepened the challenge now
faced by the WTO, and will make progress by the chairs considerably more difficult.
The Chapter Seven evaluates the prospects of real progress in the coming months.

In Chapter Eight, the changing role of developing countries in the Round is described.
The chapter argues that developing countries have reclaimed the development content
of the Doha Round by insisting that it addresses the development dimension in trade. It
is argued that of the four elements of the development dimension of multilateral trade,
discussed in Chapter Two, the elements of fair trade and balanced rules cannot be
meaningfully advanced outside the context of a successful Doha Round. Failure to
conclude the Doha Round will thus postpone the promise of development, especially in
these two critical elements of the development dimension. However, the latter two
elements — capacity building and good governance — can be meaningfully advanced
notwithstanding the outcome of the Round. In this context, the chapter makes some
proposals to strengthen the concept of A4T in the WTO. During the process of the Doha
negotiations, there has been some progress in making the WTO more inclusive and
transparent. The recommendations of the previous Director-General’s consultative board
are discussed, and some proposals are made to deepen the element of good governance
in the WTO. The book concludes by urging all members of the WTO not to allow the
Doha Round to die, and to make the final push for its successful conclusion.

Notes
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4 The NAMA 11 group of developing countries has made a number of proposals in the
negotiations on industrial tariffs in the Doha Round to resist efforts at drastic and
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December 22, 2005.

See TN/MA/W/65 ‘Market Access for Non-Agricultural Products. Flexibilities for Developing
Countries’, Communication from Argentina, Bolivarian Republic of Venezuela, Brazil, China,
Egypt, India, Indonesia, Namibia, Pakistan, Philippines and South Africa. November 08,
2005.

See letter by the above countries and Tunisia, sent to the Chairman of the Conference and the
Director General at the Hong Kong Ministerial Meeting.

See WT/MIN (05)/DEC, Para 24 of Ministerial Declaration, Doha Work Programme.
December 22, 2005.

See Statement by South Africa to th& &&ssion of the Committee on Trade and Development

on behalf of Argentina, Brazil, India, Indonesia, Namibia, the Philippines and Venezuela.
November 28, 2005.

The US has stated on several occasions that it will work shoulder to shoulder with the EU to
seek significant access to the markets of advanced developing countries in the NAMA and
services negotiations.

See ‘Reclaiming Development in the WTO Doha Development Round’, submission made to
the 53 session of the Committee on Trade and Development on behalf of Argentina, Brazil,
India, Indonesia, Namibia, Pakistan, the Philippines, South Africa and Venezuela. November
28, 2005.

See ‘Making Hong Kong a Success: Europe’s contribution’, European Commission. Brussels.
October 28, 2005.

See letter by Peter Mandelson sent to WTO Trade Ministers dated October 09, 2005. In it
Mandelson identifies five deliverables for Hong Kong, including the so-called Implementation
Issues. In their subsequent position paper, dated Oc28bébid), the EC supported the

need for “specific actions to overcome the distortions to trade on cotton” and “early
implementation” of such actions.

The argument for increased aid for trade has been made most cogently in Prowse, S. ‘Aid for
Trade: A Proposal for Increasing Support For Trade, Adjustment and Integration,’ in Evenett,
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S. and Hoekman, BEconomic Development And Multilateral Trade Cooperatibe World
Bank and Palgrave Macmillan. 2006.

23 See WT/MIN (05)/DEC Para 57 of the Ministerial Declaration. Doha Work Programme.
December 22, 2005.

24 The task force is composed of 13 members — Barbados, Brazil, Canada, China, Colombia,
the EU, Japan, India, Thailand, the US and the coordinators of the ACP Group, the African
Group and the LDC Group.

25 See WTO doc. WT/AFT/1, ‘Recommendations of the Task Force on Aid For Trade’. July 27,
2006.

26 This included the EU, US, India, Brazil, Japan and Australia.
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2
Mainstreaming Development in the WTO

2.1 Introduction

It has been widely recognised, both by academics and by civil society Gringbs

there is an important development dimension to international trade. Indeed, the arguments
for the interests of developing countries to be given special consideration in trade
negotiations can be traced back to the earliest days of the formation of thé. GATT
These arguments relate to the significant differences in the economic power of the major
developed countries and the relatively minor share of developing countries, in particular
those that are least developed in global markets. The major distortions in global markets
caused by the protectionist policies of developed countries that continue to disadvantage
developing countries have been another reason for developed countries to agree to
provide S&DT to developing countries in the GATT and WTO.

These S&DT measures include: preferential market access; longer tariff phase-down
periods and flexibility in the implementation of GATT/WTO disciplines and rules for
developing countries; and offers by developed countries to provide technical assistance
and capacity-building to developing countries to facilitate the implementation of GATT/
WTO agreements.

However, several writers argue that these measures ignore the fundamental issues in the
trading system, including: inequities in the trading system, where developed countries
have continued to distort global trade, protect their markets and stifle the development
prospects of developing countries; unbalanced rules, where the costs to developing
countries of implementing these rules have been far higher than the benefits; and the
lack of capacity of many developing countries to participate in the trading system that is
compounded by the lack of responsibility of developed countries for the negative
development impact of unfair trade rules (e.g. cotton subsidies) and the relatively high
cost of adjustment experienced by many developing countries (e.g. through preference
erosion). In addition, it has been argued that since the WTO, like the GATT before it, is
a critical component of the system of global governance, it has to become more
transparent and inclusive in its decision-making processes. The perceived imbalances
in the power structures of the WTO have also raised questions about the legitimacy of
WTO agreements and decisions.

The debate on development and the WTO is often assumed to be about increasing the
effectiveness of S&DT for developing countries in the WTO. This perception relegates
the debate on development to the margins of the WTO. Development is thus regarded
as an afterthought, as a ‘nice to-do’ or at worst an optional extra. This perception of the
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development dimension is misconceived. It is argued in this chapter that developing
countries have fundamental interests in the WTO that are at the core of the trading
system and its functioning. These fundamental interests are unpacked and described
below in the four elements of the development dimension of the multilateral trading
system: fair trade; capacity building; balanced rules; and good governance.

In developing the above conceptual framework, this chapter draws on the work of
Amartya Sen who defines development as “the removal of unfreéd@mavelopment

in the view of Sen is the process of expanding human freedoms. These substantive
freedoms include elementary capabilities such as being able to avoid such deprivations
as starvation, and enjoy political participation. Human freedom is seen as the pre-eminent
objective of development. It is also seen as the means of achieving development. The
focus on rights, opportunities and entitlements, he argues, contribute to the expansion
of human freedom and promotion of development.

Four types of unfreedoms or deprivations in Sen’s work are relevant to our discussion

of development and the multilateral trading system. First, Sen argues that deprivations
can result when people are denied the economic opportunities and favourable
consequences that markets offer and support. Second, poverty should be understood
not so much as low incomes but as a deprivation of basic capabilities. Third, whilst
government regulation is needed to enable markets to work more effectively, a system
of ethics is too required to build vision and trust for the successful use of the market
mechanism. Sen urges policy makers to base these values on social justice as the basis
and objective of public policy. Sen recognises that individuals would assert their “prudent
and material concerns” but argues that policy makers can balance these concerns with
the values of social justice through public discussion. Fourth, Sen argues against the
view that is tolerant of, or even favours, the denial of political liberty and basic civil
rights for rapid economic development and states that deprivation of the opportunity to
participate in crucial decisions on public affairs is to deny people the right to develop
and strengthen a democratic system. The latter is seen as an essential part of the process
of development.

In applying the above criteria of development to the trading system, it could be argued
that fair trade would remove the obstacles that developing countries experience in
exporting their products to developed country markets and create opportunities for them
to advance their development. Second, increasing the capacity of developing countries,
especially the poorest and the most marginalised, to develop their comparative advantage
to produce and export would provide the necessary human, institutional, productive
and export capabilities needed by these countries to level the playing field in the trading
system. Third, establishing rules that lead to: i) a fair balance between the costs and the
benefits of new agreements, and the values and interests of developed and developing
countries; ii) appropriate flexibility for developing countries to implement development
policies; and iii) the need to strengthen the rules-based system would ensure both the
legitimacy and sustainability of these rules. Fourth, by developing a transparent and
inclusive system of decision-making in the WTO, members will be contributing to the
capacity of developing countries to participate effectively in the making of decisions
that are both democratic and consistent with the above three dimensions of development.
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In this context, S&DT for developing countries could be a tool to ensure the
proportionality of trade agreements, commensurate with the levels of development of
developing countries and their capacity to manage the burdens of the adjustment process.
There remain significant differences in the economic power and benefits gained by
developed and developing countries from international trade. A World Bank,strdy
example, points out that the top 30 countries export about 80 percent of world products.
However, it is argued in this chapter that, S&DT on its own is an inadequate concept for
the promotion of development objectives in trade. It will need to be part of a broader
approach that recognises that the fundamental interests of developing countries in the
trading system is to seek fair trade, capacity building, balanced rules and good governance
in the WTO. This broader approach mainstreams the development dimension of trade
and recognises S&DT as an important — but not the all-important — aspect of this
development dimension. In addition, this paper argues that advancing the development
dimension in the WTO is of systemic interest to all, including developed and developing
countries, who seek to build and advance a legitimate and strengthened multilateral
rule-based system.

In applying the above approach to development and the multilateral trading system, it is
recognised that the WTO is essentially a trade negotiating body and not a development
institution. However, it is argued that the WTO cannot be understood in simple
mercantilist terms. Most members of the WTO —developing and developed — locate
these narrow mercantilist interests within the broader context of their strategic objectives
in the WTG. These broader objectives within the multilateral system include the need
to build greater equity in the trading regime, greater capacity for developing countries
to benefit from trade, more balanced trade rules, and more inclusive and transparent
decision- making in the WTO. If the trading system is unfair and is insensitive to the
lack of capacity of developing countries to benefit from trade; if the rules are imbalanced
and the decision-making system opaque and exclusive, then S&DT will not be effective
and will be seen as no more than a palliative for an unfair and unjust system. S&DT, it
is argued, is thus of secondary importance for developing countries — their primary
purpose is to ensure that the broader development dimension of the trading system is
advanced.

This chapter begins by locating the discussion below in the current debate about the
relationship between trade and development (section 2.2). In section three, each of the
four proposed elements of the development dimension in the WTO are discussed. The
chapter concludes by placing this debate within the broader context of the commitments
made by world leaders to increase development and reduce poverty.

2.2 The Global Context and the Debate on Trade and Development

The 1990s witnessed a continuation of the processes of globalisation, characterised by
increased flows of trade, investment and technology in the global economy. However,
these flows continued to be uneven and inequitable, with a concentration in developed
countries. Whilst globalisation has provided increased opportunities for the development
prospects of some developing countries, the vast majority (mainly from Africa) have
been unabldo take advantage of these opportunities, resulting in their increased
marginalisation in the world economy.
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The response to these processes has been unprecedented mass action by civil society
groups, as witnessed by the demonstrations seen in Seattle, Genoa and other World
Bank/IMF, G-8 and WTO meetings. The civil society’s critique of free markets and
unbridled capitalism is a continuation of the debate about the balance between markets
and the state. In the 1980s, the influence of Reaganomics and Thatcherism permeated
the policies of the multilateral institutions, especially the World Bank and IMF, and saw
the promotion of ‘one-size-fits-all’ remedies for the problems of developing countries.
This so-called ‘Washington consensus’ was critiqued by many who argued that this
‘consensus’ was in stark contrast to the successful development experiences of East
Asian economies, including Japan, and the first and second generation newly
industrialised countries (NICs). In these experiences the state played a leading role in
guiding the markét

In his booK entitled,' The Roaring NinetiesJoseph Stiglitz critiques the policies of

the US during the last decade of th& 2@ntury and argues that in its domestic policy,

the US got the balance between the state and markets wrong. More importantly, it
continued to advance the free-market ‘Washington consensus’ internationally, calling
for free trade, de-regulated financial markets and the privatisation of state enterprises.
These policies were advanced both bilaterally and through its influence in the Bretton
Woods institutions and the WTO. Stiglitz, who was the economic adviser to President
Bill Clinton, and later Chief Economist of the World Bank in the 1990s, points to the
lack of coherence in US policy when he states that while “we pushed the ideology of
free market...we did not think about the impact of our policies on the poor in developing
countries, but on job creation in America”. In the area of trade, more specifically, he
argues that “the completion of the Uruguay Round turned out to be one of our greatest
failures”. “...the US pushed other countries to open up their markets to areas of our
strength...but resisted efforts to reciprocate”.

While the Ricardian concept of comparative advantage and free trade has been espoused
as a principle of the free market system that provides opportunities for all to benefit
from globalisation, developed countries have not complied with this assertion in their
own trade policies. This incoherence could be seen reflected in a number of Uruguay
Round agreements. The Agriculture Agreement reflected the double standards of
developed countries, who called upon developing countries to open their markets while
maintaining their own huge subsidies and high tariffs that depressed global prices and
undermined the development potential of developing countries (e.g. in cotton). In
industrial products, developed countries retained high tariffs, tariff escalation and tariff
peaks for labour-intensive products — precisely where most developing countries had a
comparative advantage.

In the TRIMs Agreement, developing countries were pushed to reduce their right to
policy intervention to support their economic development, whereas developed countries
had employed similar instruments in their own economic development strategies in the
past — thus they were “kicking the ladder behind teS8imilarly, The TRIPs agreement
reflected a lack of attention to balance the potential benefits of increased research with
the high costs of reduced competition and monopolistic power granted to pharmaceutical
countries by patent righitdVhilst there has been a growing recognition that the increased

I
18 & Mainstreaming Development in the WTO CUTS"i

International



flow of goods across borders does require regulation to protect human health, physical
safety and the environment, there has been wide criticism of the unilateral imposition of
these standards on the global trading system — standards that often reflect the norms
and interests of the larger developed countries who initiate them. Mutual Recognition
Agreements on Standards have been negotiated between a few developed countries,
facilitating trade between them and thus raising the barriers for developing country
exports°.

In addition, the increasing proliferation of Free Trade Agreements (FTAS), initiated by
the major developed countries as they seek to gain advantage in global markets, has led
to concerns that the diversion of trade towards developed country markets would only
increase the marginalisation of those already excluded from these arrangements. Many
critics have also interpreted these arrangements as a weakening of the multilateral trading
system and have called for strengthened multilateral rules.

Since the creation of the GATT in 1947 and with the launch of the WTO in 1994, the
multilateral trading system has always been seen as a vital part of the system of global
governance in the economic arena, together with the Bretton Woods institutions (IMF
and World Bank). However, the legitimacy and political credence given to the GATT
and WTO by some major developed countries have been contested both in domestic
debates about the issue of sovereignty and the use of unilateral trade measures (such as
sections 301 and 201 of the US Trade Act of 1974&)eveloping countries too have
contested the challenge to their sovereignty by new rules that impinge on domestic
policy and regulation (sometimes referred to as ‘behind the border’ issues), specifically
the TRIPs Agreement and proposed Singapore Issues in the Doha Development Agenda
(DDA), by arguing that the latter could erode the instruments to enhance their
development (erosion of policy space). However, there has also been wide and increasing
convergence amongst WTO members on the need to strengthen the multilateral trading
system and its rules, especially as some of the more powerful members have continued
to use unilateral measutésWhile it is widely recognised that the WTO dispute
settlement system is an essential component of a multilateral rules-based system and
needs to be strengthened, there has been significant criticism from developing countries,
especially those with less capacity that the system is neither transparent nor inclusive.

Although the WTO has been relatively successful in developing a consensus- based
decision-making system, it has largely been unsuccessful at being transparent and
inclusive, resulting in major setbacks for the institution (e.g., in Seattle and Cancun)
and causing Pascal Lamy (when he was EU Commissioner) to criticise its decision-
making as “medieval”’. Moreover, it is most severely criticised for reflecting the powerful
interests of the major developed countries (EU countries and US). The formation of the
G-20 and other developing country alliances (G-33, G-90, etc.) in recent years is thus
seen as an emerging positive counterbalance to this perceived bias.

In response to this critique of the processes of globalisation and the functioning of the
multilateral trading system, a systemic response is called for. It is argued in this book
that, notwithstanding the wide divergences in the policies and interests of developed
and developing countries, there exist significant areas of potential convergence. A
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multilateral trading system needs to be built around these systemic concerns, values and
interests — thelevelopment dimensiaf the multilateral trading system. It is argued
further that the development dimension is also the point of convergence between the
needs and interests of developing countries and the broader systemic interests of
developed countries. In the following section we unpack this development dimension
into its four elements: fair trade; capacity building; balanced rules; and good gov&rnance

2.3 The Four Elements of the Development Dimension

Fair Trade

There have been a number of studies that have demonstrated that the gains from
globalisation and international trade are not equal and that the lion’s share of benefits is
enjoyed by developed countriésWhile this is due partly to the vast differences in
economic power and levels of development of WTO members, another reason is the
unfair trade and economic policies of developed countries. By removing the distortions
in global markets, caused by their domestic trade policies, and creating greater coherence
in global economic policy, developed countries will contribute significantly to allowing
the theory of comparative advantage to work, and in turn stimulating increased growth
and global economic welfare for both developed and developing countries. These changes
to their domestic and international policies could contribute significantly to the effective
and sustainable integration of developing countries into the world economy. Moreover,
there is a vast body of literature that suggests that the protectionist policies of developed
countries in agriculture are inefficient and ineffective in providing support to their own
farmers and correcting market failthe

The devastating negative development impact of these agricultural policies of the
developed countries has been widely documéhtedi has prompted James Wolfenson,

the former President of the World Bank to remark that protectionist policies are “crippling
Africa’s chance to export its way out of poveffyThus the WTO needs to ensure that

the policies of the developed countries, who are the major beneficiaries of globalisation
and dominate global trade, are consistent with the WTO objective of liberalising global
markets and allowing the exports of developing countries fair access to these markets,
thereby creating opportunities for developing countries to grow and develop.

Capacity Building

It has long been established that for many developing countries, especially the most
marginalised, increased market access by itself will not contribute significantly to export-
driven growth. Their capacity to export is constrained by a range of supply-side factors,
including lack of infrastructure, low research and innovation capacity, lack of access to
finance and poor investment environment. Poor institutional capacity and human
resources also contribute to this lack of supply capacity. The poor fiscal base of these
countries and health, education and welfare priorities reduce the capacity of the state to
intervene and build these capabilities. In addition, the high adjustment costs and fiscal
impact of trade liberalisation make these governments reluctant to reduce their tariffs.
In several cases unilateral liberalisation as part of IMF structural adjustment criteria
may have already given rise to severe adjustment and social costs. For a significant
number of countries the loss of existing dependence on trade preferences into developed
country markets make them reluctant to support multilateral liberalisation.
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The multilateral trading system thus cannot ignore these development chaflenges
the building of institutional, productive and export capabilities — which are vital for
the effective integration of developing countries into the global economy. The need for
a global trade adjustment fund to contribute to the building of trade capacity is thus
essential. Increased financial support for trade policy capacity-building has to come
from additional sources of funding, including additional aid. Gordon Brown, as
Britain’s Chancellor of the Exchequer, called for the creation of an International
Finance Facility (IFF) — for long-term donor aid to be securitised to frontload available
funding — that could generate an additional US$50bn a year in aid to fund the
Millennium Development Goals (MDGSs), including trade-related capacity-building.
In the spirit of the Marshall Plan —the US programme to finance the development of a
ravaged post-war Europe — Gordon Brown urged that other forms of funding also be
considered, including the proposed Tobin Tax to fulfill the promises made by world
leaders to meet the MD@slIn this context, more sustainable funding, including a tax
on international trade and financial flows — distributing the gains from the Doha Round
— could also be considered.

In addition, a more equitable distribution of the gains from trade within developing
countries is possible with greater integration of trade policies and broader development
and poverty reduction strategies. An effective WTO would need to build greater
coherence — without compromising its trade focus — with the Bretton Woods institutions
and other multilateral and bilateral development agencies.

Balanced Rules

The argument put forward by the EU that globalisation — which has created increased
and rapid flows of trade and finance — requires increased regulation to protect the
environment, consumers, animal and human health and food safety, is a cogent one and
worthy of serious consideration. Indeed, a report of the World Commission on the Social
Dimensions of Globalisation, established by the International Labour Organisation (ILO),
responded to this concern by calling for “fair global rules applied féirlifowever,

these new rules would need to take the following into account: a) they should ensure
that the relative costs and benefits of these rules for developed and developing countries
are considered and appropriate levels of flexibility built into the agreement; b) the interests
and norms of developed and developing countries may not converge entirely and thus
the creation of new standards would need to be negotiated, with their development
impact made transparent and linked to the implementation-capacity of developing
countries; and c) whilst developed countries had recourse to a range of development
instruments that allowed their judicious intervention in the market to enhance their
economic development, this opportunity should not be unfairly denied to developing
countries any more.

However, the calls for increased flexibility (policy space) by developing countries need
to be balanced against the equally important need to ensure that the multilateral rule-
based trading system is strengthened to enable all countries, particularly the weak to be
treated fairly in trade disputes. A weakened rule-based trading system will allow the
stronger and more powerful countries to resort to unilateral measures, discriminating
against the interests of weaker developing coustribhultilateral rules that are not
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balanced will not be perceived to be in the interests of developing countries and will
lack legitimacy?. Thus it is in the interests of all that WTO rules are balanced, taking
account of the need for flexibility for the LDCs without weakening the effectiveness of
the rule-based system.

Good Governance

Since the creation of GATT in 1947 and WTO in 1995, the multilateral trading system
has been recognised as a vital part of the architecture of global governance — together
with the other Bretton Woods institutions. The WTO has been relatively more successful
than its Bretton Woods counterparts in attempts to build a democratic decision-making
system. However, this has been a slow and painful process. Propelled by some major
setbacks (Seattle and Cancun), the WTO has continued to learn and improve its decision-
making system.

For many developing countries and NGO observers, the WTO has long needed major
reforms in its decision-making procedures, as the institution is alleged to lack transparency
and is said to be dominated by the big and the powerful. Several of the proposals on
S&DT and reform of the Dispute Settlement Understanding (DSU) by developing
countries reflect their perception of a lack of inclusiveness, ownership and transparency
of the decision-making system. The former Director General (DG) of the WTO, Dr
Superchai Panitchpakdi was very conscious of this criticism and requested his
Consultative Board, chaired by Peter Sutherland, to make proposals for more effective
and democratic decision-making in the WO

The emergence of stronger developing country alliances and negotiating groups has
begun to provide a more effective counterbalance to the power of the EU and the US,
and the opportunity for shared leaderghighe legitimacy of the WTO and the
sustainability of its decisions requires it to build on its experience and develop a more
inclusive and democratic decision-making system that would contribute to better global
governance.

2.4 Conclusion

Having made the argument above for the development dimensions of the multilateral
trading system to be addressed as a systemic issue — both by developed and developing
countries — this chapter concludes by echoing the caution that the WTO alone is “no
panacea, and in particular, no guarantee for developthéxg’many others have argued,
whilst flexibility in trade policies may be a necessary condition for the development of
countries, they are not a sufficient condition, and a successful development strategy at a
domestic level will require a range of other polices that are implemented in an integrated
manner, especially to ensure that the gains from trade are distributed more evenly and
contribute to poverty reductiéhHowever, it is also recognised by many policy makers
that long-term initiatives to halve hunger and poverty will fail without a fundamental
restructuring of the global trading system — particularly in agriculture — that would
include rich countries dismantling subsidies, lowering tariffs and levelling the playing
field.?” Others have argued that the Doha Round could provide a Framework that could
contribute to reducing poveri§.
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World leaders at the UN Millennium Summit in September 2000, in committing the
world to halve poverty by 2015, included as one of the goals the establishment of “an
open, rules-based, predictable, non-discriminatory trading and financial system”. At
the 2002 Monterrey Conference on Financing for Development the same leaders agreed
to forge a partnership between developed and developing countries to advance the MDGs
— the so-called Millennium Development Compact. The DDA should be seen in this
context, as the WTO is an essential part of the global effort needed to achieve these
aims.

Although the Doha Mandate had required WTO members to conclude the negotiations
on modalities for agriculture by March 31, 2003, this deadline, like others, was to be
missed. And the collapse of the Cancun Ministerial Meeting in September 2003
postponed these deadlines once again. Thus the first opportunity to negotiate a substantive
agreement on agriculture, NAMA, and other issues on the DDA, was only to arise in
July 2004. Although the WTO July 2004 Framework Agreement fell short of the target

of full modalities (in Agriculture and NAMA) it was to become a substantial advance in
the Doha Round. In the next chapter we will evaluate the July 2004 Framework
Agreement utilising the conceptual framework and definition of the development
dimension of the multilateral trading system that we have developed in this chapter.
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3
The WTO July 2004
Framework -Agreement

3.1 Introduction

In chapter two | drew on the work of Amartya Sen to develop a conceptual framework
to evaluate the development dimension of the WTO. In this chapter | will use this
framework more specifically to evaluate the development dimension of the WTO July
2004 General Council Decision, or the Framework Agreement that it created.

Sen defines development as “the removal of unfreedodDevelopment in the view
of Sen is the process of expanding human freedoms. Thus, for Sen, development is to
be understood as the process of removing unfreedoms.

We identified four types of unfreedoms or deprivations, in Sens’ work, that are relevant
to our discussion of development and the multilateral trading system. First, Sen argues
that deprivations can result when people are denied economic opportunities. Second,
Sen states that poverty should be understood not so much as low incomes but as a
deprivation of basic capabilities. Third, whilst Sen argues for government regulation to
enable markets to work more effectively, he states that a system of ethics based on
social justice is required to build vision and trust for the successful use of the market
mechanism. Fourth, Sen holds that the deprivation of the opportunity to participate in
crucial decisions regarding public affairs is to deny people the right to develop.

How should we translate this perspective in considering the ongoing Doha Round,?
First, it means that to provide developing countries with opportunities to export in global
markets, we have to tilt the balance towards a level playing field and, in line with the
promise of the Doha Mandate for a development Round, somewhat in favour of
developing countries this time. In agriculture, we have to remove the distortions caused
by subsidies in developed countries that prevent and undermine developing countries
from pursuing their comparative advantage. Second, we all have the responsibility to
ensure that the poorest countries are provided with the capacity to produce and export,
thus allowing them too to benefit from the opportunities in the global economy. Third,
the rules of the trading system need to be balanced. A strengthened rules-based system
should provide sufficient flexibilities to developing countries so that they do not end up
bearing the cost of these rules without accruing the benefits. Fourth, the participation of
developing countries in the process is crucial to ensure that they are engaged in negotiating
the new rules in a fair and democratic manner. Chapter two thus identified these aspects
of the development dimension of the WTO as fair trade, capacity building, balanced
rules and good governance.
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The concept of S&DT, | have argued, remains essential to ensure that there is
proportionality in the commitments undertaken between developed and developing
countries, reflecting their different levels of development and gains from the trading
systen? However, S&DT should not be confused with the broader development
dimension of the trading system nor become a substitute for it. S&DT is only an aspect
of the broader development dimension. In order to effectively address the development
dimension of the multilateral trading system one needs to focus on the core issues of the
WTO and its functioning, viz. fair trade, capacity building for the poorest countries,
balanced rules and good governance.

This chapter evaluates the WTO July 2004 General Council decisions, or the Framework
Agreement that it created, using the above description of the development dimension of
the multilateral trading system. The chapter is structured as follows: section two provides
a brief background to the July General Council meeting. Each of the five critical issues
negotiated in the WTO July General Council meeting — Agriculture (section 3.3), Cotton
(section 3.4), NAMA (section 3.5), Singapore Issues (section 3.6) and Development
Issues (section 3.7) — are then discussed. Some background information is provided on
each of the issues. The outcome of the July General Council Decision is then evaluated
drawing on the perspective developed above. The conclusion is cautiously optimistic
and calls on all WTO members to build on the advances of the WTO July General
Councial decision.

3.2 Background to the July Package

The July General Council meeting was scheduled by the WTO in an attempt to complete
the work and make decisions that ministers failed to complete at the collapsed Cancin
Ministerial of September, 2003. The chair of the meeting, Mexican Foreign Minister
Luis Ernesto Derbez, announced before closing it that the negotiations would move
back to Geneva.

The Doha Ministerial Conference of November, 2001, had launched a broad-based
round of multilateral trade negotiations that included agriculture, services, TRIPs,
industrial tariffs, rules (anti-dumping, subsidies), and environment. Four other areas
were to be included in the negotiations if WTO members agreed at Cancun: investment;
competition; transparency in government procurement; and trade facilitation. All
negotiations were to be concluded by December 2004.

A significant part of the overall balance that ministers agreed to in Doha involved the
balance in the negotiating process, as expressed in the deliberate staging of a series of
interim deadlines. These milestones contained a logic that aimed, in the first phase, to
build confidence amongst developing countries by resolving, upfront, outstanding issues
of critical concern to them: Implementation Issues, S&DT, and TRIPs and Public Health.
The date set to agree to modalities in agriculture — end-March, 2003 — was also deliberate
as it was intended to generate political will and create the basis for all members to
engage meaningfully in preparations for a decision in Cancuin on launching negotiations
on the Singapore Issues.
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Three key issues of particular interest to developing countries, i.e. TRIPs and public
health, S&DT and Implementation Issues had interim deadlines in December, 2002.
These were missed. Consensus was finally reached on TRIPs and public health — on
establishing a mechanism that would allow countries with no or insufficient
manufacturing capacity to import medicines for public health reasons under compulsory
licences — in August, 2003. Second, there was agreement in Doha that a range of
provisions on S&DT in favour of developing countries would need to be made
operational and effective by December, 2002. This deadline also passed. Third,
developing countries confront a range of problems with existing WTO agreements
(Implementation Issues), and these were to be resolved by December 2002. Again, no
progress was made on these issues. In failing to meet these deadlines, the balance in the
process was disrupted.

The Cancun Ministerial Meeting was intended to be a review of progress made in the
DDA. However, as we got closer to Cancun the WTO made little progress on meeting
its deadlines. Other than the agreement on TRIPs and public health, which was outside
the single undertaking, little progress was made on the development issues
(Implementation and S&DT) or modalities on agriculture and NAMA. In addition, the
joint text agreed by the EU and the US on agriculture took the negotiating process
further back by agreeing to a mere ‘framework’ for the agriculture negotiations just a
few weeks (August 13, 2003) from the Cancun Ministerial meeting that was held in
September. A framework agreement created a broad architecture of the agreement
without agreement on the actual levels of tariff cuts and reductions in the level of
subsidies. The Doha Mandate envisaged agreement on “modalities” for the agriculture
negotiations by March, 2003. Modalities required an agreement that included the
formulas for tariff cuts and the level of trade-distorting subsidies. The WTO then
moved the process back also in the NAMA negotiations, which had made greater
progress on developing modalifieBy drawing up a ‘framework’ for negotiations at
Cancun.

The Cancun package included a list of 28 issues to be agreed on, including ‘framework
agreements’ on agriculture and NAMA and ‘modalities’ for the launching of negotiations
on transparency in government procurement and trade facilitaftus.was clearly an
awesome task for the ministers. The breakdown of the negotiations and the shifting of
these issues back to the Geneva process meant that this package had to be reviewed. In
the period after Cancun, the Chairman of the General Council, Carlos Castillo decided
to focus on the issues that were critical to put the Doha negotiations back on track.
These included agriculture, cotton, NAMA, the Singapore Issues and the ‘development
issues® He had hoped to conclude this process by Mid-December, 2003. However,
there was little substantive movement by the major countries in this period — the EU
participated in a protracted internal process of reflection on Cancun and the US waited
for the EU to revive the process. As we got to the end of the year, the EU, under
pressure from its member-states to revive the talks, agreed to meet with G-20 Ministers
in Brasilia in the second week of December. This provided a much-needed shot in the
arm for the WTO to revive the talks. The US, not to be outdone, sent a letter to all WTO
ministers in the first week of January 2004, changing its tone from one of rebuke and
criticism to constructive dialogue.
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Thus began the ‘Pascal and Bob roadsHomith both EU commissioner Pascal Lamy

and US Trade Representative (USTR) Bob Zoellick travelling to several capitals to
discuss the re-launch of the negotiations. With the election of the new chair of the
General Council and that of the various negotiating groups (on February 11,2004), the
negotiations began in earnest again. The chair of the General Council focused on the
five core issues: agriculture; cotton; NAMA; Singapore Issues; and development. The
EU and the US began meetings with the G-20, and it became clear early in the process
that agriculture was the fulcrum of the negotiations and movement on all other issues
was linked to it. Thus in the“dveek of March, 2004, the US initiated an agriculture
negotiating group of five countries — the US, EU, Australia, India and Brazil — which
met regularly (almost seven or eight such meetings were held) over the next few months
until the end of July 2004. The group also began to meet at the ministerial level to
stimulate the process. Mini-ministerial meetings (mainly between these five countries)
were held in London, Paris (on the margins of the OECD ministerial meetings), in Sao
Paolo on the margins of the UNCTAD XI Ministerial Conference, in Paris again before
the Mauritius G-90 Ministerial Meeting, and then finally in Geneva in the week before
the July General Council meeting.

The chair of the General Council succeeded in maintaining the focus of the July General
Council meeting to the five key issues in his initial draft (July 16) although there were
some other issues, such as services, that were highlighted in the first revision (July 30),
the second revision (July 31) and final decision (August 02). We will thus focus our
analyses on these five issues: agriculture; cotton; NAMA; trade facilitation; and
developmentissues.

3.3 Background to Agriculture

Two-thirds of all poor people in developing countries live and work in the agricultural
sector, depending on agriculture for their livelihoods. In contrast, agriculture accounts
for less than five percent of output and employment in the EU and the US. In 2003, the
30 members of the OECD together provided US$257bn to their agricultural sector.
This represents a substantial amount in the share of total farm revenues — in 2003 it
accounted for up to 32 percerfthe Uruguay Round brought these agricultural policies
and trade in agriculture under GATT/WTO disciplines for the first time. However, the
Uruguay agreement on agriculture failed to ensure that developed countries — the EU,
the US and other OECD countries — reduced their extremely high levels of subsidies.
Farm subsidies among them did not decrease substantially even after the Agreement on
Agriculture (AoA) came into force in 1995. Ironically, in some countries farm support
actually increased.

Almost two-thirds of OECD farm support is still in the form of the most trade distorting

— market price support and output payments. Policy changes in the main subsidisers
have reduced this support somewhat in the EU (by decoupling of support in its CAP
reforms) whilst for the US the move has been backward with its 2002 Farm Bill locking
in the high levels of support provided in preceding years thraddiocpayments.
Similarly, in market access, agricultural tariffs of OECD countries remain extremely
high. A substantial percentage of tariffs of several OECD countries contain mega tariffs,
viz. tariffs above 100 percent — almost 70 percent in Norway and Iceland, 40 percent in
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Japan, over 30 percent in the EU, and about 12 percent in the US. These tariffs are in
many cases simply prohibitive, and minimal reduction commitments have simply
“squeezed the economic water out of the tariffs” without affecting price levels and trade
flows.? Export subsidies, which are the most notorious form of farm supports, have
declined significantly, according to the OECD, although current levels still remain at
over US$10bn.

Some observers have argued that part of the reason for the Uruguay Round disciplines
not being effective is that the new Uruguay Round trade rules on agriculture have been
deficient and left too many loopholes. They also argue that the reduction commitments
have been too generous, thus allowing too much scope for the continuation of high
levels of protection and support. Thus in the current Doha Round, negotiators have
been keen to refine the rules and ensure real and deeper cuts in suppdftTarests.

is indeed a link between all three types of support — tariff protection, domestic subsidies
and export subsidies. All act in concert to increase levels of protection. Some writers
have argued that the distinction between domestic support and export support becomes
blurred as export support is essentially the tip of the iceberg of domestic support. A
domestically-administered higher price — created through the use of domestic price
support — that is significantly above world market levels can only be sustained behind
high tariff protection. In turn, the increased supply created by higher domestic prices
can only be exported through the use of export subsidies.

These policies of developed countries in agriculture have been criticised for: preventing
market access for the exports of developing countries, which in many cases is their
main comparative advantage; distorting world markets and thus stifling the exports of
agriculturally competitive countries; and destroying the livelihoods of poor farmers in
the South by dumping subsidised products in their local markets. These inequities in
agricultural trade thus became the critical issue for the launch of the Doha Round of
negotiations.

The Doha Ministerial Conference was largely regarded as being successful for the
ambitious mandate it succeeded in obtaining from developed countries to liberalise
agricultural trade. The Doha Mand#tealled for “substantial reductions in trade
distorting domestic support”; “substantial improvements in market access”; and
reductions “with a view to eliminating all forms of export subsidies” in export
competition. In the negotiating process after Doha, the WTO failed to reach agreement
on modalities by the agreed date of end March 2003. There are several reasons for this,
including the failure of the EU to produce a proposal that was in line with its Doha
commitments? The CAP reforms announced by EU agriculture ministers at Luxembourg
in June 2003 were criticised widely for being “too little, too l1até"hese reforms did

not make an offer to reduce the EU’s prohibitively high tariffs or phase out its export
subsidies as the Doha mandate had agreed.

There followed a series of intense bilateral meetings between the EU and the US before
Cancun, leading to an EU-US Joint Text on AgricufturAgain, this Framework
Agreement of the EU and US was criticised as falling far short of the Doha Mandate
and accommodating the protectionist interests of both the EU and théri8&sponse,
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developing countries led by Brazil and India launched a formidable alliance to ensure
that this deviation from the Doha Mandate did not prevail at the Cancin meeting.
Although several meaningful negotiating engagements did take place between the EU/
US and the G-20 at Cancun, this process had not succeeded in reaching any consensus.
The collapse of the Canciin conference meant that this issue had to be referred back to
Geneva.

The process of negotiations began in earnest again with the G-20-EU ministerial meeting
in Brasilia on December 12, 2003. After January 2004, the agricultural negotiations
began to take place in various forums, including meetings between the EU/US and the
G-20 and other negotiating groups such as the G-33, G-10 and Africa Group/ACP/
LDCs known as the G-90. In addition, the new chair of the agricultural negotiations,
Ambassador Tim Groser of New Zealand, appointed in February, began to hold intense
‘agriculture weeks’ every month which brought capital-based negotiators to Geneva.
However, the most intense negotiations began to take place in the (non-group of NG5)
process, comprising the US, EU, Brazil, India and Australia. The group began to meet
regularly from April, 2004, at senior capital-based negotiators level and held several
negotiating meetings at the ministerial level (see above).

3.4 The July Package on Agriculture: The Groser Text

This assessment of the July General Councial decision on agriculture is preliminary and
does not seek to be comprehensive. We focus on the key issues for the purpose of the
analyses. At a general level the G-20 was of the view that the initial Groser Text on
agriculture of July 16, 2004 was skewed in favour of the subsidising and protectionist
countries. The Groser Text integrated the G-20 principles of ‘progressivity’ (deeper
cuts in higher tariffs), and ‘proportionality’ (fewer reduction commitments from
developing countries) in the market access section of the text and that of an overall
reduction, strengthened disciplines and transparency and monitoring in the Domestic
Support pillar. In the section on export competition, the principle of ‘equivalence’ was
applied to all forms of export subsidies in parallel with the phasing out of subsidies in
export credits, food aid, and the activities of exporting state trading entetprises.

The Groser Text was criticised for allowing the EU wide discretion in excluding its
sensitive products from any significant tariff reductions and in allowing the US the use
of a new’ blue box, without any additional disciplines, thus enabling the US to commit
to almost no real reductions in domestic support in the Doha Round. In addition, there
was inadequate specificity for S&DT for developing countries in contrast to the more
detailed specification of the treatment and protection of sensitive products for developed
countries.

There was a period of intense negotiations in the NG5 and with other groups in the
WTO before the tabling of the text by the chairman of the General Council (the Oshima
Text of July 30, 2004). In response to some significant concerns by the G-20, Cairns
Group and other groups, the second revision that was decided on July 31 made further
changes to the original Groser Té&thus, the G20 and Cairns Group, supported by a
large number of developing countries, succeeded in ensuring that the July Agriculture
Framework Agreement was broadly in line with the Doha mandate.
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3.5 The Oshima Text

On Market Access

The ‘blended formula’ as initially proposed by the EU-US Joint Text was abandoned in
favour of a ‘banded formula’ (tiered with different bands). This approach took into
account the fact that developed and developing country tariff structures were mostly
different which meant that the tariff cutting formula would need to keep this in
consideration. Whilst EU and other developed countries were allowed to designate an
appropriate number of products as sensitive, it was agreed that there would be substantial
improvement in market access for each product. In addition, the principle of
‘progressivity’, requiring the highest tariffs to have the highest cuts was accepted, thus
laying the basis for significant market access.

S&DT was recognised and would be applied through a range of measures, including the
number of sensitive products and longer implementation periods. This treatment thus
recognised the application of the concept of ‘proportionality’ that the G-20 had proposed.

The framework agreement allowed developing country members to designate an
appropriate number of products as Special Products (SPs), based on the criteria of food
security, livelihood security and rural development needs. The criteria and treatment of
these were to be decided later in the negotiations. The issue of preference erosion was
recognised and sought to be addressed in the negotiations.

On Domestic Support

The G-20 principle of higher levels of support receiving higher cuts was agreed in the
agriculture framework. It was agreed that the overall level of support would be reduced
and to ensure goodwill there would be an upfront 20 percent cut in bound levels in the
first year of the implementation process. There would also be product specific cuts and
capping at levels to be agreed. In addition, whilst there was recognition that a new blue
box could be created to allow for reform in agricultural support, there was agreement
that this would be subject to additional criteria to be negotiated.

It was agreed that S&DT would be an integral component of domestic support, and thus
could include lower reductions and longer implementation periods. In addition, whilst
the above would ordinarily apply to reductionsdie minimissupport levels, some
countries argued strongly for and succeeded in obtaining agreement that “developing
countries that allocate almostdé minimissupport for subsistence and resource-poor
farmers will be exempt”.

Export Competition

Here it was agreed that export subsidies would be eliminated by an end date to be
agreed. The principle of equivalence was applied to the phasing out of the subsidy
element in export credits, state trading enterprises and food aid. The principle of S&DT
was applied to developing countries for the phasing out of all forms of export subsidies.

In addition, export subsidies for developing countries could be maintained for a longer
period to be negotiated and state trading enterprises in developing countries that

CUTSm Mainstreaming Development in the WTO o 31

International



preserved “domestic price stability and food security” would receive “special
consideration”.

Transparency and Monitoring
The framework agreement also provided for the transparency and monitoring of the
commitments on all three pillars of the agriculture agreement to be enhanced.

3.6 An Evaluation of the Agriculture Text

Whilst the July Agriculture Text raises the level of generality to avoid an impasse at this
stage of the negotiations, it is vague in many cases and postpones the debate on many
issues. It has, however, succeeded in giving hope that the Doha Mandate can still be
implemented fully and fulfils its promise of fair trade and development in agriculture.

An evaluation of the outcome of the agreement may be too early. However, for the
purposes of analysis we can apply each of the elements of the development dimension
proposed above: fair trade; capacity building; balanced rules; and good goveisance
a-visJuly Agriculture Text.

Fair Trade

The commitment to the elimination of export subsidies and substantial reductions in
domestic support, together with the promise of substantial market opening, even for
sensitive products, built the foundations for an ambitious result for the removal of
protection and distortions in agricultural markets. Developing countries could, at last,
be assured of the opportunity to develop their comparative advantage and expand their
exports into developed countries markets. Developing countries were successful in
ensuring that the principles of ‘proportionality’ and of ‘lesser reductions’ were applied
to their commitments. The recognition that developed and developing country tariff
structures were different and would need to be taken into account was important for
adherence to the principle proportionality and S&DT. This took into account the fact
that most developing countries which are largely agricultural economies would end up
bearing the largest adjustment costs (in terms of economic and social impact) in
liberalising their markets.

The Text had a number of provisions which went beyond the traditional S&DT provisions.
The market access section agreed to allow developing country members to designate an
appropriate number of products as SP, based on the criteria of food security, livelihood
security and rural development needs.

In applying the above criteria for SP(which is over and above the number of Sensitive
Products of developing countries) the levels of development of these countries and
vulnerability would need to be taken into account.

Capacity Building

The issue of preference erosion, which was recognised in the Text and will need to be
addressed in later negotiations, poses complex development challenges for several
developing countries. A range of measure may need to be applied to assist these countries
to manage their adjustment and diversification strategies. These could include funding

I
32 & Mainstreaming Development in the WTO CUTS"i

International



from the Bretton Woods Institutions, but without immersing these countries into more
unsustainable debt. Thus, additional finance to fund supply-side and diversification
strategies may be required. New and creative ways of raising these additional funds is
called for. The initiative by Gordon Brown, when he was UK’s Chancellor of the
Exchequer, to create an International Finance Facility (IFF) to raise an additional
US$50bn to fund the MDGs, including trade policy capacity-building, is worth putsuing

In applying these strategies, the WTO would need to fully implement the concept of
coherence in multilateral decision-making. Decisions made in the WTO would need to
be coordinated with the Bretton Woods institutions and vice versa. In addition, the
WTO will need to build formal relationships with the institutions that have expertise to
assist with building supply-side capacities for the countries most in need. An appropriate
mechanism in the WTO to advance these new approaches should be developed.

Balanced Rules

In the section on domestic support, it was agreed that “developing countries that allocate
almost allde minimissupport for subsistence and resource-poor farmers will be exempt”.
In the section on export competition, it was agreed that export subsidies for developing
countries could be maintained for a longer period to be negotiated and state trading
enterprises in developing countries that preserved “domestic price stability and food
security will receive special consideration”.

In applying the above criteria for these additional S&DT measures, the WTO will need
to take account of the levels of development and vulnerability of these developing
countries. Interestingly, it was India and China who argued most strongly for the above
provisions. These are large agrarian economies with at least 1.5 billion people whose
livelihoods depend on agriculture (650 million and 850 million respectively) and whose
populations have the largest number of people living below the poverty threshold, on
incomes below US$1 a day (approximately 300 million and 350 million respectively).

In applying these rules in a flexible manner to facilitate the development of the neediest
countries, the WTO will have to ensure that damage to other countries, especially the
poor developing countries is minimised and that the rules-based system is not weakened.
The application of such flexibilities will need to be monitored by a mechanism to be
established in the WT® which would assist in extending such flexibilities to those
counties who need it, and review the application of such measures and their continuation,
based on criteria to be agreed.

Good Governance

The issue of transparency and monitoring of the implementation of WTO agreements
was agreed and can go a long way in building confidence in the WTO. Developed
country notifications in agriculture were criticised for being too late and lacking in
transparency. This will improve the governance of the WTO.

The agriculture negotiations, despite being largely successful in the final week of the
July General Council meeting in building a compromise, was criticised for not being
conducted in a transparent manner. The most intense part of the negotiations was
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conducted amongst a small group of five countries. Although Brazil and India represented
the G-20, the detail and complexity of the negotiations and the differences in interest
amongst the members of the G-20 required greater transparency and inclusiveness. In
addition, other major groups were largely left out of these negotiations. These included
the Africa Group, ACP and LDCs, and the G-10 (including countries such as Japan and
Switzerland) which had more protectionist interests in agriculture. The latter expressed
their dissatisfaction with the process. A more inclusive process would need to be found
for the continuation of the negotiations.

3.7 Background to Cotton

The issue of cotton subsidiaad their devastating impact on cotton farmers and over
10 million people in West Africa was tabled in the WTO as a formal submi&sitiey

argued that cotton plays an essential role in the economic development of West and
Central African countries (WCA) — in Benin, Burkina Faso, Chad, Mali and Togo, it
accounts for 5 to 10 percent of the GDP around 30 percent of total export earnings and
over 60 percent of earnings from agricultural exports.

A WTO meeting in Cotonou, Benin, focused attention on the issue and was attended by
WTO members and several multilateral institutions (World Bank, IMF, FAO, UNCTAD).
Technical presentations concluded that West African cotton producers are the most
competitive in the world (least cost producers with highest quélifyje cause of the
decline in their cotton sector is a direct result of high levels of subsidies in the US and
EU that have depressed world cotton prices, amongst other factors.

The development challenges that impact on the cotton sector include efficiency of
production, distribution and marketing; improved infrastructure, cotton production
methods and increasing yield with new varieties; commodity risk management; quality
control and standards; and diversification and value addition in textiles and clothing
(T&C).

The West African countries called for phasing out trade-distorting cotton subsidies,
with a view to their elimination as a separate issue in the negotiations, and financial and
technical support to address a range of supply-side and infrastructure challenges that
faced these poverty stricken countries. In Cancun, the second réositie Text had

called for these countries “to direct existing programmes and resources toward
diversification of the economies where cotton accounts for the major share of their
GDP”, and was criticised for seeking to divert attention from the high levels of trade-
distorting subsidies of developed countries — mainly the US — in the cotton sector.

The July Package

The July General Council decision recognised the “complementarity between the trade
and development” aspects of cotton. The WTO secretariat was urged to work with the
“development community”, viz. multilateral and bilateral agencies. With a promise to
ensure that cotton would be dealt with “ambitiously, expeditiously and specifiéally”

the July General Councial decided to negotiate the issue within the context of the
agriculture negotiations and not as a stand-alone issue that would be fast-tracked as the
West African countries had initially demanded.
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Evaluation

The cotton issue illustrated for many observers of the WTO that trade distorting subsidies
can and do impact negatively on the livelihoods and development prospects of the poorest
developing countries. By refusing to deal with this issue separately, the US inadvertently
underlined the inextricable link between fair trade and development. The trade-distorting
subsidies were depressing world prices and undermining cotton producing countries’
opportunities to increase their exports of the “highest quality cotton produced at lowest
cost” without fighting for a fair deal in the agriculture negotiations for all developing
countries® Thus the fate of the West African cotton producers is now inextricably
linked to an ambitious and successful outcome of the Doha agriculture negotiations.
Success in achieving the high ambition of increased market access, domestic support
and export competition is thus critical.

Subsidised export credits also assist US exporters to compete unfairly in global markets.
Indian government officials explain that their importers of cotton are attracted by the
US exporters who are able to supply them with concessional credit facilities. Governments
of West African countries are too poor to support farmers’ exports with the equivalent
export credit facilities. This issue is part of the agriculture negotiations on export
competition.

The WTO, however did make an important advance in boldly recognising the
complementarity between the trade and development aspects of the cottén issue
Furthermore, it recognised that it would need to work closely with the development
community, including multilateral and bilateral agencies. Thus the WTO acknowledged
that it has a role in building institutional, productive and export capabilities. In addition,
the WTO has recognised some responsibility for these development impacts of trade
and that it needs to play a role in building coherence between the various levels and
bodies responsible.

Cotton is a good illustration of the unfairness of WTO rules: developing countries are
not allowed to use subsidies in their nascent industrial sectors whilst developed countries
such as the US are allowed to use trade-distorting subsidies which destroy the livelihoods
of poor West African farmers.

On the issue of transparency and inclusiveness of the decision-making process, it was
apparent that the West African cause to seek relief for the plight of their farmers did not
yield any significant short-term gains. The negotiating process in the run-up to the July
General Councial saw a somewhat fragmented and non-transparent negotiating process
with the NG-5 leading the agriculture negotiations and the West African countries
negotiating bilaterally with the US on cotton. The bargaining power and negotiating
capacity of the West African cotton countries could be more effectively enhanced by
the more powerful G-20 group of countries, whose members also have an interest in the
elimination of trade- distorting cotton subsidies. A more inclusive and transparent
negotiating process in the WTO would thus benefit the development prospects of poor
West African farmers.
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3.8 Background to NAMA

In the area of industrial products or NAMA the Doha Mandate agreed to “reduce or as
appropriate eliminate tariffs...in particular of export interest to developing countries”.
This mandate thus recognised the many criticisms of the results of the Uruguay Round
by developing countries.

Developing countries have argued that whilst developed countries achieved significant
gains from the Uruguay Round, including increased access to the services sector of
developing countries and new rules on anti-dumping and TRIPs, most developing
countries did not secure benefits through access to developed country markets in products
of particular interest to them, and they have continued to labour under implementation
problems. In addition, global trends in trade over the past decade have seen more rapid
growth in the exports of some countries, particularly in high value-added and high-
skilled products. However, the bulk of developing country exports, made up of
agricultural products and labour intensive manufacturing, has remained static, and their
share of global markets has declified

The WTO Doha Mandate agreed that the deadline for modalities for agriculture should
be at the end of March 2003. For NAMA, the mandate set the deadline at the end of
May 2003. Thus the chair of the NAMA negotiating group prior to Cancun, Ambassador
Girard, began work on developing these modalities. A number of countries put forward
proposals for tariff cutting formulae. The chair modified these and proposed his own
compromise formula and proposal — ‘Elements of Modalities for Negotiations on Non-
Agricultural Products®® or the Girard Proposal. The Girard Proposal contained a number
of elements including: a formula for tariff reductions; a sectoral approach; S&DT
provisions; recognition of the particular situation of newly-acceded countries, a
supplementary approach that included zero for zero, sectoral harmonisation and request
and offer approaches; negotiations to reduce non-tariff barriers (NTBs); and the provision
of technical assistance to developing countries during the negotiations.

This approach was broad enough to include an ambitious outcome to the negotiations
and to allow for flexibilities for developing countries’ needs and interests. The Girard
Proposal, whilst being roundly criticised by both developed and developing countries,
succeeded in providing a basis for the negotiations on modalities for NAMA. However,
as the process of developing modalities was diverted both by the failure to reach
agreement on agricultural modalities at the end of May 2003 and the EU-US Joint Text
of the August 13, 2003, the WTO decided to also produce a Framework Agreement for
Cancun, in line with the agriculture negotiations.

Annex B of the Cancun Text, the ‘Framework for Establishing Modalities in Market
Access for Non-Agricultural Product¥was criticised by developing countries before
and at Cancun for being biased in favour of developed countries and not paying sufficient
attention to the principle of ‘less than full reciprocity’ called for by the Doha Mandate.
In particular the Cancun Text was criticised by developing countries for calling for a
“non-linear formula® and mandatory sectoral tariff reductiGhhe Text was not
adopted due to these criticisms and the subsequent collapse of the meeting.
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In the period up to the July 2004 ministerial meeting some of the major delegations
began to display some flexibility in their approach to the NAMA framework. Bob
Zoellick, the US trade representative, in a conciliatory letter to WTO ministers in January
2004 called for both ambition and flexibiliylIndeed the letter appeared creative in the
manner it dealt with developing countries. Instead of the non-linear formula, he was
prepared to explore a “blended” concept for these countries. Thus he stated that “for
less competitive developing economies, a blended methodology could give flexibility
for sensitive items while enabling the WTO to proceed with an ambitious formula that
significantly narrows the larger gaps”. On the issue of mandatory or voluntary sectoral
negotiations the letter argued the need to find a balance and provide “flexibility for
developing countries, especially the poorer and less developed”. However, in the
negotiations in the months before the July General Councial meeting developed
countrie$® began to insist that the Cancin Text or the Derbez Text (named after the
chairman of the Cancun Conference, Luiz Derbez, the Foreign Trade Minister of Mexico),
should not be amended but accepted ‘as is’, in spite of the criticisms and objections of
developing countries.

The July Package

The chair of the NAMA negotiation Ambassador Stephan Johannesson was thus
constrained to make changes to this text to accommodate developing country concerns.
In addition, the strong linkage many developing countries made between the NAMA
negotiations and the outcome of the agriculture negotiations slowed down the process
of negotiations on NAMA. In the event the NAMA negotiations continued until the
very last moments of the July General Councial negotiations. At this stage, the only
possibility that remained for developing countries was to ensure that the Derbez Text
remained open to negotiation so that the views and perspectives of developing countries
could be included in the post-July negotiations on modalities. Thus Annex B of the July
Package on NAMA called for additional negotiations on the elements of the Derbez
Text. These issues would relate to the treatment of unbound tariffs, flexibilities for
developing countries, participation in sectoral negotiations and prefefénces.

An Evaluation

Developing countries thus succeeded in ensuring that the Derbez Text, which was
perceived to be biased in favour of developed countries, was not imposed on them. The
July Framework Agreement on NAMA has made it possible for the elements of the text
to be further negotiated and ensure that the outcome of the negotiations on modalities is
more balanced and takes into account the interests of developing countries. The debate
on the substance of the framework had thus been postponed.

The negotiations on modalities will now need to focus on the Girard Proposals. The
debate on the approach to the different elements of the Girard Proposal would need to
be negotiatedA developmental outcome would need to take into account the four
elements of the development dimension proposed in this paper.

In addressing the issue of fair trade, the WTO negotiator will need to ensure that due
recognition is given to the enormous imbalances in the global trading system reflected
in the iniquitous distribution of the gains from globalisation and the continued protection
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given by developed countries against the products of poor people from developing
countries. Thus the modalities for liberalisation in NAMA must accomplish two things
simultaneously: i) address the issues of tariff peaks, tariff escalation and the remaining
high tariffs that prevent developing country exports into developed country markets;
and ii) ensure sufficient flexibility in order to accommodate the diversity in the levels of
development of developing countries.

Whilst the sectoral approach provides members with the opportunity to enhance market
access, this should be used as a supplementary approach and entered into on a voluntary
basis. In addition, where developing countries choose to use this approach, it should
include the principle of asymmetry by allowing for limited exclusions, longer phase-in
periods and the possibility of a tariff end-rate above zero for developing countries. In
addition, developing countries need more time to adjust given the significantly larger
impact of tariff adjustments on output, employment and revenue loss. The principle of
‘less than full reciprocity’ would need to be applied in a manner that recognised the
need for proportionality in the adjustment process between developed and developing
countries. However, developing countries are at different levels of industrial and
economic development and thus those least developed countries who are new entrants
to the global economy would need a different co-efficient in the formula to allow for a
relatively slower adjustment process.

Some developing countries will suffer additional burdens of adjustment due to their
particular development situations, including through the loss of preferences. Appropriate
adjustment support will need to be explored for these countries in the modalities. The
burden of these adjustments should not be borne by poor developing countries. For
many of these countries, including the new entrants, the larger challenge to market
access remains that of addressing their capacity constraints that would include measures
to build their institutional, productive and export capabilities.

The NAMA framework proposal has recognised that “Non-Tariff Barriers (NTBs) are

an integral and important part of the negotiatich&educing tariff barriers alone will

not succeed in providing genuine market access for developing countries. NTBs such
as anti-dumping, technical barriers and import licensing in developed countries often
pose significant barriers to exports. Some issues, such as anti-dumping are currently
under discussion in other negotiating groups. Real progress in these areas must be
achieved as part of a single undertaking. Other issues, such as technical barriers to trade
and import licensing are being addressed by WTO subsidiary bodies. However, these
negotiations must be supervised strongly by the NAMA negotiating group to ensure
that the outcome of the NAMA negotiations also include more balanced rules that support
the efforts made in the market access negotiations and do not continue to impede the
exports of developing countries in an unfair manner.

The outcome of the NAMA negotiations in the WTO reflects the increasing assertiveness
of developing countries to ensure that an unfair agreement is not imposed on them. The
US had earlier called for a “blended approach” to the tariff formula to take into account
developing country concerns and the creation of “a middle ground” in the debate on
mandatory or voluntary sectoral negotiations that would take into account that need for
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a “critical mass™®’ However, the attempts by developed countries, including the US,
not to change the Derbez Text later on in the negotiations, whilst recognising that it
does not adequately reflect the needs of developing countries, underlines the need for a
more inclusive and transparent negotiating process that is essential to ensure a balanced
and fair outcome.

3.9 Background to the Singapore Issues: Trade Facilitation

The first ministerial conference of the WTO, held in Singapore in 1996, had decided to
establish a work process to study and clarify the issues that could be included in possible
agreements on the four so-called Singapore Issues. Whilst the study continued, no
agreement could be reached on the launching of