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SUMMARY

Third-country nationals often rely on labour intermediaries for 
assistance when trying to obtain a work permit in EU Member 
States because the procedures can be onerous. These interme-
diaries are often involved in long and opaque subcontracting 
chains that companies use to cut labour costs.

The many exploitative practices that labour intermediaries 
engage in suggest that it would be a good idea to switch from 
a repressive to a preventive approach. The purposes would 
include, among other things: promoting direct employment 
by clarifying who the employer is; increasing labour market 
transparency by introducing an EU registration and licensing 
system for temporary work agencies and private employment 
agencies; and forbidding practices that negatively affect 
working conditions and trade union rights by banning or 
limiting temporary agency work and subcontracting.

BACKGROUND

Third-country nationals (TCNs) seeking employment in the 
European Union (EU) face numerous challenges because of 
the absence of unified recruitment procedures. Each Member 
State imposes different conditions and requirements, creating 
confusion among third-country nationals regarding how to 
obtain a work permit. Often unfamiliar with their rights, they 
are exposed to exploitation, particularly when relying on labour 
intermediaries for assistance with visas, accommodation and 
transportation.

Different labour intermediaries step in to ‘facilitate’ the 
recruitment process for third-country nationals, making these 
workers dependent on them for various services. Furthermore, 
third-country nationals posted by their employers to other EU 
Member States are especially vulnerable. In fact, posted third-
country nationals are doubly dependent on their employer 
because they have permission to reside as long as they are 
posted by him/her.1 Therefore, ‘posted third-country national 
workers are generally more exposed to abusive practices, 
such as fraudulent posting, labour rights violations, precarious 
working conditions or irregular payment or non-payment of 
social contributions’ (European Commission, 2024: 33; Milieu 
Consulting SRL and EFTHEIA, 2023: 8). Often, they accept 
remuneration below what they are entitled to, but which is 
still much higher than what they can obtain in their country 
of origin (Ecorys, HIVA-KU Leuven, Spark Legal and Policy 
Consulting, and WMP Consult, 2024: 169). Furthermore, in 
the case of posting of workers, third-country nationals ben-
efit from the right to equal treatment only with home state 
nationals (Article 12 Directive 2024/1233).

On many occasions, labour intermediaries operate in long 
and opaque subcontracting chains, often set up to separate 

1 A state can require a residence permit for posted third-country na-
tionals only after a three-month period of residence, if this is in the 
public interest and does not go beyond what is necessary in order to 
attain that objective (ECJ, 20.6.2024, C-540/22, § 102).
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control and profit from risks and responsibilities and so cut 
labour cost (Borelli, 2022).

Hitherto the EU has relied mainly on a repressive ex post 
approach (adopted, for example, in Directives 2009/52, 
2011/36, 2014/67) to fight abuse and exploitation with regard 
to labour rights violations and labour intermediaries. However, 
the many exploitative practices involving workers, especially 
in a cross-border context (European Commission, 2024: 20; 
Ecorys, HIVA-KU Leuven, Spark Legal and Policy Consulting, 
and WMP Consult, 2024: 129 and 133), suggests that it 
would make sense to adopt a more prudent approach and to 
better regulate these intermediaries.

Labour intermediaries can easily evade detection, especially 
in industries such as agriculture and transportation, where 
the workforce is mobile or scattered, and many third-
country nationals, often not speaking the local language, 
are employed. Inspections are often too infrequent to deter 
violations because of a lack of resources and understaffed 
labour authorities. Furthermore, temporary work and recruit-
ment agencies ‘can be set up, dismantled and then set up 
again elsewhere relatively easily’ (European Commission, 
2024: 28). Therefore, inspections often arrive too late when 
abusive labour practices have already been readapted to elude 
controls and these agencies have vanished without paying 
workers their wages. Moreover, ‘the complex employment 
relationships that are usually formed when temporary work 
agencies and labour market intermediaries are involved make 
monitoring and enforcement even harder’ (Ecorys, HIVA-KU 
Leuven, Spark Legal and Policy Consulting, and WMP Con-
sult, 2024: 133). This problem is exacerbated by the fact that 
labour intermediaries are not clearly defined in EU law, which 
makes regulation and oversight more difficult.

Clarification of the status of labour intermediaries is urgently 
required to establish which standards, obligations, liabilities 
and rules of operation should apply and which regulatory 
bodies should be responsible for inspection and enforcement 
(European Economic and Social Committee, 2016, § 7.1). This 
is even more urgent in relation to the growing role of technol-
ogies that help labour market intermediaries to provide online 
assessment, labour market information and employment 
services to job seekers and employers, offering a broad variety 
of services worldwide (European Commission, 2020a, § 3.6).

Currently, intermediaries are regulated by the Platform 
Workers Directive amidst considerable confusion. Further-
more, the terms ‘labour intermediary’ and ‘labour market 
intermediary’ are used by the European institutions in several 
other contexts, such as temporary agency work and human 
trafficking (European Commission, 2014, § 4.4; European 
Commission, 2016, § 3.1; European Commission, 2020, § 5.2; 
European Parliament, 2016, § 11), third-country nationals 
(European Commission, 2021), and the EU talent pool 
(European Commission, 2023). The risk that such confused 
terminology entails is that all these different practices may 
be deemed lawful, blurring existing regulations. This policy 
brief aims at clarifying the point that an EU definition on 
labour intermediaries is not need. Instead, the following 

are necessary: promoting direct employment by clarifying who 
the employer is; increasing labour market transparency by set-
ting up an EU registration and licensing system for temporary 
work agencies and private employment agencies; forbidding 
practices that negatively affect working conditions and trade 
union rights by banning or limiting temporary agency work 
and subcontracting.

PROBLEMS OF DEFINITION: 
FORMAL AND SUBSTANTIAL EMPLOYER

The majority of EU countries have civil law legal systems. In 
this system, the employment relationship is based on two ele-
ments: recognition of a power to direct and control workers 
and prohibition of a separation between formal employer 
and actual employer. According to this second element, if 
the person who exercises the power to direct and control the 
working activity is different from the person formally named 
in the employment contract, then it is the former and not 
the latter who must be regarded as the employer in terms of 
the scope of employment protection (Corazza and Razzolini, 
2014: 111).

The two elements of the employment relationship are strictly 
intertwined. The employer exercises the power of control and 
direction, and because employees are subject to this power, 
the employer has to meet certain obligations, introduced to 
protect workers. The prohibition of a separation between the 
formal employer and the actual employer stems also from 
the way in which labour legislation and collective agreements 
have been set up in all EU countries. In many circumstances, 
they depend on who the employer is. For example, some rules 
apply only to employers operating in certain sectors, having 
a certain number of employees or a certain turnover, being 
constituted in certain legal forms, and so on.

Therefore, if a person who is included in the employment con-
tract only formally can be considered the real employer, labour 
law would cease to be mandatory and would be subject to 
the employer’s whim. In this case companies would be able 
to choose which labour legislation and collective agreements 
apply to its workforce. This would amount to a market for 
rules in contrast to rules for the market (Supiot, 2005).

Currently, EU law does not provide a general definition of 
employer. In AFMB2 the Court of Justice (ECJ) has stated 
that when the definition of the term ‘employer’ determines 
the applicable law and hence requires an autonomous and 
uniform interpretation throughout the European Union, the 
substantive or actual employer should prevail over the formal 
employer.3 The ECJ thus rejected the market for rules (that is, 
the possibility for the substantive employer to decide which 
law shall apply to its employment relationship by operating 

2 ECJ, 16 July 2020, C-610/18.
3 A similar approach was adopted in Voogsgeerd (ECJ, 15 December 

2011, C-384/10) to determine the applicable law according to Article 8 
of the Rome I Regulation.
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through a formal employer) and stated the validity of the 
rules for the market, namely, the fact the EU law determines 
the rules to be respected in the single market to ensure fair 
competition and decent working conditions.

Considering the role played by the prohibition of separation 
between formal and substantive or actual employer to ascribe 
an employer’s duties and responsibilities, it would be crucial to 
extend it to cover any instance in which EU law regulates the 
employment relationship. As stated by some scholars, when 
implementing Directives aimed at protecting workers’ social 
rights, ‘Member States may not diverge from the EU approach 
to the concept of the employer, if doing so is to the disadvan-
tage of the worker’ (van Schadewijk, 2021: 381).

In many Member States, the prohibition of separation between 
the formal and the substantive employer is a major remedy in 
case of illegal labour: being considered employed by the com-
pany for which they actually work (substantive employer), and 
not by the labour intermediary that has formally hired them 
(formal employer), workers can benefit from the regulations 
applicable to the substantive employer. This usually guarantees 
better rights. Moreover, the substantive employer (as well as 
the formal employer in countries where joint liability is imple-
mented) is made liable for respecting labour regulations.

TEMPORARY AGENCY WORK

Temporary agency work is regulated by Directive 2008/104/EC. 
According to this directive, a temporary work agency (TWA) 
‘concludes contracts of employment or employment relation-
ships with temporary agency workers in order to assign them 
to user undertakings to work there temporarily under their 
supervision and direction’ (Article 3 § 1.b)4. Consequently, in 
case of temporary agency work the user undertaking exercises 
the power of control and direction and the agency just supplies 
the workers. By contrast, in the case of subcontracting the 
contractor (or subcontractor) provides a service by relying on 
its own business organisation and workforce, bearing the risks 
and the responsibilities and exercising the employer’s powers 
of control and direction (Corazza and Razzolini, 2014: 112).

Despite the broad definition of temporary work agency under 
the 2008 Directive, several labour intermediaries do not come 
within its scope: one example is private employment agen-
cies that match labour demand and supply, without hiring 
the workers. The lack of a European regulation on private 
employment agencies is becoming more and more unjusti-
fiable given their growing role in national and transnational 
subcontracting chains5 and the fact that since 1997 they have 
been regulated by an ILO Convention (ratified for the moment 
by only 13 countries).

4 The same definition appears in Article 2(h) of Directive 2009/52.
5 The development of private employment agencies has followed the 

ECJ decision in Job Centre Coop (11.12.1997, C-55/96), in which the 
Court denied the possibility to maintain public employment services 
as a monopoly because they were not capable of efficiently satisfying 
the needs of job seekers in the labour market.

Moreover, Directive 2008/104 regulates only temporary assign-
ment of workers.6 A permanent assignment would mean, for 
the worker concerned, working side by side with other people 
without having the same employer, the same working condi-
tions and the same trade union rights. Job stability would be 
seriously threatened because the user can easily renounce the 
contract with the agency, which can then dismiss the worker. 
Worker representatives would be seriously affected because, 
on one hand, the threshold necessary to set them up in the 
user undertaking would be more difficult to reach and, on the 
other hand, agency workers cannot fully participate in and 
be represented by them. Therefore, permanent assignment of 
workers hired by a temporary work agency should be banned.

Other problems concerning Directive 2008/104/EC are related 
to the equal treatment principle. First, it is limited only to 
basic working and employment conditions7; second, it can 
be derogated in several ways, whose legitimacy is often not 
easy to assess8; third, its scope is limited to temporary agency 
work and it does not apply to other cases of labour supply and 
subcontracting chains.

Besides that, Directive 2008/104 does not establish any joint 
and several liability for the user, meaning the entity for which 
the temporary agency worker works and who effectively 
exercises the power of control and direction over them.9 This 
aspect, as well as rules concerning trade union rights, should 
be strengthened in order to avoid the deresponsibilisation 
entailed by temporary agency work and to limit negative 
consequences for worker organisations.

Finally, it should be pointed out that temporary work agen-
cies operating at transnational level are often involved in very 
opaque subcontracting chains. Besides that, transnational 
temporary agency work can promote the market for rules. 
In fact, instead of directly hiring their workforce, companies 
can benefit from the temporary agency workers assigned by 
an agency established in a country in which labour and social 
security law are less stringent. To prevent this risk, Directive 
2018/957 has obliged Member States to guarantee posted 
workers the terms and conditions of employment that apply 
pursuant to Article 5 of Directive 2008/104/EC to temporary 
agency workers hired out by temporary-work agencies estab-
lished in the Member State where the work is carried out 
(Article 3 § 1(b) of Directive 96/71). Moreover, host States are 
allowed to further extend the scope of terms and conditions 
that apply to posted temporary agency workers (Article 3 § 9).

Another important step in fighting the market for rules was 
taken by the ECJ in Team Power. According to the Court, for 
a temporary work agency established in a Member State to 

6 ECJ, 22.6.2023, C-427/21, Alb Fils Kliniken, § 47.
7 On the interpretation of the concept of ‘basic working and employ-

ment conditions’ see ECJ, 22.2.2024, C-649/22, Randstad Empleo.
8 See, for example, ECJ, 15.12.2022, C-311/21, TimePartner Personal-

management, § 50.
9 ILO Convention No. 181 demands that States determine and allocate 

the respective responsibilities of private employment agencies and of 
user enterprises, with a view to guaranteeing adequate protection to 
the workers concerned (Article 12).
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be considered as such it needs to carry out ‘a significant part 
of its activities of assigning temporary agency workers for the 
benefit of user undertakings established and carrying out their 
activities in the territory of that Member State’.10 In this case 
only, the temporary work agency can post its workers abroad, 
continuing to apply the social security legislation of the home 
State.

PLATFORM LABOUR INTERMEDIARIES

In the debate on labour intermediaries platforms matter for 
two reasons: on one hand, some platforms can match supply 
and demand for work (that is, platforms can operate as 
recruitment agencies); on the other hand, platform work can 
be mediated by intermediate companies that engage workers 
and then provide services to the platforms.

The growing presence of online recruitment agencies and 
their potential capacity to provide services worldwide make 
the labour market even more opaque. Besides, these agencies 
threaten the national registration, licensing and certification 
system because they can easily operate at transnational level. 
Thus, their presence further supports the necessity of a Euro-
pean registration and licensing system.

To solve the problems generated by platforms resorting to 
labour intermediaries (Sabanova, Badoi, 2022: 12), the Plat-
form Workers Directive obliges Member States to take appro-
priate measures to ensure that ‘persons performing platform 
work who have a contractual relationship with an intermediary 
enjoy the same level of protection afforded under this Directive 
as those who have a direct contractual relationship with a dig-
ital labour platform. To that effect, Member States shall take 
measures, in accordance with national law and practice, to 
establish appropriate mechanisms, which shall include, where 
appropriate, joint and several liability systems’ (Article 3).

The wording of Directive 2024/2831 is quite ambiguous. From 
the long list of definitions given by Article 2 of the Directive, it 
can be inferred that:

 – a ‘digital labour platform’ organises work through auto-
mated monitoring or decision-making systems;

 – these systems are used to take or support decisions that 
significantly affect persons performing platform work and 
to monitor, supervise or evaluate their work performance;

 – individuals who perform platform work (that is, the work 
organised through a digital labour platform) can have a 
contractual relationship with the digital labour platform 
or the intermediary;

 – the intermediary makes platform work available to or 
through a digital labour platform.

10 ECJ, 3.6.2021, C-784/19, Team Power Europe, § 68.

Which leads again to the question: who is the (actual) 
employer? And what is the role of a potential intermediary?

The Directive does not answer the first question. It affirms the 
primacy-of-facts principle for determining the existence of an 
employment relationship, adding that the relevant facts shall 
include the use of automated monitoring or decision-making 
systems. Where the existence of an employment relationship 
is established, the party or parties assuming the obligations of 
the employer shall be identified in accordance with national 
legal systems (Article 4).

If automated monitoring or decision-making systems imply 
an employment relationship, then the digital labour platform 
should be considered to be the substantive employer of these 
workers. As already pointed out (§ 2), the EU law does not 
generally oblige Member States to classify as employer the 
person who effectively directs and controls working activities; 
however, this can significantly disadvantage workers. Thus, 
Directive 2024/2831 missed an opportunity to specify this 
principle at EU level and risks jeopardising the protection 
assured to platform workers.

Article 3 of the Platform Workers Directive obliges Member 
States to guarantee to persons performing platform work 
who have a contractual relationship with an intermediary the 
same level of protection as those who have a direct contractual 
relationship with a digital labour platform. However, this rule 
concerns only the protection afforded under the Directive; 
consequently, workers who have a contract with an inter-
mediary can have different wages, different working time, 
different annual leave and so on from what they would have 
in case of direct employment with the digital labour platform.

Besides, Directive 2024/2831 does not prevent platforms from 
resorting to intermediaries to circumvent employer obligations. 
Article  3 requires the adoption of joint and several liability 
systems, but only “where appropriate”. Moreover, rules on 
joint and several liability can be implemented differently by 
Member States. For example, they can have limited scope (for 
instance they can concern wages only), can be ruled out when 
fulfilling due diligence obligations, and can apply only for a 
certain period (such as one or two years).

Intermediaries that conclude contracts of employment with 
workers in order to assign them to a digital labour platform 
should be considered temporary work agencies and comply 
with the corresponding regulation (De Stefano and Wouters, 
2019).

In the event that, despite the use of automated monitoring 
or decision-making systems, persons performing platform 
work are classified as self-employed, the intervention of an 
intermediary creates a subcontracting chain: the digital labour 
platform is the client, the intermediary is the contractor and 
the persons performing platform work are subcontractors. In 
this case as well, Directive 2024/2831 missed an opportunity 
to limit long subcontracting chains, forbidding contractors to 
subcontract work to be performed by individuals.
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Finally, it should be pointed out that the algorithmic manage-
ment chapter of Directive 2024/2831 concerns only digital 
labour platforms and a general EU regulation on algorithmic 
management systems is currently lacking.11

CONCLUSIONS AND RECOMMENDATIONS

Taking into consideration the different roles played by labour 
intermediaries and the many shortcomings and loopholes of 
the current regulation, the following are recommended:

 – Promote direct employment by clarifying that the 
prohibition of separation between the formal and the real 
employer operates in all cases in which EU law regulates 
the employment relationship. This clarification is urgent 
after the decision in Omnitel Comunicaciones (24.10.24, 
C-441/23) in which the ECJ applied Directive 2008/104 to 
any person who enters into an employment relationship 
with a worker in order to assign him/her to a user under-
taking, even though that person does not have the rele-
vant administrative authorisation. De facto, this decision 
risks facilitating the circumvention of national licensing 
systems and, consequently, breaching the prohibition of 
separation between formal and real employer.12

 – Increase labour market transparency by setting 
up, at EU level, a registration and licensing system for 
all temporary work agencies and private employment 
agencies operating in the single market (even though 
they are established in a third country).13 As underlined by 
Eurofound and by the UN Working Group on Trafficking 
in Persons,14 making use of registration and licensing helps 
to “enforce and sanction labour market intermediaries 
which might be engaged at the entry point of trafficking” 
(Eurofound, 2016: 2).15 This system should be set up at 
European level to harmonise the different national leg-
islations currently existing (Eurofound, 2016: 20)16 and 
to facilitate monitoring of transnational operations, data 
sharing and data exchange.

11 In Italy (Tribunal of Padua n. 550/2019) and in the United States 
(https://onlabor.org/august-23-2024/), the use of these systems has 
been taken into consideration in decisions to allocate an employer’s 
duties and responsibilities to companies (such as Amazon) that exploit 
them.

12 National licensing systems, authorising only certain agencies to hire 
workers who are then subordinated to the user’s power to direct 
and control, aim to limit derogations to the prohibition of separation 
between the formal and the real employer.

13 Registration and licensing were requested by European Parliament 
(2020, § 53). ILO Convention No. 181 demands effective and trans-
parent registration and licensing for private employment agencies 
to protect workers against human rights abuses in the recruitment 
process (Article 3).

14 https://www.unodc.org/unodc/en/treaties/CTOC/working-group- 
on-trafficking-november-2015.html

15 On the role of licensing labour market intermediaries see Davies 
(2020), p. 251.

16 Coordination of existing national systems is very problematic when 
agencies operate at transnational level because the host states cannot 
demand compliance with standards already complied with in the 
home state (ECJ, 17.12.1981, Webb, 279/80).

 – License only those agencies that respect EU law and ILO 
Conventions, as well as ILO general principles and oper-
ational guidelines for fair recruitment and definition of 
recruitment fees and related costs. Therefore, agencies 
operating in the single market shall not demand a recruit-
ment fee from workers, confiscate workers’ documents, 
discriminate against workers, or bind workers to a specific 
employer/user. They have to provide workers with reliable 
and understandable information on their conditions of 
employment before the effective beginning of their job 
and in a language they understand, as well as informa-
tion on the procedure for obtaining the relevant permit 
and the rights, obligations and procedural safeguards of 
third-country workers and their family members.17 To this 
end, the scope of the obligation to provide information 
established in Article 4 of Directive 2019/1152 should be 
extended to all private employment agencies and tempo-
rary work agencies operating in the EU.

 – Limit temporary agency work and subcontracting 
or ban them for activities and sectors that present a high 
risk of negatively affecting working conditions.18 Further-
more, “recruitment, placement, temporary work agencies 
and other intermediaries should not be allowed to provide 
workers in posting situations” (EFFAT, ETF, EFBWW, 2024: 
11). Moreover, the maximum share of temporary agency 
workers should be limited, as well as the maximum 
duration of the assignment and the number of successive 
assignments (EFFAT, ETF, EFBWW, 2024: 11).

 – Forbid Member States that have issued work permits to 
posted third-country nationals to refuse their readmission 
to their territory, for any reason whatsoever.19 Back in their 
home country, third-country nationals should be guaran-
teed rights under the new Single Permit Directive (Direc-
tive 2024/1233). In fact, Article 3 § 2(c) excludes posted 
third-country nationals from the scope of the Directive but 
only “as long as they are posted”. Thus this shall not affect 
third-country nationals who return to their home country 
after having been posted.

Moreover, host Member States shall enact mechanisms to 
ensure that posted third-country nationals may submit a 
claim against their employer and any jointly liable person 
for any remuneration or worker rights’ violations. The host 
Member States shall also grant residence permits of lim-
ited duration, linked to the length of the relevant national 
proceedings.20

17 On the state’s duty to inform third-country nationals see Article 16 of 
Directive 2024/1233.

18 See Article 5 of Directive 91/383. According to Article 2 § 4 of ILO 
Convention No. 181, a Member may “prohibit, under specific circum-
stances, private employment agencies from operating in respect of 
certain categories of workers or branches of economic activity”.

19 See Article 2 § 5 of the Proposal for a Directive of the European Par-
liament and of the Council on the posting of workers who are third-
country nationals for the provision of cross-border services (1999/C 
67/09), COM(1999)3.

20 See Recital no. 27 and Article 6 § 2 of Directive 2009/52.

https://onlabor.org/august-23-2024/
https://www.unodc.org/unodc/en/treaties/CTOC/working-group-on-trafficking-november-2015.html
https://www.unodc.org/unodc/en/treaties/CTOC/working-group-on-trafficking-november-2015.html
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 – Make users and subcontractors accountable for compli-
ance with the applicable labour and social security legisla-
tion and collective agreements, as well as for the sanctions 
imposed in case of their violation (full joint and several 
liability) within the framework of temporary agency work 
and subcontracting.

 – Remove derogations established by Directive 2008/104 
with regard to the right to equal treatment between 
workers in order to ensure decent working conditions and 
fair competition among companies operating in the single 
market. Equal treatment shall apply also to workers hired 
by subcontractors.

 – Establish a complaints mechanism for workers, including 
third-country nationals, independently of their legal 
status, through which they can file a complaint in case 
the employer violates their rights or their own obligations 
directly or indirectly through third parties, such as trade 
unions or non-governmental organisations.

 – Increase the number of labour inspections by national 
authorities and jointly coordinated inspections by the ELA.

 – Implement dissuasive sanctions for agencies and compa-
nies involved in fraudulent recruitment practices, com-
mitting worker rights’ violations or profiting from such 
violations (including revocation of licenses).

The many loopholes in the existing EU legislation and the 
exploitative practices (sometimes amounting to trafficking 
for the purpose of labour exploitation) that some labour 
intermediaries engage in cannot be dealt with by stepping 
up repressive measures only. In fact, ex-post controls will not 
be sufficient because of the shortage of labour inspectors and 
their lack of resources, not to mention the time-consuming 
controls that long subcontracting chains entail, especially 
in cross-border situations, and the bad effects on working 
conditions and trade union rights that result from third-party 
employment. The abundant evidence of abuse and exploita-
tion demonstrates the need to switch from a repressive 
approach to a preventive approach, aimed at promoting 
direct employment, increasing labour market transpar-
ency and forbidding practices that negatively affect 
working conditions and trade union rights. 
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