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Introduction

Anja Wollenberg

This collection of articles and interviews has come about as part
of an effort to support the process of enacting media-relevant
legislation in Iraq with the aim of encouraging media develop-
ment within the country. Our aim here has been to provide Iraqi
and international expert-commentary on current draft laws and
legislative issues in this area, as well as on various aspects of
media development in Iraq which are relevant to the formation
of a legislative basis. The background to this initiative is the
current debate over various versions of a drait law for regulating a
public service broadcaster, and for establishing an Iraqi requlatory
authority. In light of the increasing danger to which journalists
and media producers are exposed in Iraq, and considering the
spreading sense of resignation and discouragement plaguing
the field, we believe the prompt erection of legislative structures,
or at least the stimulation of a process which brings about such
structures, to be elementary to the maintenance and improve-
ment of what is still a dedicated drive toward open and public
communication in Iraq.

Regulating Public Communication

The legal framework for media work in Iraq today is a shadowy
patchwork made up of old and new provisions, all of which beg
to offer when it comes to legitimacy and validity. Handling of
media-relevant delinquencies such as slander, libel, disturbing the
public order, and publishing of false or confidential information
is —as long as parliament has not passed any new laws governing
these areas — still regulated by the old penal code implemented by
the deposed regime. Overriding that code, there is a whole list of
CPA orders for the regulation of media work, which was passed
under the leadership of Paul Bremer. These include Orders Nr 14,
65 and 66, which will retain the force of law until being replaced
by “real Iraqi” laws, and which will, until then, remain ineffectual
by way of their tainted origins. Parallel to those, various “Codes
of Conduct” have also been issued. These were meant to serve as
guidelines for journalistic work but have hardly been made known
to editorial offices. In short: journalists, publishers, and editors
balance their work upon the shaky foundations of possible laws,
which, due to their dated, provisional, or improvised nature, invite
disregard as well as abuse.

More radically than done by the power of the state, however, the
scope of operation for media producers is defined by the unwrit-
ten laws of the street. A comprehensive catalogue of duties and
prohibitions comes into play here; though nowhere documented,
they seem to be thoroughly understood by all those involved. Even
the smallest infringement presents a very real danger concerning
the lives of employees and the existence of media outlets.

Development of the Media Landscape

In this thicket of conflicting working conditions, a media landscape
has been forged which, through its density and diversity, continues
to give credence to an existing drive toward achieving open com-
munication, and which, on the other hand, through its selective
silence, points toward a growing fear of the arbitrariness involved in
both state and nongovernmental encroachments. The informational
map in the center of this booklet gives an overview of the degree
of presence and the locations of newspapers, radio stations, and
television stations in Iraq. Among those listed, for example, are
21 Newspapers in Kirkuk, 24 radio stations in Baghdad and 21
Iraqi TV Satellite channels. There is no other nation in the Arabic
region which can boast of such a high rate of productivity. That
being the case, a majority of all media outlets in Iraq are operated
by political parties, religious institutions, or other interest groups.
Reporting is accordingly biased or often partisan. What is even more
remarkable is the tendency of political parties to produce not just
one newspaper or one radio station but more to combine all media
tools available. Large parties such as the SIIC, the DAWA, the Iraqi
Islamic Party, or the two Kurdish parties, the KDP and the PUK, all
operate websites as well as television channels, newspapers and
radio stations, attempting in this way to optimize their outreach
capacities both qualitatively and quantitatively.

Parallel to the media activism fostered by political parties, the
public service broadcasting sector has developed with astounding
speed. The Iraqi Media Network (IMN), originally erected by the
Coalition Provisional Authority (CPA) upon the rubble left of the
demolished Ministry of Information, is now managing more than
28 outlets (both television and radio). In the collective perception
of the nation's citizens, one basic function employed by the IMN is
that of promoting governmental politics and presenting the achieve-
ments of government in a positive light. In general, Iraqi viewers,
listeners, and readers seem to command a remarkable sensitivity
to any form of partisanship, which is accepted as normalcy and
taken into account when perceiving media content.

Alongside state and party affiliated station groups, a group of inde-
pendent media outlets hoping for a rapid response from the market
was able to establish itself and is now, despite all contradictory
developments, “holding on". In describing motivations behind the
preservation of activities, largely idealistic goals are often formu-
lated, such as “supporting the democratic process, surmounting
ethno-confessional conflicts, and fostering political education and
support for Iraqi citizens in these terrible times". The intercon-
nection of both idealistic and commercial aims and the concurrent
aspiration toward independence points toward the singularity of
the Iraqi situation, which, when viewed using the formulas of
international standards, is only partly comprehensible.



The Contributions

Because lawmaking in Iraq can take place successfully only through
due consideration of the realities there, a series of contributions to
the book at hand are dedicated to various aspects of Iraqi media
production and reception. It is in this context that the subject is
broached by Anna Zayer (Sabah Al-Jadeed), who informs us over
the habits of Iraqi television viewers, surprising us with a number of
unexpected preferences. Ibrahim Al-Marashi (Bogazici University,
Istanbul) and Anja Wollenberg (MICT)have engaged themselves
in dealing with the relationship between Iraqi media content and
the increasing violence and conflict plaguing the society. Strate-
gies employed by the Iraqi media in taking part in escalation, on
the one hand, and the resolution of conflicts, on the other, are
discussed in their pieces. Ahmad Al Rikaby (Radio Dijla) reports
on how the attitudes of employees at his radio station and those of
the listening public have developed together over the past years,
and on how he tries at his station to realize the ideals of balance
and integration in forging a model for Iraqi media.

The possibilities felt and realities faced by public service broad-
casting in Iraq are elaborated on in the second part of the book.
Monroe Price (Annenberg School of Communication) advocates
greater differentiation and realism in defining which tasks “public
service broadcasters” can and should perform. Depending on the
political developments to come in Iraq, it will have to be decided
how relationships to the state and its possibly decentralized in-
stitutions can be sensibly shaped. In contrast, from the current
and inside perspective he enjoys as a member of the Board of
Governors at the Iraqi Media Network, Ali Al- Awsi (IMN) speaks
about internal conflicts and developmental aims held by the public
service broadcaster in Iraq today.

Although statistics reveal low levels of usage, the Internet in Iraq
is of elementary and growing importance for the preservation of
cross-border networking and the possibility of taking part in the
international stream of information. That is why, in the third part
of the book, Salam Pax illuminates the presence of Iraqi citizens
and institutions on the Internet, and Peng Hwa Ang (Nanyang
Technological University) argues against any blanket demonization
of Internet regulation. According to him, regulation can and must
be seen in Iraq as a tool with which the desired propagation of
Internet usage by producers and consumers can be encouraged.

The current draft law for defining competencies and duties to be
shared by an Iraqi regulatory authority facing the parliament is
discussed and critiqued in the fourth part of the book. Douglas
Griffin (Albany Associates) supports the proposed law on the whole
but sees the need for revision in defining penalties, which, in his
view, are disproportionately high. In following, Sophie Redmond

(Article 19) formulates proposals for a short and middle term provi-
sion for regulating the awarding of licenses to Iraqi broadcasters,
and for ensuring the implementation of journalistic principles in

the production and distribution of information.

Thsan Walzi (MICT) reports out of Iraqi Kurdistan on authoritar-
ian tradition and its continuing influence in the formulation and
implementation of laws governing the freedoms of speech and of the
press. Zuhair Al-Jezairy (Aswat Al-Iraq) concludes by commenting
on observations concerning the current efforts being made by the
Iraqi government to link the free press to the power mechanisms
involved in enforcing its politics. A lack of precision when defining
what is forbidden by law belongs to the power politics implemented,
as does the inclusion of encroaching limitations to guarantees of
freedom, often added in the manner of a footnote (as is the case,
for example, in both the old and new constitutions).

Volker Grassmuck (Humboldt University Berlin) illuminates the
flexibilities of international agreements on copyright protection
like the AAPAR, TRIPS and WCT and argues for a minimum level
of protection in Iraq in order to avoid any stifling of education and

development in Iraq.

Because the trend towards autonomy in the various provinces and
cities of Iraq is also growing with regard to media development,
resulting in a motley diversity of directions, we have dedicated a
separate category to regional observations made by our colleagues
on the ground and have named these Regional Snapshots. Impres-
sions on media production in Mosul, Kerbela, Najaf, Nasseriyah,
and Baghdad are distributed throughout the book.

We have attempted to compile an array of documents which can
lead to an improved understanding of the state of development
of the media in Iraq and which can also be used by all those
involved in the process of lawmaking — advising, writing, and
observing — as a source of orientation and inspiration. We have
therefore attempted, in light of this intention, to exclude general
observations and, instead, to seize upon concrete phenomenon,
themes relevant to practical application, and specific interrogation
of problems. We thank all participating authors for their great
contributions to this book.




What do Iraqis watch on TV?
The Story of the 600 Diary Keepers

Anna Zayer

For a period of three months in 2005, six hundred Baghdadi
families were asked to keep a diary about the programs they
watched on television. Sometime later, in Baghdad and several
other southern cities, 1500 surveys were taken, revealing the
most watched programs. The results were surprising. “Iraqi
Star”, a daily pop-star and idol-oriented program on the chan-
nel Al-Sumeria, was the most popular program during the first
month of diary-keeping. Less than hali of the people involved
watched news programs. Even during Ramadan, viewers remained
disinterested in religious programs and channels.

The idea of asking people to keep a diary arose when our organiza-
tion Civil Pillar received funding from the UNDP to organize a film
festival in cooperation with Iraqi television channels. The plan was
created to show twenty-three documentary films from independent
directors all dealing with countries in which wide-spread political
changes had taken place, as was the case in Iraq in 2003. These
countries included Algeria, South-Africa, Serbia, Chile, Mexico,
India, and others.

The Iraqgi channels Sumeria (based in Lebanon), Fayha (based in
Dubai), Nahrain (based in Egypt), Kurdistan TV, Irakiyya, Ashur,
Forat and Salam TV had all agreed to participate. We were also
going to train journalists in holding opinion polls and public
debates, and in how to utilise those in the media. The last part of
the project was to be a series of sixteen weekly talk-shows called

"Constitutional Horizons", aired on Sumeria television.

The UNDP was interested in gaining insight into the outcomes
produced by airing the films, which were meant to stimulate debate
in Iraq on the draft constitution and the December 2005 elections.
It was clear that American companies involved in television rating
in Iraq would be of no use to us. These companies were merely
interested in asking viewers to rate Iraqi channels, but not programs.
I suppose they served to help the Pentagon decide which channels
should receive funding, or even some of the lucrative television
advertising spots (going at that time from $6.00 to $80.00 per second,
depending on the reach of the channel). This would not have
helped us in understanding Iraqi preferences — and discovering
whether or not people were watching our talk-shows and films.
We also beleived that, in a state which had just come out of an era
pervaded by secret police surveillance, it was too early to introduce
the electronic tracking of viewers' behavior.

Some six students then, all energetic young women and one young
man, each went out armed with one hundred pre-printed diaries

and pencils to various neighborhoods throughout the capital, and
explained the purpose of the operation, promising participants
a small gift, which they would receive in the first few days of
the following month, at which time the students would return
to retrieve the used diaries and deliver new ones. The women
then went together to Al-Shorja, a huge wholesale area in one
of the centers of Baghdad, comparable to the old Halles in Paris,
and, for the first time in their lives, bought six hundred bottles of
shampoo, bars of soap, skin creams, lipstick, bathing sponges, and
nail polish. It was obvious from looking at the gifts purchased, and
later from the results, that the diary-keeping was mainly done by
women and girls. “Adam and Eve", a program on women's rights,
ranked high.

Towards the end, subtitling the films in Arabic and Kurdish took a
great deal of time. While, at least in my own experience, subtitling
had usually been done within a matter of hours, it turned out there
was no subtitling software available in Baghdad, and importing it
was no simple task. Subtitling for the project was therefore done
using Power Point, the same procedure used back when Saddam's
son Uday was busy pirating American movies and torturing transla-
tors for spelling mistakes. After struggling with various studios,
we concluded with resignation that the subtitling of a single film
would take up to three days, and that there was only one studio that
would be able to do it. The engineer there had also gone on vacation
to get married, and the studio's generator boycotted producing
electricity periodically. As a result, the films were aired much later
than had been planned and hardly turned up in the diaries at all.
None of the stations were able to inform us in advance about the
exact times at which they would be broadcasting the films due to a
general lack of planning. The manager of the diary project, which
we had dubbed Greenmile, tried to get some help from locals in
Kurdistan to extend the project to the Kurdish region, but she was
only met with suspicion: “Why do those Arabs want to know what
we are watching?"” The idea of extending the project to Kurdistan
thus had to be abandoned.

I have tried to forget the other nerve-wracking problems we faced,
such as getting the contracts signed with the television stations,
the chaotic viewing-day we organized with the channels in order
to present them with a ten minute-trailer from each film, the gru-
eling hand-counting of the results (every month around 72,000
entries), the bookkeeping for the project, and the cooperation
with a company in Amsterdam to bring the films to Iraq. Irakiyya,
Ashur, Forat and Salam TV withdrew from the project because an

Anna Zayer is project manager of the Iraqi daily newspaper Al-Sabah Al-Jadeed (The
New Morning). Together with Ismail Zayer, she also runs Civil Pillar, an organization
devoted to support and training for Iraqi media. (www.civilpillar.org ) Before 2003 she

worked as foreign correspondent for several Dutch media outlets and was editor in
chief of a variety of magazines. She wrote two books, one on her experience in Iraq
and an investigation into trafficking of women in Western Europe.




Indian film on sectarian violence between Hindus and Muslims
depicted women with bare arms... It was and is terribly hard to
achieve professional results in Iraq. In the end, we had obtained
beautiful and interesting figures, but not the information needed
for the project with the UNDP!

Whatever it was we had aimed at doing, we ended up arriving
each month at compiling a list of “winners".

We will have a quick look here at the three best watched programs
from each month

(for a complete list, see the pages which follow):

August 2005:

IRAQI STAR (Al-Sumeria, a kind of Iraqi Idols) — mentioned 2820

times (daily program)

HIGH TOWER (Al-Sharkiya, horoscopes) — mentioned 1435 times

(weekly program)

KARASTAH AND AMEL (Al-Sharkiya, rebuilding and redecorating

houses recently damaged by the US Army, paid for by the channel)
— mentioned 1362 times (weekly program)

September 2005:

IRAQI STAR (Al-Sumeria) — mentioned 3639 times (daily music
program, competition for young people)

MOATHERUN (program about important or famous people, Al-
Sumeria) — mentioned 3233 times (weekly program)
CARICATURES (Al-Sharkiya) — mentioned 3051 times (weekly
comedy program)

October 2005:

LOVE AND WAR (Al-Sharkiya) — mentioned 5071 times (drama,
daily program)

FTURKUM ALENA (Your breakfast is on us, Al-Sharkiya) — men-
tioned 4230 times

NISHAQA WIYAK (Joking with you, Al-Irakiya) — mentioned 4000
times

I do believe that there are important conclusions to be drawn from
the project, at least for program makers and channel owners. That
being the case, it is important now, and will be in the future, to
keep in mind that the demographics of Baghdad and elsewhere
have changed dramatically due to religious, ethnic and political
cleansing operations. Electricity production and distribution have
become a national scandal anywhere south of Kurdistan, also af-

fecting television, radio and Internet consumption.

Some interpretative conclusions:

Baghdadis were not watching channels but programs. The variety
of watched programs was enormous, justifying in a sense the
relatively high number of some twenty television channels in
Iraq. The variety is even higher than can be seen from the
results, because we did not ask viewers to mention the foreign
programs they were watching. Despite all the variety, it is clear
that, most of all, they loved the “quality"” entertainment for
which only Al-Sharkiya and Al-Irakiyya had the funds.

Baghdadis were hardly watching religious or Kurdish channels.
They were mainly watching non-sectarian satellite channels,
and hardly any of the channels which could be received by
antenna (Al-Irakiyya, Al-Nahrain). They loved programs in
which the problems of ordinary people were taken care of, such
as "Karastah wa Amel"”, a program centered around the repair
and redecoration of a house recently damaged by the US army.
These repairs were paid for by the station, Al-Sharkiya.

The viewers loved the high-quality talk-shows, in which category
especially "Al-Hurra Iraq” excelled.

News programs never ranked high, but that did not mean
Baghdadis were simply looking for escape from their brutal
reality: for something like two months, streets in Baghdad were
extraordinarily quiet, as is the case during important football
matches, when Al-Irakiyya was showing “Terrorism in the Hands
of Justice"”, a fascinating program that showed the interrogation
of captured foreign and Iraqi terrorists in front of the camera, and
which often entailed discussions with the detainees about their
moral and world views as well (the program later degenerated
into an instrument of propaganda for Iraq's police force).

Viewing most often started around 3p.m., when people were
returning from work or school. The diaries also show that watch-
ing television was not dependent on the availability of “national
electricity”, a term which Iraqis use to describe electricity that is

provided by the government, as opposed to private generators.

Though the stations changed their programs frequently, some
programs remained; it is significant, for example, that viewers
abandoned the program "“Terrorism in the Hands of Justice"
after it had become an instrument of propaganda, and that the
US-funded "Al-Hurra Iraq", being slowly taken over by journalists
loyal to Shi'ite parties, was no longer among the top-ranking
stations as of October 2005. It seems Baghdadis were extremely
sensitive to and aware of propaganda.










Tele-Visual Violence in Iraq’s Media

Ibrahim Al-Marashi

The pluralization of a private media sector in
post-Ba'athist Iraq has served as a positive
development in Iraq's post-war transition,
yet this has also allowed for the emergence
of local media which play a role in the
violence that ensued following 2003. The
Iraqi media have evolved to a stage where
they have the capability of augmenting the
violent sectarian and ethnic struggles in Iraq,
in addition to the violence between Iraqis
and US/UK forces and their allies. Most
political factions have used their media to
stress unity among Iraq's communities, but
they nevertheless have also intensified the
nation's conflicts at the same time. Ethno-
sectarian “media empires” have formed in
Iraq among the Arabs, Kurds and Turkmens,
and religious-sectarian factions among the
Sunni, Shi'a and Christians all have their
own means of communicating to their ethno-
sectarian constituencies in Iraq and abroad
in the Iraqi diaspora. Independent media,
with no ethno-sectarian affiliation, exist, but
do not have access to the funds that the
political parties can provide.

State-Owned Channels

The Al-Iraqgiyya network is a state funded
channel and in its depictions of violence
in Iraq, the station reflects a pro-govern-
ment line. Its programming tends to feature
mostly pro-government frames that stress
“"optimism" in the progress being made
in “reconstruction” and "“security”. The
operations of the Iraqi security forces are
highlighted, giving viewers the impression
that they are taking an active role in quell-
ing insurgent and sectarian violence, a key
frame that seeks to buttress the legitimacy
of the Iraqi state itself. The channel usually
has access to live footage of Iraqi govern-
ment military campaigns, which serves as
an additional reminder to Al-Iraqgiyya's

audience that the state is in fact taking ac-
tion against the violence in Iraq. Members
of the Iraqi security forces killed in action
are referred to as "martyrs" (shuhuda’). The
international (predominantly American)
forces in Iraq are usually referred to as
"Coalition" or "Multi-national Forces" and
the insurgents are usually called "terrorists"
(irhabiun). Al-Traqiyya also seeks to frame
state violence as legitimate by featuring
public service announcements calling upon
the Iraqi public to volunteer information on
the “terrorists”.
Al-Iraqgiyya's entertainment programming
also seeks to portray the state's active role in
cracking down on violence. The show "Ter-
rorism in the Hands of Justice", is filmed live
in a courtroom setting where those accused
of taking part in “acts of terrorism" deliver
live confessions. The program shows confes-
sions of insurgents who admit that they are
working for financial motives, in other words
to depict them as “criminals” opposed to a
"legitimate national resistance".

Channels Owned by Religious Political
Parties

The Shia party Supreme Council for the
Islamic Revolution in Iraq (SCIRI)! owns
and finances the Al-Furat satellite channel,
based in Baghdad. It blames violence in
Iraq on Sunni Arab militants referred to
as “takfiri”, a reference to the Al-Qa'ida
Organization in Iraq. Iragi Sunnis argue the
term is used as a justification for operations
against their community for allegedly giving
tacit or overt support for their co-religionists
fighting in Iraq.

Given that the SCIRI is dominant in the

government, this channel tends to depict

1. SCIRI recently changed its name from the “Supreme Council for
the Islamic Revolution in Iraq” to the “Supreme Islamic Iraqi
Council” (SIIC)

violence in Iraq with a pro-government
stance, just as the Al-Iraqiyya channel
does. Since members of SCIRI have a
prominent role in the armed forces, the
channel prominently features the role of
the "security forces" and their efforts to
“eliminate terrorism" in Iraq by reporting on
their activities in the first few minutes of the
news programming as well as by providing
extended coverage of security operations.
Promotional ads (public service ads paid
for by the government) on the channel also
serve to condemn the violence. Coverage of
inter-sectarian violence against Iraqi Shi'a
Muslims are prevalent in Al-Furat's cover-
age, although the station does not advocate
revenge but rather patience and obedience
to those Shi'a leaders who have called for
restraint.
Sunni Arab interests are represented by the
Al-Tawafuq Front. The satellite channels that
represent the Front's political agenda are
the Rafidayn Channel and the Baghdad
Satellite Channel. The latter channel depicts
violence as "resistance"” to the US military
forces, referred to as "“occupation forces".
This view of violence in Iraq mirrors the
Front's. Unlike Al-Iraqiyya or Al-Furat, this
station refers to insurgents as "armed men"
rather than “terrorists”. Another prominent
frame is that of Arab Sunnis as victims at
the hands of “militias"” that are linked to
the government or have “infiltrated” the
security forces.

Insurgent Channels

Al-Zawra satellite channel is owned by the
family of Mish'an Al-Juburi. The channel
produces its own announcements that di-
rectly incite violence by calling on Iraqis
to join the “jihad" against “US and Iranian
occupation”. The station calls upon the

“free youth of Iraq"” to join groups that are
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"defending" the nation and features footage

of what it alleges are “Sunni civilians" at-
tacked by Shi'a militias.
Al-Zawra's news anchors, a male, and a
female wearing the veil, are dressed in mili-
tary uniforms, and regularly read statements
delivered by Iraq's insurgent groups. Most
of their news footage is provided directly by
groups such as the Islamic Army in Iraq, an
Islamist organization primarily comprised of
Iraqis. It also carries relatively sophisticated
documentaries produced by the insurgent
groups, which feature English subtitles and
are directed to Western viewers. The station
also carries video footage of attacks carried
out by Nizar Al-Juburi, who achieved noto-
riety in Iraq as the “Baghdad Sniper".

Independent Channels

Independent channels deal with violence in
Iraq in different ways, with some highlight-
ing ethno-sectarian fighting and attacks
against US/Coalition forces, while others
follow a policy of not airing violent scenes.
For example, Al-Diyar rarely shows live
footage of the aftermath of insurgent at-
tacks. Its news programs usually focus on
domestic news, with an emphasis on social
affairs rather than violence. Al-Fahya's news
programs deal primarily with the security
situation. Like Al-Iraqiyya and Al-Furat, Al-
Fahya runs public service announcements
highlighting anti-terrorist measures.
Al-Sumariyya describes itself as “an in-
dependent satellite television which aims
at showing the world the true face of Iraq,
and not only images of violence". While the
channel depends on advertising revenues,
other sources of financing come from Iraqi
shareholders who insist that news program-
ming not just focus on violence, and support
the station for its emphasis on entertainment
as a means to take the public's mind off of
the bloodshed in Iraq. Lead news items on
Al-Sumariyya include events occurring in
Iraq, but the channel, like Al-Diyar, does
not show live coverage of the aftermath of
insurgent attacks. Of the independent chan-
nels, Al-Sumariyya employs the most neutral

and objective language in its news programs.
When presenting casualties among the Iraqi
security forces, Al-Sumariyya uses the term
"killed" as opposed to "martyred”, the term
employed by Al-Fahya as well as by Al-Iraqi-
yya and Al-Furat. While Al-Sumariyya refers
to the insurgents as “gunmen" and US forces
as “Coalition forces"”, Al-Baghdadiyya uses
the terms “armed men" and “occupation
forces", respectively, and Al-Fayha presents
the insurgents as "terrorists".
Despite the ever present depiction of
violence in various Iraqi ethno-sectarian
channels do not directly demonize the other
communities. However, each sectarian and
ethnic group uses their media to demonstrate
that they are the victims in Iraq's ongoing
violence. While they do not explicitly exhort
violence against other communities, their
continued portrayal of respective victimiza-
tion serves as a means of encouraging Shi'a
and Sunni to "defend” themselves in the
ensuing sectarian violence. After the 2006
bombing, for example, the Arab Sunni-ori-
ented Baghdad Satellite Channel focused
its coverage on the Arab Sunni killed in
retaliation, while the Arab Shi'a-oriented
Al-Furat focused on the actual damage to
their sacred structure.

The Role of Legislation
and Media Violence
Iraqi legislation forbids media footage that
"incites violence". The Iraqi government in
November 2006 had ordered the Al-Zawra
station to be closed down on charges of "in-
citing violence". However, the station had
been able to circumvent the closure through
its use of transnational satellites, proving
that strict punitive measures are ineffective
in dealing with media that can be transmit-
ted trans-nationally. The case of Al-Zawra,
an entertainment channel that evolved into
an insurgency channel, demonstrated that
punitive legislation and action taken against
media outputs that incite violence is only a
partial solution in Iraq. Even the speaker of
Iraq's parliament declared that the Al-Zawra
channel incident demonstrated the dangers

of shutting down a channel and called for
media responsibility.

Other stations and newspapers have been
closed often unsuccessfully. The Coalition
Provisional Authority's attempt to close
down the paper affiliated with Muqtada
Al-Sadr, "Al-Hawza" on the grounds that
it was inciting violence led to a violent
reaction. The weekly paper was never
closed and in fact increased in popularity.
The Salah Al-Din satellite television was
also closed by the Iraqi Interior Ministry
on the grounds that it was inciting violence,
based on a "terrorism law'. The channel,
like Al-Zawra could still broadcast on other
satellite providers. The aforementioned
cases demonstrate that closing media in Iraq
often lead to their increased popularity as a
sort of “counter-media”. Long term solutions
to this problem in the Iraqi media landscape
ultimately rest with proactive legislation
against media outlets that incite hatred, but
more importantly on educating journalists
on social responsibility and reporting during
times of conflict.

Further documents relevant to this article can be found

under the following link: www.niqash.org/media




Communication Concepts of Iraqi Radio Broadcasters

Anja Wollenberg

Despite the escalating violence and wors-
ening situation concerning the supply of
sustenance and basic needs in Iraq, the
last few years have created an astoundingly
productive media landscape, the progress
of which seems to remain unchecked today.
Though many newspapers and channels are
financed or even directly run by political
parties, there are others which represent
minority groups or follow more commercial
aims. There are also those which belong
to the public broadcasting network (IMN),
which was founded by the CPA in 2003 and
now includes more than fifteen radio sta-
tions and thirteen television channels.

While high productivity levels in the media
have been positively assessed by experts as
a sign of vitality, the interweaving of political
interest groups and media producers can be
viewed as an undesirable development. For
one thing, the accountability of the media
has been put into question — and with that,
the possibility of any democratic develop-
ment. The issue is also pressing, however,
as to whether the media is still able to do
justice to its function as an information pro-
vider and watchdog, or whether partisanship
and possible participation in the escalation
of conflict utterly overshadows this core
duty. In the current debate, most signs are
pointing toward a negative role, in which,
through latent or even blatant partisanship,
the media is contributing to a deepening of
the trenches between opposing factions.

As Ibrahim Al-Marashi points out', partisan-
ship can be discerned especially well on the
level of words and frames chosen. Victims

belonging to affiliated groups are focused

1 Al-Marashi, Ibrahim et al. (2007). Toward an Understanding
of Media Policy and Media Systems in Iraq. Center for Global
Communication Studies, Occasional Paper Series

on in coverage, whereas those belonging
to the "other side"” are simply mentioned
in passing or not at all. One group is de-
picted as having martyrs, and the other as
having numbers of dead, and so on. More
aggressive forms of partisanship appear
in the form of accusation or denunciation,
usually resulting in the mobilization of a
spiral of retaliation.

At the same time, at conferences and in
conversations with professionals working
in the media field, one gets the impression
that Iraqi media producers do make an effort
to include reconciliation elements in their
programming as well. As a matter of fact,
there are programs on most channels in
which ethno-confessional problems are dealt
with constructively, as well as round-table
discussions in which Sunnis, Shiites, and
Kurds all take part in peaceful debates.

The contradictory nature of the two
observations implies that differentiation
must be made between conflict media and
independent media. It is more probable,
however, that this differentiation applies
more to exceptions, and that most media
producers take an essentially ambivalent
approach, causing both strategies to appear
at the majority of broadcasters — strategies
which are oriented toward conflict transfor-
mation, and strategies which have escalation
as their aim.

Resulting out of discussions and experience
with Iraqi radio producers, I would like to
present certain communication strategies
here which have established themselves at
radio stations as success strategies, in that
they have led to higher ratings, and which,
at the same time, have contributed to the
dialogue between parties in conflict as well
as to reconciliation within their communities.

I'would like, in other words, to try and make
visible that side of ambivalence in which
points of departure for cooperation and the
furtherance of media-political progress can
be discerned. In illustrating my observations,
I will be referencing quotations taken from
thirty interviews which I have conducted
with associates and managers at Iraqi radio
stations within the framework of my research
over the course of the last twelve months.

The Principle of Representation

“Non-partisanship” is recognized by com-
mercially motivated stations as a trademark
which can be advantageous in cornering the
market for advertisers, as well as attracting
the ever-increasing group of anti-sectarian
Iraqgis and listeners exhausted by war. How,
then, is “non-partisanship” produced by
interested stations?

Many of my discussion partners have
emphasized that non-partisanship can
only arise out of a mixed editorial staff and
that selective personnel politics pave the
way for a balanced program. With mixed,
what is usually referred to are groups of co-
workers formed of Sunnis, Shiites, and Kurds
working together. The daily cooperation and
necessary mutual respect that grow out of
the working environment are described as
erecting an effective barrier against racism

and discrimination.

“At our radio station, we have Sunnis, Turk-
men, Shiites, Arabs, people from Nasiriyah,
from Basra and from all areas of Baghdad.
We consider ourselves as one united Iraqi
people. And we want to transfer this to our
listeners”.

In selecting reporters, the insistence on
confessional and multi-ethnic diversity is
even greater, especially due to the fact that
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not every reporter is able to move freely
throughout every area. In strictly Sunni
neighborhoods, such as Adhamiye, Shiite
reporters can expect to find themselves
working under notably aggravated condi-
tions (and vice versa) whereas Kurds would
fare much better in Sulaymaniyah than
Arabs would.

“Regarding news programming, we have
reporters from both Sunni and Shiite affili-
ations, and they are kind of known in their
communities .... This makes it more easy
for them to maneuver that complicated
landscape without endangering themselves.
Whenever we report the news, we try as
much as possible to get both sides of the
same story”.

The claim to ethno-confessional diversity is
also solidified through the listening audi-
ence, who appear as part of the station's
dialogue as "callers". More than half of all
Iraqi radio shows are call-in shows! The
callers play an essential part in forging
the development, alignment, and quality
of a show. The selection of listeners who
are accepted onto the program is therefore
accordingly critical. It is through that selec-
tion that the station's profile is created and
that affiliations are manifested. All stations
interested in gaining a reputation as being
non-partisan, therefore, select listeners and
callers using the principle of balance with
regard to opinions and ethnic-confessional
backgrounds (which, for the most part, are
apparent in callers’' names).

As already inferred above, not only does
the selection of staff and listeners send out
signals, but so does the choice of wording
when dealing with the international troops,
the uprising (resistance), terrorists, Saddam
Hussein, the occupation of Iraq, and vic-
tims of bombing attacks, for example. The
inclusion and selective exclusion of certain
terminology are tools with which stations
identify their positions within the spectrum
of partisanship.

Charity

A conspicuously large number of stations
are involved in efforts to provide social
welfare and aid. The spectrum of activities
spans from collection drives for orphanages
to organizing community service centers,
all the way to presenting single cases of
need over the airwaves, followed by relief
coordination and offers of support. These
“charity-drives" are described by the actua-
tors themselves as a space for demonstrating
Iraqi solidarity:

“We have a program called HELP... it is
designed to help people that are sick and
that need money for treatment... We bring
the patient into the studio and explain the
person’s situation. Then, we let him speak
for himself: what he is suffering from, what
kind of treatment he needs, how much money
he needs.... The people who call the station
wanting to help these people are from dif-
ferent backgrounds: Sunni, Shiite, Kurdish,
Turkmen... belonging does not make a dif-
ference when someone is suffering”.

Like sports and art thematic, charity serves
as a vehicle for facilitating cross-party
encounters. In presenting individual and
intimate destitution, the opportunity is cre-
ated for encouraging benevolence and the
transcending of ethno-confessional preju-
dices. The publicity of these manifestations
of solidarity is not only beneficial for those in
need of aid but also for those who are reach-
ing out; because of their reality-character
and interactive nature, "charity shows" are
especially adored by listeners

Some media producers are aiming in a
similar direction in terms of putting forth
the effort to further integration within their
communities outside of the actual broadcas-

ting activity:

“For the last feast [a Christian one|, we had
invited 300 families. In order to facilitate
dialogue and exchange, we had also invited
Muslim families to the feast. We all spent the

night together celebrating..... The faces of the
people showed me that they believed in us
and our honest efforts to integrate everybody.
The next feast we invited people to was on
the occasion of a Muslim celebration; the
Christian families called us up asking if they
were invited”.

Festivities are planned, community events
are organized, and social relations are kept
up. Many of the local radio stations in Iraq
have, from out of the process of their own
development, embraced the concept of be-
ing a community station and deepened their
engagement with their communities.

Social Advocacy
Formats in which the station takes on the
role of advocate for the people in the effort
to improve their standards of living and
means to sustenance are extremely popular.
Almost all of those who I have spoken with
designated social advocacy formats as “most
popular” and “most relevant”. The absolute
classic among associated radio formats is
the call-in show, in which the listener has
the opportunity to call up the station and
express their opinions to certain themes,
voice their complaints, or describe their
hardships over the airwaves. A politician
representing the appropriate government
agency takes part in the conversation at
the other end of the line - live in the studio
— takes position and responds to the claims
and complaints made by listeners and, in
the best case scenario, explains how he or
she will do their best to clear up the unfor-
tunate situation. The station takes a stand
for the interests of the people and holds the
governing parties accountable. It serves as a
mediator between the nation's government
and its citizens.

“... We receive calls, and people express
their points of view during the first hour of
the programme....We survey these calls to
find out about the main concerns of people.
As a next step, we communicate with key
officials that are responsible for the kinds




of problems involved. We immediately ask

these officials for solutions to the problems...
We want to serve as a link between citizens
and government officials by providing such
service”.

One of the central problems facing political
development in Iraq is without question
the increasing isolation of the Green Zone,
along with the derailing of the country's
government institutions from its citizens.
Even if radio stations are not truly able to
provide the missing intermediary structures
needed, contacts are nonetheless generated
which work against the growing trend of
separation between the two spheres.

Conclusion

Radio stations are — in Iraq too — highly
interested in expanding their popularity
and reach. That is the case with the IMN
just as it is with party-run stations and
commercial stations. At the same time,
they are just as politicized as they are, in
many cases, ambivalent about their own
political goals. I have tried here to present
a few examples of communication strategies
which bring a great deal of success to the
stations which implement them and which
are politically oriented toward mediating
standpoints instead of following one-sided
party lines. In my selection of examples,
I have kept in mind concepts and criteria
belonging to peace journalism?.

In looking at the overall picture, it seems
remarkable that these radio stations do
not view themselves principally as news
media but as filling a great array of public
and social roles which go far beyond the
traditional functions of a radio station. The
nature of political impact is determined by
the roles fulfilled — in both positive and
negative cases — and, accordingly, must be
viewed within that context and in terms of

that role allocation.

2 Cp.Search for Common Ground (www.sfcg.org) or www.peace-
journalism.org.

Draft Laws, Laws and further documents relevant
to this article can be found under the following link:

www.nigash.org/media
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Mosul

Since the beginning of the American occupation in April 2003, 154 audio, visual
and print media outlets have been established in Mosul. Out of these, 111 are
weekly newspapers, twenty-nine monthly magazines, and fourteen broadcasting
outlets. Most of them are not officially licensed. The local government only
receives a notification from these outlets upon their creation, which means it
does not have any kind of commitment, control or legal responsibility.

The media outlets were created with the support of the Coalition troops. Some
of them receive weekly financial support and some receive equipment such as
computers and cameras. This support is the main reason behind the large number
of media outlets in a city with a total population of ca. 1 million. Most of these
outlets are more of an illusion than a reality. They do not have clear structures
and their owners are not trying to run them in any professional way.

The most Important Newspapers and Magazines

e “Al-Hadba™ weekly newspaper from the Ninawa Province: It only publishes
news about the Ninawa administration
“Ninawa” weekly newspaper: It is independent and published in large time
intervals
“Iragiyun” weekly: Published by Iragiyun News Agency, it is widely read
because it opposes the occupation.
“Fata’ Al-lraq” weekly: Regularly published, it is one of the oldest newspapers
in Ninawa
“Al-Ittijah Al-Akhar” (“The Opposite Direction”) weekly: Issued by the
Reconciliation and Liberation Party, it is one of the most popular newspapers
in Iraq and heavily criticizes the government and the US troops’ performance.
It was banned in Baghdad and other provinces.
“Al-Masar”: It criticizes the US presence in Iraq and the performance of
the Iraqi government.
“Dijla” weekly: covers issues related to the Yazidis.
“Sawt Baghdida”: a weekly political and cultural newspaper focusing on
Assyrians and the affairs and the activities of the Christians
“Wamadat Jam’iyah”: issued by Mosul University covering the university’s
affairs
“Al-Hagiqa” (“The Truth”) weekly: issued by the Kurdistan Democratic Party,
distributed outside the city of Mosul
“Manahil Jam’iyah” monthly magazine: issued by Mosul University covering

the university’s affairs

“Al-Mosul Al-Turathiyah” (Mosul Heritage Magazine): an independent
periodic magazine

“Al-Risalah” (“The Message”): a periodic educational and religious maga-
zine

“Al-I'jaz Al-Qur'ani” (“The Qur'anic Miracles”): a periodic magazine licensed
only recently

Television and Radio Stations

“AlHadba” is the TV-station of the Iraqi Islamic Party. It is specialized in sports
and broadcasts news about the Islamic Party, songs and religious programmes.
Its broadcasting does not reach all areas of Mosul. It became popular when it
exclusively broadcast the 2006 World Cup games in Germany.

“Ashur” is located in the Hamdaniya area, east of Mosul, which has a Christian
majority. Its rhetoric is directed towards Christians.

“Ninawa Iraqi” is a TV-station affiliated with the Iraqi Media Network. It
broadcasts approximately six hours a day and covers the security and local
news of Ninawa Province. It is not very popular because it is affiliated with
the government. A number of its journalists and photographers have recently
been killed.

“Al-Mosuliya” is based in Mosul and receives funds from the multi-national
forces. It is therefore not very popular, despite the fact that it is the only satellite
station in the city. Many of its cadre have been killed, kidnapped and threatened
with death more than one time.

“Dar Al-Salam Radio” is affiliated with the Iragi Islamic Party and is a religious
and cultural radio station.

Media Rethorics

Most of the media outlets in the city have factionalist rhetoric and are not
much concerned about their constituencies. Most of the weekly newspapers
are distributed free of charge. They are more like newsletters than newspapers,
and they cover the points of view held by the party they are affiliated with and
which funds them. If we take into consideration the multi-cultural nature of
Mosul, we find that each media outlet in the city expresses the views of a certain
party at the expense of professionalism. For this reason, people do not read
or pay attention to local media. In general, they are more inclined to read and
watch media from the capital Baghdad and the Arab media.

Information provided by Adel Malek
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“The Quality of Dialogue has Improved”

Interview with Ahmad Al-Rikaby, founder and director of the Iraqi radio station Dijla

Anja Wollenberg (MICT) had a conversation
with Ahmad Al-Rikaby about the Iraqi Public
Service Broadcaster and its tasks, its possible
impact on society, and about the relationship
between media and violence in Iraq.

I would like to talk about the beginnings of
Radio Dijla. What was the media situation
in Iraq like when you started Radio Dijla,
and why did you want to start a radio station
there?
As you know, I started working with the
Iraqi Media Network (IMN) in 2003, and I
left that institution after one year in order to
create something that was based on my own
design, something I considered to be useful
and needed. The idea behind Radio Dijila
was to introduce the very first talk-radio
station in Iraq!
Let me explain the beginnings: My voice,
coming from the IMN tent outside the
Baghdad Airport, was the first thing that
Iraqis were listening to after the fall of the
regime, and it was the first manifestation of
the IMN. The fall of the regime, the arrival
of the foreign troops, security information
—all official information was coming from out
of that tent, and I was producing, announc-
ing, and editing it entirely on my own.
It was at that same time that the IMN
started growing. Any money allocated for
the build-up of the IMN was in the hands
of the SAIC; they were the contractors and
the decision makers. As a result, [ was deal-
ing with people who hardly knew anything
about media. The man who was responsible
for the allocation of budgets had never set
foot in a studio before coming to Iraq. His
salary was $20,000.00 per month, while my
staff members were receiving nothing more
than $60.00 a month. Sometimes, my news
presenters had to borrow their ties from the
drivers, because they could not afford to
buy new clothes. We negotiated with the

man in charge for days, until he finally
decided to give the news readers $75.00
for clothing, on the condition that “these
clothes be purchased only for the upper part
of the body".

Since we did not have any proper office
equipment, my staff literally wrote their
reports on each other's backs. The tapes had
to be delivered to the broadcasting station
in Salaheye by bike since we did not have
cars. My office was in a condition that was
actually unhealthy to stay in for more than
one hour. It was miserable!

What is your conception of a public service
broadcaster? How should it contribute to social
and political development?

Iraqi society is a multi-ethnic and multicul-
tural one. The public service model has to
guarantee that all groups have a slot in the
programming. Because they pay fees, the
Iraqgi people should be the owners of the in-
stitution. It ought to be owned by all factions
of society, whether Shiite, Sunni, or Kurdish.
Everyone should have ownership.

The function would be to represent all interest
groups equally?
This was the idea — a broadcasting sta-
tion for everyone. There are groups that
are commercially uninteresting and will
therefore never establish a voice. Only a
public service institution can allow them
to present their culture and their thoughts
— by giving them airspace on television, for
instance, if they are having a celebration or
a holiday. Everyone should have a timeslot.
We should broadcast Assyrian songs, as well
as Kurdish songs. We should have news in
all of these languages. This was my vision
when we started.

When you were thinking about this concept
in the very beginning, were you already an-

ticipating the ethno-sectarian conflicts that
escalated later in time?

Absolutely! There was so much which had
been swept under the carpet. It was only
fear and the threat of Saddam Hussein that
had kept it under control and gave it the
appearance of life during peacetime. Under
the surface, however, these conflicts were
pre-existing, and were simply waiting for
the opportunity to explode.

One of the problems we have in Iraq is
that we do not really know each other.
People hate what they do not know and
feel much more comfortable with what
they do know. In other words, Iraqis need
to be re-introduced to each other. If I put
the Mandaeans on television, people will
probably stop believing that they worship
the stars (which is what my mother told me).
Instead, they would learn that they have a
prophet called John the Baptist.

Do you think that the availability of media
has fostered or accelerated the process of dif-
ferentiation between ethno-sectarian factions
in Iraq?

Yes, but it came at the wrong time. It is great
that everybody can have their own radio sta-
tion, but these stations are not enriching. They
rather increase the ignorance; as a Mandaean,
a Sunni, or Assyrian, I only listen to my own
radio station. That is why the public service
model is so important. There is ethical control,
and there are rules for mutual respect, for non-
violence, and a mixture of representation.

Have you been able to realize these ideas and
goals about integration and mutual respect
at Radio Dijla?

One of the very strong examples for my
approach with Radio Dijla is that, in our
religious show, we always host two clerics:
a Sunni and a Shiite. This is the first time
that this has happened in the Arab world. If
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a listener calls in, asking about a divorce, for
example, we provide them with answers and
perspectives coming from both the Sunni
the Shiite tradition. What is the benefit?
From a commercial viewpoint, I will not lose
my Sunni listeners because I am hosting a
Shiite cleric. On the cultural and educa-
tional level, I am introducing both groups
to each other without becoming a preacher.
I make them listen to one another.

But this needs a listenership that is interested
in the “others”...

You create an interest! When a Sunni calls
in, they are interested in hearing the Sunni
answer. Nevertheless, they will still hear the
Shiite answer and will listen to it. It works!

How would you describe your relationship to
the government?

We have a professional relationship with the
government. There is neither love nor hate.
At the same time, however, we are quite
demanding. We have made the politicians
listen to criticism from the people — straight
from the people as a matter of fact, even to
the extent that the Ministry of Electricity
has appointed two people to come down
on a daily basis to radio Dijla and take
complaints directly from listeners during
the so-called service hour. They sit and take
the complaints, and we follow up on them
until they do something about the problems
raised. We have created a direct relationship
between the government and the people.

Dijla is an independent station and thus de-
pends on advertisement. How is the business
side of things developing in Iraq under the
current circumstances? Which companies
advertise on radio Dijla?

At the moment, we have the Iraqi govern-
ment, as well as an organization called "Iraq
Hope" —they lead campaigns for democracy
and anti-terrorism. We have Iraqna, which
is the largest Iragi mobile phone company,
as well as Nokia. Things are not like they
used to be, however. In the first year, just
a month after we had started, the number
of commercial companies advertising on
Radio Dijla was significantly higher. Our
first customer was a German company

— Schwartzkopf by Henkel (beauty products).
We also had Siemens, Nokia, and Kellogg's
Cornflakes; we had Iragna, we had Asia
Cell, MTC, and in addition to that, we had
the government, the Ministry of the Inte-
rior, the Ministry of Health, the Red Cross,
civil society organizations and the British
embassy advertising on Radio Dijla.

I think it is amazing how large the market for
political and humanitarian campaigning is in
Iraq! The market for commercial advertise-
ment in media seems to be tiny compared to
that for politically motivated advertisement.

Today, that might be true. Two years ago,
however, we had so much commercial adver-
tising that we did not know what to do with
it anymore. Advertisers do not want their
products to be associated with any ethnic,
religious or political groups. Because Dijla
was one of the few stations not affiliated
with any one group, commercial advertisers
were encouraged to cooperate with us. The
identity of a station is thus reflected in its
success on the market.

How do you recognize ethno-sectarian affili-
ations when listening to other stations?
‘When the shrines in Samara where bombed,
the media played a very negative role in
inciting tension on both sides — Shiite and
Sunni. All the masks were dropped during
that crisis; everybody revealed their true
faces, those behind the patriotic masks. Al-
Furat, a Shiite channel, called for revenge
and showed pictures that were definitely
aimed at inflaming the feelings of others.
This was also the case with Baghdad TV,
which is a Sunni station. They were broad-
casting calls from people saying, “We have
been attacked", and, “Our mosque is under
attack”. It was all inflammatory.

How do you manage to avoid sectarianism
at your station?

It involved a long process of training and
learning. We had quite a few challenging
experiences in the beginning, because
everybody had different definitions of
objectivity, neutrality and freedom. It was
especially difficult to teach the presenters
not to get into arguments with callers. When

people called, they always wanted to know
whether you agreed with their opinion. But
I did not allow the presenters to give their
opinions. I created a Slogan to express
this: “Our opinion does not matter; it is

your opinion that counts..."”

The station serves as a platform for its audi-
ence...

Yes, but over the first few months, com-
munication was rough and aggressive,
because people were not used to articulating
their opinions or tolerating other opinions.
Later, people gradually started to accept
differences. Slowly, the quality of dialogue
improved. We actually taught the public how
to create a public dialogue, because that
did not exist before. That is why I keep on
saying that radio Dijla has given a gift to
all radio stations.

The people that call up your station, peacefully
exchanging opinions and listening to each
other, seem to be a group separate from those
spreading hatred on the bases of sectarian
prejudice and revenge.

Radio Dijla's listeners probably represent
the majority of the Iraqi people, who are
sick and tired of the whole situation. It is
just a few people with guns creating an
atmosphere of hatred and violence.

I'll give you another example: One evening,
a Sunni woman called us. Her husband
had been arrested by the Americans. She
sounded very tired and you could hear her
children crying in the background. She
said that she had not had any food for four
days. It was at a quarter past midnight,
and, because there was a curfew, it was
impossible for her to leave the house. I felt
a great deal of sympathy for that woman,
and I asked two of our men to send some
food and some money for her children. From
the moment her call came in, people had
started bombarding the station with calls,
wanting to help her. Later, at around two
o'clock, she called again to thank us and
tell us about all the people who had paid
her a visit.

Further documents relevant to this article can be found

under the following link: www.niqash.org/media
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This Ramadan: a Race between Iragi TV Stations

By Ahmad Al-Sa’dawi

Before Ramadan ads on Iraqi TV channels alerted Iraqi viewers to the huge
quantity of drama and entertainment programs to be broadcast during the holy
month. Al-Shargiya satellite channel, owned by London-based Iraqi media
tycoon Sa'd Al-Bazzaz, announced to its viewers, weeks before Ramadan,
through condensed media advertisements that it will broadcast the biggest
Iraqi drama production ever done - all part of its efforts to compete with other
Iragi channels and to attract more Iraqi viewers during Ramadan.

This year, Iraqi viewers became more interested in watching Iraqi drama
compared to previous years where Egyptian and Syrian drama was more
favored due to the weakness of the Iraqi drama production. Now, Iraqi satellite
stations have been trying, in an unprecedented manner, to compensate for this
weakness and to correct it.

The more serious series broadcasted by Al-Shargiya such as “Citizen G”, “Qamis
min Halk Al-Sabe™ and “Phobia Baghdad” tend to reflect the Iraqi current
misery, highlighting the numerous attempts on the lives of Iraqi intellectuals
and university professors, the migration of qualified Iragis outside Iraq and
the different areas of the humanitarian suffering of the Iraqi citizens under
the current conditions.

Great attention is also given to “Amtar Al-Nar” (Rains of Fire) on Al-Baghdadiya.

The series highlights the suffering of farming communities in the southern
marshes during the Saddam regime and it clearly condemns the dictatorship.
The intensification of events leads to an escalation in the coming episodes
- the draining of the marshes committed by the former regime in the 1990s
and the huge humanitarian suffering inflicted upon the farming communities
of Ahwar.

The topics and realities reflected in this series are completely new and had never
been tackled by Iragi drama. One of the positive sides of this series is the fact
that it has been shot in the Ahwar Al-Nasiriya area in southern Iraqg, giving it
a high credibility that is lacking in other Iraqi series, often shot and produced
in Syria and not reflecting or relating, in any way, to the Iragi environment. It
seems that the awkward situation caused by attempts to create similar settings
to those in Iraq has been overcome this year. For example, the events of “Phobia
Baghdad” and “Citizen G” take place in Syria, in Damascene neighborhoods
like Bab Touma and Qasyoun, and other wellknown Syrian areas, reflecting
part of the reality suffered by the huge number of Iraqis living now in Syria.
The series “Citizen G” shows the difficulties Iraqis face in getting a passport
of the category “G”. This is done by presenting the story of a young Iragi man
who loses his Australian passport in Irag and who tries unsuccessfully to get
a new lIragi passport.

Al-Baghdadiyah offers “Baya’ Al-Ward” (The Rose Seller), a TV series that softly
touches on social issues. This series, which is produced by Jamal Abd Al-Jasem,
shows a traditional love-story between a female student from a rich family and

a needy young man who works as a farmer and takes care of flowers in private
gardens. The narrative contains a number of side-stories, and the producer
says that the main idea of the series is that “love wins over money”.

Meanwhile, the state-run Iragiya station has toned down its mix, showing less
drama and entertainment. With the exception of “Malamih Al-Wajh Al-Akhar”
(The other side of the picture), directed by Raja’ Kathem, which tackles the
new reality of the Iraqi people after the fall of the previous regime and how
some have abandoned their norms and traditions. One can hardly find any
other drama of significance offered by this station.

In a unique show broadcast by Al-Sumariya, Iragi actor Jawad Al-Shukraji
plays the role of the Iragi poet Ma'rouf Al-Rasafi. Other series on that Channel
seem less significant or have been undermined because they are offered at a
late time when viewers can no longer watch them.

Dr. Atheer Muhammad Shihab, professor of fine arts, commented on the number
of drama production in Iraq by saying, “Ramadan this year seemed like a month
of a drama race”. Shihab accuses those who are responsible for the drama
industry of being dominated by fear and criticizes them for the absence of a
critical revision of the era of the Iraqi Baath regime, considering that “Amtar
Al-Nar” (The Rains of Fire) is an exception to this rule. Shihab also criticized
the programs broadcasted by Al-Shargiya, claimed by the channel to be of
an entertainment nature. He considered the programs and series offered as
inflicting a huge damage on the Iraqi people by featuring them in a very shameful
way. The Iraqi National Guards, as an example, are featured, in the title of
“Elhako ... Mat” program, as killing citizens, arresting others or chasing and
expelling Iraqis outside the country, in his eyes this representing an “overly
critical offense”. Moreover, the entertainment programs are characterized by a
low artistic level, by platitude and extreme vulgarity and such description does
not apply only to Al-Shargiya but also to the majority of drama entertainment
programs broadcasted by other stations, according to Shihab.

Strangely enough, some of the Internet sites connected with the banned Iraqi
Baath Party have praised the drama and entertainment programs offered by Al-
Shargiya channel as they “strongly oppose the American and Iranian occupation
of Iraq and expose the division plans that the fourth government created by
occupation wants to impose on the country”, according to those sites.

Nasif Falak, author, playwright and theater director, considers the level of
Iraqi drama production of this year to be one of distinction. The productions’
problems lie in “the rhetoric adopted which is still confined to the general
political rhetoric of the TV channel financing these series”. Moreover, “many
Iraqi actors are still captives of their theatrical experience and were not able
to perform a convincing television performance because television programs
require a different experience than that of the theater and most of the experi-
ences of Iraqi actors are based on theater”.
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Despite the contradicting points of view raised around the Iraqi drama this year
among observers, no one can ignore the fact that it is witnessing a rebirth. Maybe
itis the firsttime in its history that it wades through new horizons of expression
and mainly that of political expression. Such a horizon has been completely
lacking in the drama during the rule of the former regime. The impact of Arab
technical and artistic capacities and experiences, and especially Syrian experi-
ence, has been evident and clear in the Iragi productions. Nevertheless, this
drama remained far-off the reach of Arab markets. The different Iraqi channels
broadcast Iragi programs along with other Egyptian and Syrian entertainment
programs but there is not even one Arab station which broadcasts an Iraqi
drama production or an Iraqi variety program. This seems as an old barrier
which the Iragi production was not yet able to overcome.
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Notions of Independence and Public Service Broadcasting in Iraq

Monroe Price

It is important to decipher what is meant by those who assume "in-
dependence” should be an ultimate aim for a public service broad-
caster in the context of Iraq and its alternate futures. When reviewing
the literature, a constant theme is that there is a basic commitment
to independence built in to public service broadcasting. Without “in-
dependence”, it is argued, there is no public service broadcaster, or
simply a faulty one, depending on the extent to which it falls short.
This broad approach, however, masks too many challenges and
complexities, many of which the Iraqi context clearly demonstrates.
The shape of Iraqi public service broadcasting will be (and should
be) a product of its larger political and social context. In conside-
ring what is meant by independence, some assumptions will have
to be made about the next phases of Iraq's evolution. This involves
issues concerning political structure, post-conflict reconstruction
measures, and the nature of the government (or governments)
and the degree of control and coerciveness involved. Of course,
it is difficult to foresee exactly how all these factors will mutually
evolve. One can, however, suggest some probable scenarios and
implications for a broadcasting policy and public service broad-
caster. I will focus on federalism, functionality, and what might be
called a special Iraqgi hybridism.

This public broadcasting entity — let us refer to it as the Iraqi Pub-
lic Service Broadcaster, or IPSB for convenience — will exist in an
environment in which there are many competing broadcasting en-
tities. It is likely that, among these, many will be partisan, sectar-
ian, and sharply representative of different interests in the society.
That will be the case unless there is heavy central legislation that
bars or controls media from being other than centrist, objective or
entertainment driven.

Let me turn to political structure. An IPSB in a highly centralized
Iraq would be different from one in a federal, decentral polity. Were
Iraq to become further federated, decentralized, or cantonized, then
IPSB would likely mirror, reflect or correct the political solution. A
decentralized IPSB could enliven the political activities of the de-
volved or autonomous authorities. Much thought would have to be
given to this question: What balance should there be between an
IPSB that reinforces the idea of "Iraq” as compared to the idea of
the devolved parts? Should there be regional public service broad-
casters loosely associated with a central entity, or should IPSB have
a political economy different from the relationship between Bagh-
dad and a decentralized set of governments? How should either ap-
proach be funded? Having decentralized entities funded in a decen-
tralized fashion would lead to one set of responsibilities, compared
to a design in which the whole system is financed from the center.

The point, however, is that notions of “independence"” would very
much be affected by design, funding, and the idea of an Iraq that is
supposed to evolve. The IPSB would not be independent of this idea.
Rather, it might be the key to making a kind of decentralization work
and work better. In one version, IPSB might be independent of the
center, but quite dependent on the devolved authorities. A possible
alternative would be that in a decentralized Iraq, IPSB would be
the most important residual and reserved tool for what remains of
the whole. In this case, the struggle might be to be independent of
the factions, segments, autonomous areas, etc., so that some center-
building functions could be performed.

[ want to turn to a critique of the idea of independence that arises
specifically in a post-conflict context. Here, I want to separate out
political influence from coordination with government. My argu-
ment will be that in a post-conflict context, there must be a sub-
stantial amount of intercourse between the government and the
public service broadcaster. Political intervention should be limited
or excluded. The question is how can close ties between govern-
ment agencies and public service broadcasters be maintained (and
to what end), while limiting “political” influence?

Here, the question of independence is highly connected to defini-
tions of function or mission. My argument is that in a post-conflict
context, where rebuilding is essential, the IPSB will and should be
an instrument for specific change. In a mature democracy, the pub-
lic service broadcaster can fly under the broad banner of “inform,
educate, and entertain” or some other similarly anodyne concept.
The broader the banner, the more the PSB can autonomously deter-
mine what it should do.

In a post-conflict context, however, the public service broadcaster
is on much more of a mission. It is, or should be, mobilized to per-
form specific functions. Think of it as becoming a version of "peace
media”, used and encouraged to shape the next phase of political
organization in the country. It may also have specific functions of
encouraging harmony and inter-segmental understanding. One
frequent function of such entities is to provide the informational
backbone for the next stage of political legitimacy — plebiscites and
an initial series of elections. The PSB must be seen as trusted by
all sides (and here a version of independence is a major plus), but
it can be directed to play a specific and critical role. Its “indepen-
dence" exists for a purpose and a set of activities.

The IPSB can also serve as a communications vehicle to help sup-
port the reconstruction of vital services, public schooling, higher
education, and the regeneration of cultural opportunities. Govern-
ment agencies, NGOs, and development authorities all have a stake
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in creating an entity that can accelerate the function of rebuilding.
Their influence can be felt through conditions placed on funding or
the use of the power of funding for other structural purposes (de-
sign of the structure of the entity, nature of personnel, etc.). An IPSB
can play an intense role in providing training, sharing information
about job opportunities, assisting with information about personal
financial planning and addressing other specific needs attendant to
a post-conflict environment.

It could be said that public service broadcasters seek “independence"”
exactly so that they can pursue these kinds of objectives. That may
well be the case in more stable functioning societies. In Iraq or an
evolved Iraq, shifting demands and competing interests may require
firmer direction in order to define and implement such objectives.
There has been a special problem that will increasingly manifest
itself: how to find and/or train personnel to perform the required
functions properly. I want especially to focus on one of the assump-
tions of independence in the European sense, namely the recruit-
ment and fostering of a class of independents, often distinguished in
society, who serve on the boards of governors of these entities, pro-
viding guiding hands, credible internal critics, appropriate firewalls
and the government staff.

This class is in short supply in Iraq, and the demands placed upon
it will become ever greater. It is important not to design a structure
for which the personnel needed to complete it cannot be found. One
approach —in Bosnia for example — was to import resources (an expe-
rienced Director-General or shadow Director-General for example);
perhaps that approach will be taken again. One of the problems faced
in implementing the earlier manifestations of the IPSB was precisely
the complexity of finding, recruiting and retaining individuals who
could perform this role so necessary to the idealized model of inde-
pendence. This is a question of social composition and formation. In
the literature, the difference between “state broadcasting” and pub-
lic service broadcasting is, in part, the lively involvement and opera-
tion of these elements of civil society. If they are not there, however,
assumptions, claims, and perhaps aspirations should be altered.
Ordinarily, or at least in the European articulation of indepen-

21

dence, the concept means establishing an arms-length from the
apparatus of government, and from political involvement. The
architects of public service broadcasters seek mechanisms to en-
courage a buffer between the government and the broadcaster, a
buffer which ensures the security of the supervising board and the
professionals so that they can engage in the task, without encum-
brance, of “educating, entertaining and informing"” the public and
creating a better citizenry.

We ought to think about the digital channels now evolving in Eu-
ropean contexts. These may be digital channels that emanate from
government agencies rather than traditional public service broad-
casters (school and curriculum related channels for example), or
digital channels added by the public service broadcasters them-
selves. They become more and more functional in the sense that
a reconstruction-oriented PSB might provide. The nature of their
independence is different, because they may have closer and closer
ties to a government agency.

The key, here, is separation from political influence, though the dis-
tinction between government and politics might be difficult when
attempting to draw boundaries. The greater the involvement of the
government, the greater the likelihood of political influence, espe-
cially when the agencies themselves are not run professionally. This
leaves, paradoxically, the vital question of training. However an
IPSB is structured, training could be extraordinarily important, and
its staff must be highly capable. There will be an international in-
terest in this as an instrument of stability and reconstruction. What
needs to be done is to define the kind of independence which al-
lows staff excellence to flourish, but within a context in which there
is more direction, and a stronger relationship with governmental
goals. What I am suggesting is an Iraqi hybrid that brings in aspects
of state broadcasting, developmental broadcasting, and post-con-
flict state-building — all held together under the mantle of public
service and the search for fulfilling its basic principles.

Further documents relevant to this article can be found under the following

link: www.niqash.org/media

This Order is designed to:

1) Establish an institutional framework that will educate, entertain and inform
the people of Irag, but will not be a tool of political or other inappropriate
outside interests;

2) Create an open forum that respects and promotes human rights and freedoms, notably
the right to freedom of expression, in which views can be debated and where informa-
tion, opinions and criticism circulate without interference;

3) Create a platform to reflect and foster the varied values of Iraqgi society which
facilitates access by the public to information vital participating in a rapidly
globalizing world and which contributes to an unbiased representation of
Iraq society to the world;

4) Create a forum within which minority languages and culture are allowed to
develop in a non-divisive manner and in a way that contributes to reconcili-
ation, tolerance and unity;

(CPA Order 66 (IMN), Section 1, Purpose)

“The pattern of the media role in the political process or in the democratic political
transformation is moving in more than one direction.

First, in the INM, which is an independent institution supported by public money,
the bet is now that the media has become the second trench of the fight against
terrorism alongside the first trench in which the military or governmental forces
take their position. This means that our primary function is to promote security
but not by military methods which soldiers use. We are still practicing this role
despite its difficulties.

Second, in the IMN, a positive concept has been established. This concept states
that we should reach the torn, scattered, ill-fated, and confused convictions of
society in order to control them by one national rhythm. My brothers, can you
find a more difficult and complicated aim than this in a society torn by loyalties,
sects, slogans, parties, and patriotic groups? ”

(Habib Al-Sadr, director of the Iraqi Media Network, in his speech at
the Al-Mada Cultural Week in Exrbil, March 2007)
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Internal Conflicts and External Pressures Hinder Progress at the IMN
Interview with Ali Al-Awsi, Member of the Board of Governors at the Iraqi Media Network

Ahmad Sa’adawi

Many questions have been raised about the performance by the
Iraqi Media Network, established as the public service broadcaster
during the days of the Coalition Provisional Authority (CPA) in
accordance with Order Number 66. The legal framework organizing
work at the IMN and specifying its jurisdictions is still vague.
Moreover, there are many overlapping areas of responsibility,
shared by the General Director of the network and the Board of
Governors, the latter of which is supposed to perform a monitoring
role over work and output at the network. In addition, the nature
of the relationship between the IMN and the Iraqi parliament has
not yet been specified.

Ahmad Sa'adawi had a conversation with Ali Al-Awsi about the
societal tasks of a Public Service Broadcaster and the performance
of the Iraqi Media Network.

To start with, how do you define your responsibilities at the Iraqi
Media Network (IMN)?

Naturally, the responsibilities of the Board of Governors have been
defined in Order 66, issued by the CPA. This order is still in force,
and the responsibilities carried out by the board can be summarized
in that they form a sort of barrier between the IMN and any form
of pressures coming from the outside. In addition to this function,
the board is tasked with acting as a guardian of public interest,
and the right of the public to access balanced and just media
coverage. The Board of Governors has jurisdiction making it the
only party authorized to dismiss and or hold the General Director
of the IMN accountable. Moreover, the board, in cooperation with
the financial committee, participates in studying and analyzing
the network's funding, and draws up budget and funding plans,
in addition to other less important tasks.

Where do you see any specific strengths or weaknesses in the Board
of Governors' performance?

I presume, on a theoretical level, that Order 66, which has specified
the tasks of the Board of Governors, has provided a good legal base
for the work carried out by the board. However, the problem lies in
the implementation of the order. There is a lot of ambiguity, and,
over the last period, there have been a lot of overlapping areas
between the Board of Governors and the administration at the
IMN. I believe that the board has not yet fully comprehended or

absorbed its role or duties, though I myself am a member of the
Board of Governors. It views itself as the executive manager of the
network and seeks to act as a substitute for the General Director,
while the law specifies that the General Director is to be charged
with handling executive issues. CPA Order Number 66 considers
the General Director as the editor in chief of the network, and the
role of the board is simply to be one of monitoring and supervising
from a certain distance. It seems that this lack of full comprehension
when looking at the bigger picture has created a kind of overlapping
and intersection in jurisdictions and responsibilities.

Based on what you just said then, can the board actually dismiss the
General Director in practice, or at least hold him accountable?
Unfortunately, the biggest problem facing the IMN is the conflict
between the Board of Governors and the General Director. This
problem is deterring the network from implementing many of the
tasks it is charged with. Moreover, there are external pressures
influencing the internal conflict, as well as personal ambitions
and agendas, legitimate or illegitimate. Additionally, the level of
performance at the satellite station, the radio, and the newspaper,
along with the rest of the network's departments, has not been
successful or satisfactory, to avoid using other harsher words. These
elements, and the ones already mentioned, have set the grounds
for a permanent conflict within the network.

Regarding the dismissal of the General Director, I told you that
the board has — theoretically speaking — jurisdiction to dismiss
him, and to appoint another director. If we examine this issue
on a practical level, however, we find that the board is actually
handcuffed in this regard.

Do you see Paul Bremer's Order Number 66, issued on 30 March 2004,
adopting international standards and leading to the formation of the
IMN, as being adequate for Iraq? Are there certain Iraqi specificities
that have not been taken into consideration in this order?

I believe that the situation in Iraq is similar to those suffered in other
countries, such as Serbia and South Africa. I do not think that there
is a special Iraqi situation which requires special media laws. I think
that Order 66 was effective and good. Media laws in democratic
countries should be distinguished from personal status laws, which
should be adopted according to the culture of each country.

Ali Hamidi Al-Awsi is a member of the Board of Governors at the Iraqi Media
Network (IMN), a writer and a political editor. He has published many studies,
articles and political columns on Iragi, Arab and international affairs. Al-Awsi
worked for the Iranian Television and Radio Institution (Arabic section) from
1980 — 1998 and was the supervisor of “Sawt Al-Thawra Al-Islamiyah” (Voice of
the Islamic Revolution) (the Radio of SCIRI broadcasting from Tehran) in 1986. He

is one of the founders of “Sawt Al-Iraq Al-Tha'er” (the Voice of the Revolution in
Iraq), and was on the staff of this radio station during the Intifada Al-Shaabaniya
(The Shaaban Uprising) of 1991. Al-Awsi was also editor in chief of the Arabic

“Al-Jihad” (Resistance) newspaper, the official newspaper of the Islamic Da'wa
Party in 1992.
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The IMN has proposed a new draft media law, but it seems that there
is more than one draft; could you clarify this issue?

Actually, there are now three draft media laws. The first was sub-
mitted to parliament by the IMN. The second is a draft which I
prepared myself. Unfortunately, however, I have not yet found any
members of the board who are ready or willing to consider it.
The third draft appeared a month ago. We were invited by the
Cultural and Media Committee of the Parliament to discuss the
draft law which they had created to replace Order 66. The com-
mittee was headed by Mr. Mufid Al-Jezairy, and was attended by
all members of the committee. We were presented with a second
amended copy, despite the committee not yet having finalized
discussions of the draft, so that we would be able to voice our
opinions and enrich the draft with our comments.

I personally spent a good deal of time on this draft and added my
comments to it. I found a number of major and serious amendments
to the law in it. I submitted my comments to other members of
the Board of Governors, but, unfortunately, they ignored them the
same way they had ignored the earlier draft laws. Given that I was
assigned to comment on it, however, I submitted the draft, together
with my comments, to the Cultural and Media Committee.

Have there been any discussions around this draft?
The committee promised to invite us to discuss it, but, so far, we
have not received any such invitation.

Our colleague Dr. Hashim Hasan (a university professor for media
studies) has mentioned in an article discussing the issue that there is
a kind of competition over competencies between the IMN and the
CMC. Does this competition exist? And what is it all about?

The work of the IMN is related to media issues, while broadcast-
ing and telecommunications are more technical services which
require the supervision of broadcasters from within Iraq, the use
of air and broadcasting waves within the regional borders of Iraq,
and the distribution of these waves. Our task at the IMN is media
oriented.

But they have also changed the name, now calling it the Media and
Communication Commission?

I commented on the "media" part of the name during the discussion
held at the State Shura Council on the broadcasting and transmis-
sion law, and how media issues belong rather to the responsibilities
of the IMN. There is a kind of overlapping jurisdiction for which
I see no plausible reason. The Broadcasting and Communication
Commission was formed to undertake the competencies once
performed by the now deposed Ministry of Information, and those
taken on by the Ministry of Communication. A compromise was
then made, and it became possible to return to handling these
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duties. I believe that, now, media issues should go back to the
Media Commission, and communication issues should be returned
to the Ministry of Communications. This is what I consider would
be a successful solution for clarifying the vague and ambiguous

position the commission finds itself in.

Regarding the issue of independence for the IMN, what kind of
influence does the government have over the network?

There are two sides to be considered. On the theoretical level, the
network should be independent of any external influence and
should work to achieve goals serving the interests of the Iraqi
public. On a practical level, however, we see that the Iraqi situation
is still an exceptional one. The political factions still have a clear
impact on the performance of the network.

Do you mean that there are interferences in the work of the net-
work?

Interferences have existed since the day the IMN was formed,
beginning with the establishment of the first governing council.
These interferences still continue today. This is reflective of the
Iraqi reality, and the reality of the media here. It is important to
say that the Board of Governors, in its current structure, is not
able to perform the review and advancement tasks expected of it.
One can even say that it is worthwhile reviewing the role of the
Board of Governors and reconsidering the conditions governing

representation on the board.

Regarding funding, the IMN is airing commercials and other advertise-
ments in addition to receiving financing from the public budget. Is this
not considered to be unfair in competition with other media outlets?
Order 66 allows the IMN to mobilize other sources of funding such
as advertisement and technical services, and allows the network
to seek private funds and not be fully dependent upon public
finances, which would undermine its independence. Theoretically,
the free media market should organize the conditions of competi-
tion between media outlets from the IMN as well as other media
outlets. It is clear that many state institutions and private-sector
institutions prefer to advertise with "Al-Sabah" newspaper and
other media outlets from the network, because they are the most
widely spread outlets; and because they are able to reach nearly
all distant geographic areas of the country. No other newspaper
or media outlets in the country possess such a capacity. I do not
believe that there is any kind of monopolization on advertisement,
however. It is only part of having a free and competitive market.

Draft Laws, Laws and further documents relevant to this article can be found

under the following link: www.niqash.org/media
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Karbala

After the fall of Baghdad on 9 April 2003, Karbala saw a number of media ¢ Al-Ahrar FM, established by a member of the Islamic Labor Organization
projects that tried to fulfill dreams of establishing written, auditory and visual in mid-2005.
media outlets outside the government's dominance. Three local television
stations were established, whose coverage does not extend outside Karbala. ~ Obviously, most of these stations are influenced by specific religious figures.
These stations are: None of them broadcasts romantic songs, since the city is considered to be a
holy city for the Shi'ite community. Oddly enough, not a single local newspaper
¢ Karbala Television, which began its work on 16 April 2003. This is the govern-  was published at the beginning of the current era, except for some one-page
ment television station; it covers local activities. All of its machines and  pamphlets announcing specific events. Things continued like this until November
equipment belong to the defunct Ministry of Information. 2003, when a number of newspapers began to be published, such as “Al-Zahra™,
which has since stopped publication due to financial difficulties, “Al-Huda”,
e Al-Huda Television, which began to broadcast at the beginning of 2005. This  published by the followers of Al-Mudarrasi, the government-run “Al-I'lam
television is run by the Mudarrasi Hawza (followers of Ayatollah Mohammad ~ Al-Iraqi”, “Karbala Al-Yawm"”, mouthpiece of the Karbala regional council,
Taqi Al-Mudarrasi). “Sada Al-Rawdatayn”, and “Qamar Bani Hashim”, which only ran three issues.
The Badr Organization publishes “Al-Taff” and “Al-Intihakat”, which went out
e Al-Nur Television, which began to broadcast in the middle of 2005, run by  of print at the beginning of 2007, in addition to “Al-Jami'a”, which deals with
the Shirazi Hawza (followers of Ayatollah Sadiq Al-Shirazi.). the affairs of the university. “Imar Karbala” is the latest of the government
newspapers to come out of the Karbala administration. No actual statistics are
The first radio station to make its presence on the scene was Karbala FM, available, but one can say that the most widely-read newspaper is “Karbala
which began to broadcast on 7 October 2003. It has managed to obtain a larger  al-Yawm”. “Al-Jami'a” is considered to be a special-interest publication for
following than the other stations because it is independent and has a variety  university students. All the other newspapers are weeklies, and address a
of shows. It also has better coverage than the other stations, which are: large chunk of the region’s population. It is noteworthy that there are no daily
newspapers in Karbala.
¢ Al-Huda station, which began to broadcast in 2003, and it follows the
Mudarrasi Hawza Information provided by Hussein Rida Hussein

e Al-Rawda Al-Husseiniya FM, which began to broadcast in the first week
of 2005. It broadcasts from within the Husseiniya (Shi'ite center), and its
religious and ideological leader is Al-Sistani.
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Iraq Online

Salam Pax

A quick look at the virtual space Iraqi me-
dia occupies on the Internet will reveal a
remarkably accurate representation of the
country's various news outlets. The many
television channels which started broad-
casting after the fall of the Baathist regime
and the tens of newspapers which have
sprung up over the last number of years
have quickly claimed their own space on the
World Wide Web, as have many other “new
media" websites — various forums, blogs
and online news providers. What makes this
speedy development in Iraqi online pres-
ence extraordinary is the fact that Internet
usage and penetration in Iraq is actually
quite low. The most upbeat reports put
usage at 1.77%. That amounts to less than
half-a-million users in a country of about
twenty-seven million citizens.

We all are conscious of the potential there,
and the buzz around online media is grow-
ing louder. Even though we are aware of low
levels of access, newspapers are continuing
to update their sites, television websites are
putting up web-exclusives, and bloggers
are publishing new posts. Having lived in a
country which limited access to information
for so long, we all feel a sense of excite-
ment about the fact that, today, information
is available to us at the click of a button.
This new freedom is arguably one of the
few clearly positive improvements to our
daily lives in Iraq, and it is important that
the government and civil society maintain
and encourage this access.

In order to understand the importance of
the Internet, we must first differentiate
between two types of socially and politi-
cally significant online presences. The first
is the presence of the more traditional forms
of media, and the second is based on the
personal initiative of individuals — whether

in the form of blogs or online forums — and
websites representing various civil society
organizations. Each has its own motivation
and requires a different form of encourage-
ment and support.

Traditional media has gone online in order
to meet market demands. News and infor-
mation are, after all, a commodity in this day
and age, and even a state broadcaster like
the Iraqi Media Net, with secured financial
resources, cannot afford online absence.
Due to low Internet usage rates, however,
these websites remain mere sketches on
the virtual landscape, instead of being
full informational portals; many of them
suffer from bad design and poor content,
and means of public participation on these
websites are basic, if at all available.

Despite some shortcomings, however, it
would be a mistake to give up on those
websites. The newspapers and television
channels which choose to provide content
online are creating an archive for future
reference, which only organizations with
enough financial resources and staffing can
afford to offer at the moment. Funded by
the market, and sometimes by governments,
they are building up a slow but steady
accumulation of factual information and
documents which will prove invaluable
for posterity.

Although the presence of traditional media
online is of great importance, the contribu-
tions made by individuals and national civil
society organizations are even more exciting
and significant when it comes to creating

space for discussion and dialogue online.

Internet connectivity is of special signifi-
cance to civil society. Computer networks
greatly facilitate small group participation at

INTERNET

all levels — within groups, between groups,
and between groups and their representa-
tives. Many NGOs, including human rights
organizations, have embraced the Internet
as a means of exchanging, collecting, and
disseminating information quickly and
cheaply.

For countries with little or no formal demo-
cratic institutions, the Internet has helped
create an understanding for how demo-
cratic and participatory politics function
by providing a way for even the smallest
of interest groups to voice their opinions
and concerns.

In Iraq we see this in the proliferation of
forum-like websites which provide news,
and function as gathering points for vari-
ous ethnic or religious groups. Websites like
Iraqi League provide focal points — even if
sometimes extreme — for the wishes, con-
cerns and even fears of those ethnic and
religious factions. News gathering is seen
as a collective task on these websites, and,
in times of potential crisis, they function as
advice-lines. The BBC's website reported
in February of this year on how the Iraqi
League website was advising residents of
certain Baghdad districts on the movements
of militia groups and which roads to avoid.
This, in fact, is a very sophisticated use of the
medium, especially considering how recently
access has become available in Iraq.

We also see a number of Iraqi Internet users
rapidly embracing the idea of blogging, or
what has been described as “citizen journal-
ism". Iraq Blog Count, a website attempting
to provide a comprehensive list of Iraqi blogs,
links to more than 250 blogs, around 140 of
which are active. Although earlier bloggers
were posting in English, many new bloggers
are writing in Arabic and Kurdish.

Salam Pax is an Iragi blogger and documentary
filmmaker. In 2003 Atlantic Books published a book
based on his blog “Where is Raed?” under the title
The Baghdad Blog. He also worked as a journalist

for “The Guardian”, writing both columns and featured
articles. A series of reports filmed by Salam Pax in
2004 and transmitted by the BBC's Newsnight won
the Royal Television Society Award for Innovation. He

continued to make a total of eighteen reports about
life in Baghdad.
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The debate about whether these bloggers
provide any original reporting, or if they
only provide us with opinions, is one that is
still ongoing. The value of this form of online
presence, however, does not only lie in the
news it provides, but also in the texture and
context which it adds to traditional news

reporting.

An excellent example of how blogging
supplements traditional reporting and
how it has enriched the budding culture
of free speech in Iraq could be seen in the
various postings on Iraqi blogsites during
the period prior to the referendum on the
new Iraqi constitution in 2005. The various
drafts were discussed by a number of Iraqi
bloggers. Riverbend of Baghdad Burning
wrote two long postings from her point
of view as a young Iraqi woman. Others
provided English language translations of
drafts as soon as they had been leaked to
various local newspapers, and the Kurdistan
Bloggers Union reported on a discussion
group looking at the constitution from
a Kurdish point of view. These postings
served as snapshots of public opinion. They
were personal, passionate and opinionated,
and helped to bring the human aspect into
greater relief, alongside the legal process
of drafting up a constitution. This is what
makes blogging such an exciting form of

communication.

In addition to voicing opinions, bloggers
across Iraq were also building up a virtual
latticework of links and references, connect-
ing traditional media websites and other
blogs around the world, which reported
or discussed the constitution. Due to this
cross-linking, a search across the Iraqi
blogosphere for postings about the consti-
tution will not only take you on a tour of
Iraqi public opinion from that time, but will
also give you access to related articles from
national and international media sources.

Posting on a blog or a forum is also im-
mensely valuable to the individual, as access

to these outlets provides contributors with a
sense of empowerment. For many of us blog-
gers and online writers, the act of blogging
itself is like breathing a breath of fresh air.
We were raised in a political environment
which thrived on fear; the fear to express
opinions was instilled in us from an early
age, with hundreds of stories about people
who had “disappeared” after expressing dis-
sent or unapproved opinions. It is very sad
to see that this fear has not yet disappeared.
Today, however, we do have channels for
dissent, even if anonymous, on blogs and
forums. It is almost like having to learn a
new language, and a new method of fearless
critical thinking, and these online discussion
spaces are our practicing grounds. One can
only hope that what has started as political
involvement in an online discussion forum
will translate into action offline, and ulti-
mately motivate a new generation to become
involved, not only in the political discussion
but also in shaping the very policies covered.
One notable example of this in the Iraqi
blogosphere is the weblog Iraq the Model,
and the decision taken by the bloggers who
contribute to that weblog to run for office
in the Iraqi elections.

The fact remains, however, that political and
social activism online in Iraq is still very low.
Development of this sort of engagement in
current issues and affairs depends on the
amount of Internet access available to the
general public. Even in the more institution-
alized sector, i.e. traditional media, further
refinement of the services and products
offered is dependent upon the number of

people using those products.

Growth in Internet penetration and usage
in Iraqi society is very encouraging, but
governments and NGOs need to make sure
that this momentum is maintained, and that
"pro-Internet” forces within governments,
businesses, the IT sector, and academic
and research communities, all wanting
to stay current and globally competitive,

must continue to push for easier and more
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wide-spread access to online data and com-
munications.

Electronic communication and the Inter-
net have changed the social and political
landscape of our world. Through e-mail and
websites, human rights organizations, for
example, are able to disseminate informa-
tion far more effectively than ever before,
despite modest resources and limited
access to local media in some countries.
Governments in non-democratic countries
can no longer retain total control over the
information accessible to citizens. We all
hope that legislators setting down future
Iraqi laws for electronic forms of media and
communication will realize how important
it is that free and uncensored access will
be secured for all of us, as this technology
promises to be of great importance to our
development, prosperity and emergence as
a part of the global community.

Draft Laws, Laws and further documents relevant
to this article can be found under the following link:

www.nigash.org/media
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Proposed Framework for Regulating the Internet inIraq

Peng Hwa Ang

As Iraq ponders laws to regulate the Internet,
its legislators will face a common miscon-
ception: that there should be minimal to
no regulation of the Internet. This article
argues against that position, with particular
reference to the Iraqi context.

The first misconception is that the Internet is
not regulated in the West. The reality is that
the Internet is actually heavily regulated
in the West, and, in particular, in the USA.
The reason for the "heavy regulation” of
the Internet in the USA is that it was the
country where the Internet was invented.
The basic components of the Internet are
telephone lines, computers, and sophisti-
cated software. Each of these components
themselves were also invented in the USA,
and each of them was already regulated
there when the Internet came into being.
Arguably, the most advanced regulations on
the planet dealing with telecommunications,
computing and software can be found in the
USA. A report commissioned in 2000 found
that only nine out of fifty-two countries had
legislation against cyber-crimes such as
the proliferation of viruses, or computer
fraud®. In that same year, a Filipino student
unleashed the Love Bug virus that infected
millions of computers and caused damage
and losses of more than $1 billion USD. Be-
cause there were no laws in the Philippines
against propagating viruses, however, he
was never prosecuted. If that same student
had unleashed that virus in the USA, he
would have been prosecuted under the
Computer Fraud and Abuse Act of 1986, a
law passed fourteen years earlier and before
the Internet was publicly available.

In contrast, many developing countries are
struggling to manage the changes taking
place in telecommunications. When the In-

1 McConnell International. (2000.) Cyber Crime...and Punishment?
Archaic Laws Threaten Global Information.

ternet was set up in most of these countries,
there were still gaps in many areas, such
as regulating computer viruses. In many
countries, regulations against those who
spread destructive computer viruses only
began to emerge after year 2000. The USA,
however, has had such regulations in place
at least since the mid-1980s. When online
viruses emerged there, there was no need
to pass "Internet regulations". The existent
regulations on telecommunications, and
computing or software were often already
sufficient.

The second misconception is that regula-
tions are always bad, and that, therefore, the
fewer regulations are imposed, the better
things are. This is part of a misunderstand-
ing about what laws do: they do not merely
stop bad behavior; they also have the ef-
fect of encouraging good behavior and of
generally lubricating social interactions.
Without laws, there would be a lot of social
friction.

Some have tried to distinguish between the
bad laws" that stop behavior (which could
have a negative impact on the Internet) by
calling them negative regulations; "good
laws" (that ease social interactions and
encourage good behavior) are called positive
regulations. This is not a good distinction
because sometimes the same law has two
faces: is the traffic light a negative regu-
lation (because it has red lights that stop
traffic) or positive regulation (because it has
green lights that allow traffic to move)?
The answer is that one has to look at the
overall picture — what is the action, behav-
ior or conduct that one wants the law to
encourage? For the Internet, one wants to
encourage greater use in areas that would
help all aspects of development. Yes, there
would be some negative unintended side-
effects, but one would hope to keep these
to a minimum. For example, in the context

of a religious and conservative populace,
ISPs may have to offer a filtering service that
blocks pornographic sites. In conversations
with some Muslims, the easy availability of
pornography on the Internet was cited as a
reason that they were not subscribing to it.
The following framework for regulating the
Internet is therefore proposed in that context

—that the right regulations at the right time
will help encourage the use of the Internet
for development. In many countries, the
issue is not whether the Internet should be
free or not. In many countries, the Internet
is, by default through lack of regulations,
free. But this absence of regulations, like
the absence of traffic rules, is not always
advisable.

Framework

The following framework was presented in
my book Ordering Chaos. It has proven to
be robust. One source of comfort is that the
Virginia Internet Act (Virginia then being
the state in which America Online, then
the largest Internet service provider in the
USA, had its headquarters) encompasses the
entire framework except for one key area:
copyright. The reason for that is that US
federal law already applies to that area.
This framework is a guide for countries to
begin regulating the Internet.

Policy and Legal Framework
for Cyberspace

A. Access and Service Provision

The first set of rules should address the basic
problem of access in Iraq. There should be a
competitive market for Internet service pro-
vision. The incumbent telecommunication
company should not be allowed to exercise
its incumbency. As far as possible, there
should be a level playing field for Internet
service providers.

Peng Hwa Ang is the author of Ordering Chaos:
Regulating the Internetand was one of the forty
persons appointed by the UN Secretary-General to the
Working Group on Internet Governance in 2005. He

heads the School of Communication and Information,
Nanyang Technological University, Singapore and
is also the inaugural chair of the Global Internet
Governance Academic Network (GigaNet). A lawyer

by training, he has held visiting positions at Harvard
and Oxford universities




B. Issues Relating To Electronic Commerce

The point about addressing issues arising
out of e-commerce is not that all activities
on the Internet are commercial. The point
is that by addressing these issues, one
also addresses a whole host of issues that
must be resolved in order for the Internet
to thrive. For example, Iraqgi courts must
recognize and accept electronic evidence.
Without electronic evidence, it is impossible
to conclude a contract. A whole plethora of
laws are needed to support e-commerce:
authentication, digital signature, privacy,
fraud protection, etc.

C. Content Regulation

The basic rule is that offline laws regulating
content should be reconcilable with rules
that should also apply to the online world.
A common concern, especially keeping
in mind the large Muslim population, is
pornography. In many Asian countries,
pornography is simply outlawed. On the
Internet, however, it is difficult to block such
content. Filtering mechanisms that would
allow parents to purchase them for the fam-
ily should be available at low cost.

D. Security and Encryption

Online security is a significant issue that must
be addressed. The issue is not trivial. Without
the sense of security, e-commerce and other
online transactions will not flourish.

E. Intellectual Property Rights

Intellectual property rights must be ex-
tended to the Internet. Here, Iraq would
have to follow the common global practice
concerning such rights.

F. Privacy

Privacy is a relatively new concept to many
developing countries such as Iraq. In many
languages, privacy is a word which has just
recently come into being. With the Internet,
there has been a heightened awareness
about the idea of privacy.

Conclusion

The above framework is a guide to imple-

menting rules for making the Internet flour-
ish. Most of these rules are in place in the
developed countries. In Iraq, implementing
the rules will only be playing catch-up.

Source: Ang, Peng Hwa. (2005). Ordering Chaos: Regu-

lating the Internet. Thomson Learning, Singapore.

Draft Laws, Laws and further documents relevant
to this article can be found under the following link:

www.niqash.org/media






REGIONAL SNAPSHOT

Najaf

When people started cleaning up the rubble after the war of 2003, the city of
Najaf witnessed a huge political, social and cultural upsurge, compensating
for a long list of taboos imposed by the former Saddam Hussein regime. This
upsurge had a religious-ideological background, and it led to the emergence of
a plethora of newspapers, magazines and newsletters, two local radio stations
and two television stations.

The first issue of “al-Sunbula” (Wheat-stalk), a magazine specialized in Arts
and Literature, was published a few weeks after the collapse of Hussein’s
regime and was followed by “al Najaf al-Mustagilla” (independent Najaf).

“Wadi al-Salam” (Peace Valley) and “al-Iman” (Belief) appeared soon after,
in addition to other newspapers and magazines. Almost everybody familiar
with media in Najaf agrees that “al-Najaf al-Asharf” (Holy Najaf) was the
first independent weekly newspaper to be issued. It covered news about
the new era, the complaints of the people at that time, and the violations
committed by the US occupation troops. However, the lack of experience, and
printing and technical skills made this newspaper closer to a newsletter than
to a newspaper. Weekly, monthly and periodical magazines and newspapers
continued to emerge in Najaf. Even though the majority of these newspapers
are independent of political parties, it is easy to tell — ironically enough — that
they aim at political and ideological indoctrination.

Many religious groups describe their newspapers or magazines as “cultural”,
even though they are in reality religious. Additionally, most of these newspapers
and magazines are not sold but distributed free of charge. This clearly demon-
strates that these newspapers are published for “cultural” purposes instead of
pursuing professional, neutral and informational objectives. Another aspect
about the press in Najaf is that there are no daily newspapers — neither in
the city, nor in the entire governorate. Finally, one can say that most of these
newspapers and magazines ceased to exist after a short-lived period due to
financial problems and a lack

of qualified personnel. What has remained is a small number of periodicals
issued by political and religious parties and organizations. Among the most
notable are the following:

Newspapers:

Sawt al-Najaf (Najaf’s voice); covers general politics; published by SIIC
Al-Wala’ (Loyalty); general politics; published by the Badr Organization
Al-Balagh (announcement); general politics; published by the Institute of
Islamic Conveyance (civil society institute)

Al-Difaf (Shores); literary; issued by the Specialized Literary Library (an

institute specialized in Literature)
Al-Thagafiyya (The Cultural); published by the culture house in Najaf (one
of the institutions of the Iraqi Ministry of Culture)

Magazines:

Al-Sunbula (Wheat-stalk); independent; covers literature and general
culture

Al-Sharara (the spark); general cultural politics; issued by the Shiite Iraqi
party in Najaf

Baniqya; literary; issued by the Union of Authors and Writers in Irag- Najaf
branch.

Dirasat Najafiyya (Najaf Studies); issued by the University of Kufa, Center
for Kufa Studies

Al-Minhal (The Source); socio-cultural politics; issued by the Independent
Council of Tribal Leaders

Al-Atra; cultural; issued by the Cultural Club for Atra’s Scholars

Al-Turaf al-Najafi (Najaf’s Cultural Heritage); cultural; Editor in Chief: Rashid
al-Qassam.

Afaq Najafiya (Najaf Horizons); specialized in researches about Najaf City;
Editor in Chief: Kamil Salman al-Jaburi

There are two radio stations broadcasting from Najaf. These are:

¢ Al-Najaf Radio, broadcasted by the Iragi Media Network on FM wave from
10:00 a.m. till 2:00 p.m.

e Al Ma'aref Radio, broadcasted by the cultural “Holy Najaf” institution. It
broadcasts 14 hours a day on FM waves. It is a radio station based on
religious ideology with limited variety —as much as religion and ideology
allow for

There are two television stations broadcasting from al-Najaf. These are:

e Al-Ghadeer TV station, run is by the Badr Organization, affiliated with
Abdul Aziz al-Hakim

e Al-Najaf TV station, operated by the Iraqi Media Network. The two stations
have religious and ideological backgrounds. However, they allow for some
exceptions that are ideologically and religiously accepted.

References:

Jihad Abu Sayba’: Al-Najaf Journalism under US Occupation of Iraq 2003- 2006.
Issued in Najaf in 2007.

Wahhab Sharif: “Journalism in the Holy Najaf after the Transformation”. “Al-
Sabah” newspaper, issue number 1047 dated 21/2/2007

Information provided by Zaki Ziad
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Iraq’s Draft Media and Telecommunications Law:
Why and How it Should be Passed

Douglas A. Griffin

A draft Law on Media and Telecommunica-
tions has been before the Iraqi parliament
for some time and may come up for a vote
in coming months. This draft law can be
considered a relatively encouraging first
communications law, especially in a recently
liberalised environment like Iraq, where a
large amount of legislative work is required
in a short time, and conditions are anything
but stable. The draft law conforms to modern
international best practice in many ways,
even if it leaves room for improvement.
One very positive aspect of the draft law
is that it recognises the value of licensing
and regulation by an independent regula-
tory authority (as opposed to a government
ministry) by clearly stating that the Com-
munications and Media Commission of Iraq
(CMC) has exclusive authority to licence and
regulate broadcasting and telecommunica-
tions. Giving such responsibility to a body
that is not tied to any particular government
administration reduces the likelihood of
political interference in broadcast media
and communications, and thus encour-
ages freedom of expression. Preserving
the CMC as a converged communications
regulator —one that has authority over both
broadcast and telecommunications — keeps
Iraq in the vanguard of communications
regulation. As the line between communi-
cations platforms has blurred, where, for
example, people can now watch television
from their mobile phones, the regulation of
those platforms has converged as well, with
the United Kingdom, Australia, Singapore,
Malaysia and United States placing the
licensing and regulation of broadcasting and
telecommunications under one roof. Still,
this law could be improved in a number of
significant ways.

Severe Penalties
The most substantial problem with this draft
law is that the penalties it would impose are
excessively severe. Under international best
practice, penalties should be reasonable and
proportionate to the offence. More severe
sanctions should be reserved for major or
repeated offences. Furthermore, penalties
should escalate in severity; a violator should
be given sufficient warning before more
severe penalties are imposed, and harsh
sanctions, such as revocation or suspension
of a licence, should be used only as a last
resort —if at all. What is most worrisome is
that the draft law allows for the imposition
of prison sentences, in many cases even
for relatively insignificant offences, such
as using illegal means to make a phone
call. None of the law's provisions requires
proportionality.

Article 40 sets forth particularly vague

content restrictions. Specifically, it states:

(A)Any person transmitting, by any com-
munication means, threatening, insulting
or immoral messages, or transmitting
fabricated news with the intention to
spread fear, is subject to imprisonment
from not less than one month to one
year maximum, or to the payment of a
fine of not less than 500 thousand and
not more than 3 million Dinars, or both
penalties.

(B)Anyone offering or contributing in the
offering of communication services that
violate the public order or public morals
is subject to the penalties stipulated in
paragraph (A) of the current article and
the Commission may withdraw from the
licensee his licence.

The potential for broad application of these

prohibitions on defamation and incitement

BROADCASTING AND MEDIA REGULATION

to violence would certainly chill the freedom
of expression. By their very language, these
provisions would sanction any insulting
message, no matter how minor, and no
matter what damage was incurred, with
imprisonment or huge fines. They apply
sweepingly across all types of media, includ-
ing the printed press, and seem to include
communications that do not at all involve
the mass media.
The ambiguity of the language is compound-
ed by the fact that the law contains none
of the normal exemptions and protections
for such speech. There is no requirement
that the communications were harmful or
caused any damage. There is no exemp-
tion for satire or parody and no excuse for
those who attempted in good faith to comply
with the law. No procedural safeguards are
articulated, and the process for appeals is
not clear. It is not even apparent who has
the right to enforce these standards.
Such defamation and incitement to violence
provisions would be best addressed in a
law of general application. Such provisions
should not apply only to media, as this not
only unfairly singles out the media, but also
fails adequately to protect the public from
communications not delivered through the
media. Any such laws of general application
should be fully developed to include all of
the necessary exemptions and protections
that international best practice requires.
Article 37 is particularly troubling, as it
requires a prison sentence for anyone who
causes damage intentionally to telecommu-
nications facilities, a vague offence that could
cover even minor vandalism. This article
further punishes anyone who "puts at risk the
national interest” — very ambiguous language
— with imprisonment and a hefty fine.

Douglas Griffin is a Director of Albany Associates, a
consultancy in the United Kingdom with significant
experience in international media development and
strategic communications, particularly in transitional

countries and emerging democracies. Griffin is a law-
yer who has worked in Irag on communications and
media issues since June 2004. He was instrumental
in establishing the legal, regulatory and institutional

framework governing Iraqi media today.
More information on Albany Associates can be found
at www.albanyassociates.com.
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Potential for Compromised Independence

The draft law requires that a number of posts
on CMC committees, including the body
that determines the allocation of the radio
frequency spectrum and the body that makes
recommendations on licensing and breaches
of content restrictions, must be filled by
representatives of government ministries,
the military and intelligence services. This
potential for excessive involvement of the
government in the operations of the CMC
could undermine its independence.

Authority over Printed Press

The draft law provides that the CMC has
some authority over the printed press. The
specific responsibilities are largely advisory
in nature, namely those of encouraging its
development and self-regulation. The law,
however, opens up the opportunity for the
CMC to regulate and licence the printed
press by stating that it is responsible for
setting up a regime for granting "licences
to networks, telecommunication and media
services' (which "media services" are de-
fined to include the printed press). Although
the draft law states elsewhere that the board
governing the CMC does not grant licences
for newspapers, this provision alone would
not prevent any other part of the CMC, or of
the government for that matter, from requir-
ing newspapers to obtain licences.

Such a result would be contrary to the way
broadcasting and print media are normally
regulated under international standards.
Broadcasting is generally subject to more
regulation than print, primarily because
broadcasting is seen as more invasive and
influential, because broadcasting uses a
scarce public good (i.e., radio frequency
spectrum), and because coordination is
necessary to prevent technical interfer-
ence. Under international best practice,
the printed press is ordinarily not regulated
or licensed at all. Bringing the two under
the remit of the CMC (even if its authority
over printed publications is not significant)
may make it more likely for print media to
become subject to licensing requirements
and more stringent regulation.

Internet

The definition of “media" given in the draft
law would seem to include the Internet,
and the draft law makes it seem as if the
Internet will be regulated like broadcast-
ing. This is not recommended or common
under international best practice. In most
societies, the Internet is regulated only to set
forth minimum technical requirements, and
Internet content is subject to little regula-
tion. This is in recognition of the need to
refrain from overly burdening this exciting
new medium, the fact that harmful content
can be regulated in other ways (such as
filtering software), and the realisation that
it is very difficult for any government to
regulate Internet content given the ease of
accessing foreign-hosted websites.
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Conclusion

The draft law should be passed. It keeps
the regulation of communications with an
independent body, a significant accom-
plishment in a region where Ministries of
Information often closely control what the
public sees and hears over the airwaves.
It is strongly recommended, however, that
the draft law is changed as suggested here,
either before parliament votes on the law or
by amending the law at some point in the
future. By making a few improvements to
this draft, Iraq could demonstrate its com-
mitment to developing a modern legal and
regulatory framework for communications
that supports the principles of independent
regulation and freedom of expression.

Further documents relevant to this article can be found

under the following link: www.niqash.org/media

The Commission shall have sole responsibility for
the licensing and regulation of cable and wireless
telecommunications services, broadcasting and
transmission services, information services (the
Internet) and other media services, and shall carry
out the following tasks:

1. Setand adopt the technical conditions and standards
for the licensing of telecommunications and media
networks and services, in addition to the conditions
referred to in this law;

2. Establish the operating framework for all service
providers in a manner which guarantees full and
fair competition among them;

3. Regulate access to telecommunications networks and
the conditions governing interconnection among them
in accordance with instructions to be issued for this
purpose, and approve interconnection agreements
between licensees;

4. Setrulesto ensure the operation of cable and wireless
telecommunications, broadcasting services and infor-
mation transmission services in a manner consistent
with standards of public security;

5. Setrules of professional practice to regulate the opera-
tions of licensed bodies, including the determination of
the fees, terms and conditions of telecommunications
connection, quality of services provided, and types of
activity engaged in;

6. Protect the interest of users, monitor licensed persons
and bodies to ensure compliance with the licensing
conditions, including service specifications, quality and
prices, and take the necessary measures to penalize

those who violate those conditions in accordance with
the law;

7 Take partin representing Iraq at meetings, conferences,
negotiations, forums and other international gather-
ings concerned with telecommunications, information
technology and the media;

8. Coordinate with the Ministries of Communications,
Culture, Information, Defence, the Interior and
Transport or any other competent, official body
in respect of any activities which may have an
effect upon the use of cable and wireless telecom-
munications, broadcasting services, information
transmission services or networks and the radio
frequency spectrum to ensure that none of these
activities conflicts with military and security
requirements and other demands of the higher
national interest;

9. Implement the goals and general rules stated in this
law and allarticles in which the name of the Commis-
sion appears;

10. Be guided in the exercise of its duties by the text of
Article 19 of the universal Declaration of Human Rights,
the International Covenant of Civil and Political Rights
and associated duties and responsibilities, and the
relevant regulatory prescriptions and recommenda-
tions issued by the International Telecommunication
Union and the General Agreement on Trade in Services
(GATS)

(Article 52 of the Draft Media and Telecom-
munications Law)
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Addressing Bias in Broadcasting Content in Iraq -
How to Set an Appropriate Regulatory Framework

Sophie Redmond

The demographics of the broadcast sector
in Iraq — namely, the high proportion of
broadcasters which are politically or reli-
giously affiliated — seriously complicate the
primary objective of broadcast regulation,
the promotion of pluralism. Pluralism is
integral to the realization of the right to
freedom of expression, and it implies a
diversity of media outlets, of ownership of
those outlets and, overall, a wide range of
independent broadcasters and programming
that presents and reflects society as a whole.
At present, the Iraqi broadcasting sector can-
not be described as pluralist. While there is
a relatively high number of broadcast outlets,
many of these are controlled by partisan
interests. Pluralism within the broadcast
sector requires broadcasters to present their
programming in a fair and impartial man-
ner, and achieving this is made much more
difficult when broadcast outlets are guided
by particular agendas, political or otherwise.
To achieve “true" pluralism, broadcasters
which can demonstrate their independence
from partisan influences should receive pri-
ority in the licensing process, which seeks
to make best use of the limited number of
frequencies to serve the public interest. A
collection of highly partisan media outlets
is not likely to satisfy the public's need to
be well-informed and receive information
from a variety of sources, particularly in a
politically and socially fractured transitional
democracy. This is interrelated with the
tangible prospect that such a broadcasting
landscape will only deepen the divisions
within Iraqi society, rather than contributing
to the development of a socially cohesive
democratic society.

The highly restrictive economic conditions
have had a significant impact on the ability

for a pluralist broadcast media to emerge
in Iraq. Only those who have strong finan-
cial backing have been able to maintain
operations. While it will take some time for
a pluralist media to develop naturally, the
impact of this uneven broadcasting land-
scape needs to be addressed now. Measures
are needed to, at the very least, neutralise
the partisan reporting of news and current
affairs, which should be provided in a fair
and impartial manner; some parameters also
need to be established regarding other types
of programming to ensure that broadcast
content does not become a source of social
divisiveness.

A strong yet independent broadcast regula-
tor is crucial to achieving all of this, and
strengthening the regulator's mandate
will be the first step. While the Commu-
nications and Media Commission (CMC)
— the regulatory body established by the
Coalition Provisional Authority (CPA) and
continued under sovereign Iraqi rule — has
been operational for three years, it has not
had the opportunity to engage in a thorough
spectrum planning process or the develop-
ment of a clear licensing policy. At present,
the CMC is relying upon the 2004 Interim
Broadcasting Programme Code of Practice
and is still in the preliminary Phase One of
an interim multi-phase licensing scheme,
also established in 2004. This situation is
likely to change over the next twelve to
eighteen months, with the enactment of
domestic legislation replacing CPA Order
65 and a renewed vigour in the implemen-
tation of the CMC's regulatory mandate.
This will mark a significant improvement
to the current situation: many broadcasters
are now operating without a licence and
thus fully outside the scope of the Code of
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Practice; there has been little if any review
of the suitability of these outlets to conduct
broadcast operations.

Realistically, the vetting of each and every
broadcast outlet will not occur for some time.
Some practical measures can be undertaken
in the meantime, however, in respect to
broadcasting content. The Code of Practice
provides a good first step in this regard, and
it is promising that the draft CMC Law cur-
rently before parliament seeks to replicate
this model of a code of conduct, drawn up
in consultation with broadcasters. The Code
requires broadcasters to take a number of
clear steps to achieve fair and impartial
programming, including ensuring due
accuracy and fairness in all programming,
clearly distinguishing opinion from fact,
requiring news reporting to be dispassion-
ate, and making judgements when reporting
news based on the need to give viewers and
listeners an even-handed account of events.
The CMC should require every broadcast
outlet to agree to comply with the Code
of Practice, even if the broadcast outlet is
presently unlicensed. In exchange, the CMC
could give a legal guarantee to the broadcast
outlet that, as long as it adheres to the Code
of Practice, it will be permitted to continue
broadcasting until it has had a genuine op-
portunity to apply for a licence in accordance
with the future broadcasting law.

In regards to broadcast outlets aligned
with religious or political interests, the
CMC should draw up detailed guidelines
on how to comply with the Code of Practice,
addressing challenges specific to partisan
media and specific issues likely to give rise
to concern. Requiring compliance with the
Code of Conduct by all broadcast outlets and
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promulgating these guidelines would be
one strategy by which to promote pluralism
within the confines of the present broad-
casting landscape: seeking to neutralise
the expression of partisan content with
respect to news reporting, as well as outlin-
ing similar restrictions for other broadcast
content. This would be, perhaps, the most
realistic temporary measure for regulating
broadcast content, as the CMC undertakes
the demanding task of a spectrum planning

process.

The more ambitious task will be regulat-
ing satellite television stations, whether
broadcasting from within the country or
from abroad. With respect to broadcasters
operating from abroad, there is the juris-
dictional complication of not being able
to enforce domestic licensing obligations.
With domestic satellite broadcasters, the
licensing process will need to be somewhat
more distinct, as the policy consideration of
managing a scarce resource in the public
interest does not apply to this medium to
such a degree. In the short term, at least, a
voluntary code should be drawn up by the
CMC in consultation with satellite broadcas-
ters regarding a range of content concerns,
and should also include the content of the
guidelines outlined above. Compliance with
this code should be made a licence condi-
tion for domestic satellite broadcasters. For
broadcasters operating from abroad, CMC
should contemplate establishing a working
relationship with the relevant broadcasting
regulatory authorities abroad, as well as
monitoring compliance with individual
broadcasters’ codes of conduct, including
utilising any complaint mechanisms avail-
able. In addition, the establishment of a local
Iraqi platform for all satellite broadcasters
has also been recently suggested. This could
help to overcome the jurisdictional issue in

relation to licensing.

The framework within which the codes

of conduct are enforced domestically also

requires some urgent attention in order
to ensure the success of this strategy. As
noted above, the CMC should be able
to enforce these codes on the basis of a
graduated system of sanctions regarding
broadcasters, reflecting the broader public
interest in the continued operation of the
broadcaster where possible. The enforce-
ment mechanism proposed in Article 80(6)
of the CMC draft Law, however, threatens to
undermine any such system, through which
the interests of the broadcaster and the au-
dience would be effectively judged by an
independent broadcasting regulatory body.
Article 80(6) proposes that legal proceedings
be commenced in response to a breach of
code, or to a broad range of other vaguely-
worded matters which are extraneous to any
agreed-upon code, such as endangering the
national interest, giving backing or support
to terrorism, inciting hatred or violence or
violating public decency. This is problematic
for two reasons: engaging the weight of
the legal system in response to a breach
of a code of conduct is inappropriate for
the enforcement of a regulatory function;
if matters are not addressed in the code of
conduct, then only prohibitions which are
clearly spelt out in law should be grounds
for sanctioning broadcasters. It is essential
that sanctions for a breach are graduated to
ensure continued service where possible, to
prevent a pronounced chilling effect on the
media, and to prevent deterring long-term
investment in quality service. Regarding
prohibitions, it is preferable that these are
addressed within the code as far as possible.
Any code should, in the future, be reached
through a process of consultation with the
public and the broadcast outlets. Only the
most serious matters, not suitably addressed
by a code of conduct, should engage the full
force of the law. This aspect of the CMC
draft Law threatens to deny the CMC the
flexible regulatory enforcement mechanism
it will need to navigate a wide range of
policy objectives for the development of an
independent and diverse media landscape.
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It also imposes a broad range of limitations
which are ill-suited to achieving the im-
mediate policy goal.

Once the codes of conduct and appropriate
monitoring and enforcement mechanisms
have been put in place, consideration can
be given to some more medium-term strate-
gies. The enactment of primary legislation
regulating concentration of ownership in the
media can provide an important driver for
promoting pluralism as well as a framework
within which the CMC can exercise its li-
censing powers. In addition to addressing
cross-ownership and related issues, the
legislation could also set parameters on the
extent to which religious or political groups
should be permitted to control media outlets.
This is a medium-term strategy rather than
short term, as its success depends upon a
degree of de-politicizing of the media first
occurring. There is an inherent risk that
ownership restrictions may be misused for
political purposes, which means that this
measure should be phased in once the
CMC's regulatory mandate has taken a
greater hold.

Additionally, as economic conditions
improve, the CMC should pursue further
policy goals for promoting pluralism, such
as giving priority in the licensing process to
broadcasters which can demonstrate their
independence from partisan influences.
Financial incentives should also be provided
to potential community broadcasters, which
provide the important third tier of broadcast-
ing, complementing the range of content
available through commercial and public
service broadcasting.

Draft Laws, Laws and further documents relevant
to this article can be found under the following link:

www.nigash.org/media
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Broadcasters shall not broadcast any material that, by its content or tone:

e (Carries the clear and immediate risk of inciting imminent violence, ethnic
or religious hatred, civil disorder or rioting among the people of Iraq or
advocates terrorism, crime or criminal activities (particular care is required
where a programme carries the views or transmits the messages of people
or organisations who use or advocate terrorism or the use of violence or
other criminal activity in Iraq); or

e Carries a clear and immediate risk of causing public harm, such harm being
defined as death, injury, damage to property or other violence, or the diversion
of police, medical services or other forces of public order from their normal
duties.

We note in this context that depiction of a crime in progress, such as a kidnapping
or the imminent threat of illegal execution, for purposes of extortion, or to
spread the message of persons or groups who advocate the violent overthrow
of civil order, is not protected by any international covenant or human rights
guarantee.

[....]

Broadcasters must ensure due accuracy and fairness in all programming, includ-
ing news. Opinion should be clearly distinguished from fact. News reporting
should be dispassionate and news judgments based on the need to give viewers
and listeners an even-handed account of events. Sensitivity will be exercised
in broadcasting images of or interviews with bereaved relatives and survivors
or witnesses of traumatic incidents.

(The Iraqi National Communications and Media Commission Interim Broadcast-
ing Programme Code of Practice, Paragraph 1.1. and 1.3.)
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Al-Nasiriya's Media: from Diversity to Conformity

by Ahmad al-Khafaji

The city of Al-Nasiriya, known for the dynamism
of its intellectuals and its elites, was not different
from other Iraqi cities in regard to the number
of publications that sprouted all over the streets
in the first few months after the regime change.
Some of these newspapers were merely newsletters
prepared by a few people and sometimes even by
only one or two people with the mere purpose
of manifesting anger about the previous regime,
opening the door for telling stories about the suf-
ferings of the Iraqi citizens, remembering stories
of heroism or celebrating the new conditions. Most
importantly, the coalition forces encouraged these
efforts in their endeavor to accentuate the feelings
of freedom among officials as well as citizens and
to strengthen the relations between them through
the newly emerging Iragi media.

In the beginning, one could rarely find a party, a
movement or a political organization that did not
have its own publication. The Sadr office issued
its “Al-Janub” (The South) newspaper and, after
its closure, the “Iraq al-Sadriyyin” (The Iraq of
Sadriyyin) newspaper. The Iragi National Accord
(INA) soon issued its own newspaper, “Sada’ Sumer’

(Echoes of Sumer), attracting a bigger number of

intellectuals, given its more local and secular
nature. This newspaper also ceased to exist after
its premises had been attacked more than once by
fundamentalist Islamic movements.

It is peculiar that even the newspapers that were
issued by non-Islamic movements were unable to
overcome the general popular tendency towards
religious movements in Al-Nasiriya. These news-
papers have increasingly and noticeably published
articles appeasing the Islamists, hoping that the
latter will appreciate their modesty. As can be
expected, however, this has never come to be.
The newspapers which continue to be published
in Al-Nasiriya today are very limited in number,
the most important being a bimonthly newspaper
named “Akd al-Hawa”", the old name of Al-Habbubi
Street, the oldest and most famous street in the
city. There is also another general and independent
weekly newspaper called “Larsa”, a name taken
from Sumerian culture. It is worth mentioning that
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“Larsa” (and maybe other newspapers) are financed
by the Reconstruction Office of the Multinational
Force’s Provincial Reconstruction Teams in Iraq
(PRT).

The Cultural and Press Office of the Badr Organi-
zation in Al-Nasiriya issues a limited circulation
newspaper titled “Shababu al-Rafidayn” (The
Youth of Mesopotamia). There are also a number
of publications issued by various government
organizations, the most significant among them

“Al-Tarbawi” (The Educator), issued by the Dhi Qar
Educational Directorate and the “Ore” newsletter,
issued by the management of Dhi Qar University.
Most of these newspapers do not bring significant
financial returns; that is why some government de-
partments purchase them according to agreements
allowing the government to publish some of their
advertisements, their news, or reports about their
accomplishments.

In terms of Radio broadcasting, there is Al-Habbubi
radio, which started broadcasting for four hours a
day less than a year ago. Al-Ahwar radio and TV
station, financed by the Higher Islamic Council, is
considered the most widespread and influential
media outlet in Al-Nasiriya today. Its radio broad-
casting began three years ago, and its television
broadcasting two years ago. Both broadcast from
10:00 a.m. until midnight. The station employs a large
number of journalists and technicians. Al-Nasiriya
TV, part of the Iragi Media Network (IMN), was the
first TV station to start broadcasting in Al-Nasiriya
during the first few months of the collapse of the
old regime, and it is still broadcasting today. This
station enjoyed a huge number of viewers prior to
the introduction of satellite TV into the daily lives of
citizens and before the reduction of its broadcasting
hours to two hours per day, after which the national
program is broadcasted.

One can generally say that the Islamic parties, as
part of their control over the different aspects of life
in southern Irag, dominate most of the media outlets
in terms of size and funding. Despite that, these
outlets were not able to rely on their political cadres;
these lacked the needed media experience and were

obliged to employ other media professionals who
made them more popular as local media outlets. In
spite of the dominance of certain political parties
over local media outlets in Al-Nasiriya, the space
for criticism sometimes widens to allow critique
directed toward opposing political parties, depend-
ing on emerging events. For example, Al-Ahwar
television and radio station, affiliated with the
Higher Council, does not forego the opportunity
of criticizing the Mahdi Army when there are armed
conflicts in the city. This criticism is not taken as part
of a professional and independent approach of a
media outlet but rather as an expression of known
enmities between the two conflicting parties. In such
circumstances, common in most Iraqi cities, journal-
ists face difficult circumstances from time to time
and suffer certain pressures which hinder their work.
In Al-Nasiriya, professional and media associations
such as the Union of Iraqi Journalists in Dhi Qar, the
branch of the Iraqi Journalists’ Association, and the
Southern Journalists’ Association, are considered
to be effective in facing such pressures.
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Journalism and the Struggle between Freedom and Control

Zuhair Al-Jezairy

The very first Iraqi newspaper "“Al-Zawraa"
appeared on 15 June 1890, during the reign
of the open minded Sultan Abdul Hamid.
From the day of its creation, its mission was
to provide the government with a means
of extending its voice and informing the
public of its decisions. With the exception
of the first two decades of the first royal era
and the beginning phases of the republican
era, journalism in Iraq has continued liv-
ing out the same terrible fate implied by
its beginnings. The ruling authorities have
been established as the only sources of
information; they have secured the means
of controlling the media and speaking on
behalf of the people, while the role of the
people has been reduced down to that of
the passive listener.
The seven coups witnessed over the course
of the modern history of Iraq have reaf-
firmed this pattern. The first step taken by
reactionaries has always been their taking
over control of two apparatuses:
a) The military and security apparatus;
b) The media apparatus represented by
radio and television broadcasting;
The role of the military is to ensure control
over the society and consolidate power in
the hands of those responsible for the coup;
the role of the media is to give the coup
leaders legitimacy and to justify the use
of force.
Like all other coup leaders, the Baath party
started dominating the media immediately
after coming to power. I was working as a
journalist for a newspaper when the poet
Shathen Taga came into our office on the
morning of the coup of 1968 and dictated
what the headline on the first page of the
newspaper was to be for the following day:
"A White Revolution"”. The headline appeared
on the second day of the coup in all Iraqi
newspapers as a demonstration of the unity
of voices regarding the course taken. Later

on, journalism was restricted by Law 142
from the year 1974, promulgated by the
ruling party. The law required the Board
of Directors and every minister to abide by
the party's eighth national command report,
which was to serve as a guide for their work
methodology.

In practice, journalism became dominated
by the party, which had set up the Ministry
of Information to manage journalism in
Iraq, specifying which information should
be reported and which should not. It also
specified the guidelines for the newspapers'
headlines and which images of the party
leader should be published on the first page
of the newspaper. With such tight control
being exercised, news reported in the Iraqi
newspapers lost its substance. The official
news agency became the main source of
news, and delivered news in a selective and
biased manner. Real information, therefore,
became unreachable to people living with
a media pulled by invisible strings.

Even journalists were not aware of the actual
events taking place around them. They did
not make any effort to search for the truth,
because they would not have been allowed
to publish or even talk about it had they
done so. They learned through experience
that those responsible for censorship were
not punished for displaying exuberance in
censorship, but, to the contrary, would be
severely punished for allowing any informa-
tion considered prohibited by the higher
authorities to leak out to newspapers. In this
way, those responsible for censorship added
their own fears to the list of government
taboos, and journalists followed the same
path. They preferred to practice self-censor-
ship, carrying it within them, after seeing
how journalists were taken from the media
institutions they worked for and completely
disappeared, and how, if they ever came
back, they returned with completely broken

souls. That is why journalists became accus-
tomed to waiting for the official formulation
of the news to come out from leadership
sources through the official news agency.

Order No. 17, which dissolved the Ministry
of Information, was issued nine days after
the fall of the former regime on 9 April
2003, just three days after the dissolution
of the Iraqi army and security apparatus.

With this order, control exercised by that

ministry was put to an end. Despite the
chaotic environment in Iraq, during the first
three months of transformation, the country
witnessed a sudden flourish in the number
of newspapers, reaching up to around 180.
The change was not merely quantitative;
there was also a qualitative change in the
ownership of newspapers, in the freedom
to access information, and in the ability to
deliver information to the public.

Despite this openness, the previous control
practiced by the former regime is still pres-
ent and is reflected in:

* The continued censorship of media by
the state;

* The use of the media by the government
in mobilizing public support;

* The concept of discretion still dominating
the relationship between the media and
the state;

The first censorship law was initiated by
civil administrator Paul Bremer, prohibiting
the publishing of any material which may
incite violence. The law was then used as a
legal pretext to close the Al-Jazeera office

in Baghdad. In addition, the "Al-Da'wa"

Newspaper, the voice of the Sadrist move-
ment, was banned, and many other media
institutions were closed by the various
authorities using the same pretext. The Iraqi
authority and some parliamentarians have
now closed three satellite stations without
any prior judicial decision. The "Al-Shar-
qgiya" satellite station in Baghdad has been
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prohibited since the beginning of 2006, the
ban coming at a time when the Al-Arabiya
office was allowed to reopen by the Iraqi
authorities, after having been closed for one
month as a warning penalty. The same thing
happened to Salahuddin television, which
was closed many times.
When debate is heated, government fears of
the media grow, and the trend to dominate
media outlets and contain them under state
authority becomes more severe. This trend
is not only limited to the government; it
also applies to the media itself. There are
some who see the negative sides to a free
press (the high number of newspapers, the
different points of view, and the absence
of state censorship) as an alarming chaos.
Among the resonance created by the “New
York Times" article on Pentagon financing of
Iraqi newspapers, three daily newspapers in
Iraq published articles blaming the state for
not taking action against the phenomenon,
and demanding government intervention
to install restrictions on the media. Even
prior to this incident, some journalists had
considered the dissolution of the Ministry of
Information and of the army to be a source
of chaos. The crisis created with the pub-
lishing of offensive cartoons depicting the
prophet Muhammad created an atmosphere
of anger concerning the media. This atmo-
sphere has been well utilized by religious
fundamentalists, who have framed freedom
of the press to appear as justifying offensive
attacks against Islamic religious beliefs. This
resulted in newspapers dealing with such
sensitive issues more cautiously.
This fear of freedom of expression and
freedom of the press was reflected in the
drafting of the constitution. The constitution
acknowledges the freedom of journalism
in a short sentence containing six words.
This was formulated in Article 36 of the
constitution, which states that the state
guarantees:
A. The freedom of expressing opinion by
all means;
B. The freedom of the press, of publishing,
and of media and distribution;
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C. The freedom of assembly and peaceful
protest, organized by law;
Despite the importance of the text in making
citizens aware of their rights, similar texts on
freedom of expression and publication have
been included in most Iraqi constitutions,
including the one drafted by the Baath party
in 1970. Article 26 of that constitution states:
The Constitution guarantees the freedom of
opinion, publication, meeting, demonstra-
tions and the formation of political parties,
syndicates, and societies in accordance with
the objectives of the Constitution and within
the limits of the law. The State ensures the
considerations necessary to exercise these
liberties (...)".
The acknowledgement made by the vari-
ous constitutions, however, of a right to the
freedom of expression remained empty
because of conditions stated in them. The
Baathist constitution, for example, linked
any guarantees of freedom to compliance
with “the revolutionary, national, and pro-
gressive trend".
The current constitution, on the other hand,
has put restrictions on guarantees by stating:
The State guarantees [freedom of expres-
sion] in a way that does not violate public
order and morality: (...)". In all of these
constitutions, authorities have sought to gain
international legitimacy by acknowledging
the international standards of human rights,
while limiting these freedoms by restricting
them to the dogma of the state. The text in
the Baath constitution was a dogmatic one
par excellence. It linked freedoms to the
doctrine of the one party which dominated
the state. The generalization in the current
constitution has reflected the multi-party
system but also reflected, with the same
generalization, the religious moral values
of the ruling elite.
The dangers contained in the generalization
summed up as “public order and morality"
lie in the following question: Who should
decide what is moral and conducive to the
public order in a multi-religious, multi-
ethnic and multi-force state and, more

dangerously, in a country with multiple
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militias?
Censorship, as we all know, has many facets:
state censorship (currently the weakest), the
censorship by religious institutions, and
censorship exercised by the society.
Amidst these levels of censorship, with
threats coming from anonymous parties
practicing censorship by murder, a kind of
determinism is being formed in the wills
of journalists. The fears felt by journalists
concerning invisible censorship will culmi-
nate in a society where the real forces at
work have not yet been crystallized, and
both known and unknown forces have not
yet become clear. Moreover, these fears
will continue to increase in a society in
which there has been no clear distinction
made between declared and undeclared
interests.
Article 44 of the constitution supports the
right to freedom of expression conditioned
by certain restrictions. It stipulates that:
"There may not be any restriction or limits
placed upon practicing any rights or liber-
ties guaranteed in this constitution, except
by law or on the basis of it, and insofar as
that limitation or restriction does not violate
the essence of the right or freedom".

Draft Laws, Laws and further documents relevant
to this article can be found under the following link:

www.niqash.org/media
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Kurdistan at the Crossroad

Ihsan Walzi

The Kurdish people, like many others who have undergone a period
of struggle for liberation, failed to devote enough attention to how
they would manage their affairs after achieving liberation. The
people of Kurdistan found themselves liberated after the uprising
in 1991, when all administrative and service facilities of the Iraqi
government were withdrawn from the region which, at the same
time, created a complete administrative vacuum. Kurdish political
parties, working under the umbrella of the United Kurdish Front at
that time, found themselves obliged to manage the affairs of people
who were politically, economically, and geographically held under
embargo by a number of governments who did not want stability
and security for the region. For this reason, the Kurds were obliged
to depend on “distant friends", whose friendship required openness
to the external world, especially in political and economic matters.
Under these circumstances, Kurdish political parties were, to some
extent, forced to abide by the international standards of democracy
and human rights.

Beginning with the establishment of the Kurdish administration,
this situation has led to a struggle in the region between those who
abide by traditions inherited from the past, and those who call for
democracy and respect for human rights. Complicating the matter
further, there is the determination of the Kurdish people to become
free, a dream long sought by the Kurds, decades old if not even
centuries. Additionally, there is a kind of surveillance which has been
created through the presence of so many watchful eyes, both those
of close neighbors and those of "distant friends", for it is illogical to
demand liberation from one authoritarian ruler, only to fall under the
authority of another one.

Choosing one of these two paths has not been an easy task to do.
Authoritarianism is deeply rooted in the society and in the movements
that have led the society and are still leading it.

The reaction of the new Kurdish intellectual elite to this dilemma,
having now found a way to express themselves and their demand
for the respect of human rights and basic freedoms, and the resulting
fear felt by leading parties of being labelled as undemocratic by the
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nation's “close neighbors" and "distant friends", was and still is the
major guarantee against the emergence of a new dictatorship similar
to others which have emerged in post liberation phases.

Authoritarian regimes depend on supremacy and suppression to stay in
power, while legitimate authorities of various types are based on mutual
acceptance. As for the Iraqi Kurdistan region, the legitimacy of the
ruling parties, and, particularly, of the two main parties, the Kurdistan
Democratic Party (KDP) and the Patriotic Union of Kurdistan (PUK),
are not founded on proficiency, mutual acceptance, and mutual accord

between those governing and those governed, but on the legitimate
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struggle of those people who fought against ethnic oppression in Kurd-
istan. This is what the Kurdish authority always relies upon in defining
its legitimacy, especially within the country. Given the perception held
by these parties about their role as guardians of the people and their
struggles, any voice that is not in line with the policies of these parties
is often too readily viewed as a kind of reprobate, not in line with the
national aspirations. Things have even worsened with the gradual
and continuous rapprochement between the two main political parties,
with any agreement between them on policies resulting in tightening
the space available for oppositional voices.

In societies with hierarchal structures, such as many Islamic societies
from the East, politics often play a major role in all fields of life. The
political institution in these societies decides what should be said in
mosques, newspapers, theatres, school classes, and even on the streets.
Itis, therefore, not surprising, in societies like these, to find that laws
are applied in a political rather than legal manner, especially with
the existence of an abusive legal tradition in many fields, such as
that inherited by the Iraqis from former regimes like that of Saddam
Hussein. That regime used to punish anyone considered to be a threat
to the security of the state. Articles and paragraphs tackling issues
related to the security of the state in the amended Iraqi Penal Code,
Law 111 from 1968, are clear expressions of this fact.

The political authority in Iraqi Kurdistan has not yet seriously worked
to establish a developed and independent legal system based on
the principle of separation of powers. Even today, cases related
to journalism and media are handled in a manner reflecting the
region's legal heritage, and the last few years have witnessed court
rulings that are not in line with the basic principles of freedom of
expression. An example of this was the court case of the Iraqi Kurd
with Austrian citizenship, Kamal Sayid Qadir. In December 2005,
the Second Criminal Court of Erbil accused Qadir of defamation
because he had published two articles on the Internet which were
critical of the political leadership of the KDP. Qadir was sentenced to
thirty years of imprisonment. The Court of Appeals later dropped the
sentence and returned the case back to the Court of Misdemeanors
in Erbil. On 26 March 2006, the court issued a new verdict, sentenc-
ing Qadir to eighteen months imprisonment (Amnesty International,
MDE 14/016/2006). He was later released due to an order given by
the leadership of the KDP. The release came months after the verdict
had been issued, however. This is an indication of how courts are
politicized, and how they are lacking an independent judiciary.
Because the government in the region of Kurdistan, along with all its
institutions, falls under the authority of the two main parties, and due
to the lack of an institutionalized state, the state run media has become

a mere tool in the hands of the two parties. A number of years ago,
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however, a new form of media started growing outside the domain of  the experience gained over the last few years in observing how the
political institutions. This new private-run media relies on principles authorities and officials have dealt with private-run newspapers, it
far removed from the ideologies and policies of the ruling authority. To  is easy to predict the potential abuses of these all-too-vague legal
a certain extent, it has even been able to provide a kind of monitoring  articles, in which the concept of religious belief or terrorism has not
function concerning the practices of the ruling authority. With the  been sufficiently defined.

absence of a legal system and clear laws organizing the work of the  This is also true with regard to the Anti-Terrorism Law of the Iraqi
media, the work of these channels has undergone many difficulties = Kurdistan Region, Law 3 of the year 2006. This law could also be
and faced numerous conflicts with government officials. used to restrict the work of journalism and to limit the freedom of
The lack of clear legal vision and the abusive use of laws in cases expression. In Paragraph 5 of Article 4, the law stipulates that every
against journalists were the driving forces behind demands made person who “intentionally announces news or information; broadcasts
by activists in the media for issuing new laws more in line with  advertisement; uses or exploits audio-visual, electronic, or print media
the developments that took place in the region after 1991. Repeated outlets; or who publishes information on the Internet that directly
promises were made, mainly by the region's Minister of Culture, encourages terrorist crimes which threaten the public safety, spreading
that the laws promulgated by the former regime, especially the Iraqi  fear among the people and threatening the political existence of the
Penal Code, would not be used against journalists. Articles related to  region" shall be punished by imprisonment of up to fifteen years.
slander, insult, and defamation under the penal code in force at the =~ When the private-run “"Hawlati" newspaper published news on
time (Articles 433 and 434) became very well known to journalists Al-Qaeda’s activities in Sulaimaniya in its issue 348 from the 22
working in private-run institutions because of their wide use by of- August 2007, the Security Directorate of that district announced that
ficials in prosecuting journalists. The promise to issue any new law it intended to file a lawsuit against the management of the newspaper
never became a reality. Even today, no new laws have been made for  in response to the article. In justifying its position, citing Article 4
organizing journalism and media in the region of Kurdistan. There of the above mentioned law, the Security Directorate claimed that
are two laws, namely the Copyright Law Number 10 of the year 1998, the article would “raise fears among the people” and that those
which has been amended, and the Journalists' Union Law number4 responsible for publishing it should be prosecuted. The case has not
of the year 1998, also amended, but they cannot be considered to be  yet been referred to the court. However, the use of the law in this case
comprehensive in organizing the work of the media and journalism. reflects the seriousness with which authorities are moving forward
After many meetings were held to discuss suggestions provided by  with restricting media outlets that are not in line with the policies
journalists over the last few years, a specialized committee prepared of the ruling parties in Kurdistan. It is also an indication of how the
a draft law titled the Journalism Work Law of the Kurdistan Region. law can be used to enact a kind of government sponsored terrorism,
The first draft of this law was published in mid-July of 2006, but the instead of being implemented to protect the freedom of expression
draft has still not been discussed by the Region's parliament. in a society which is in dire need of it.

Despite the many shortcomings of the draft law, Kurdish journal- Finally, it is important to acknowledge that, despite all of the lawsuits
ists are waiting for it to be approved so that a legal framework for filed against newspapers and journalists in the region, and despite the
regulating their field of work can be established. At the same time, fears raised by the above mentioned laws and articles, the amount of
many concerned parties in this field do not hide their doubts that the = progress and openness to be witnessed in the media in Iraqi Kurdistan
long awaited law will be satisfactory. One of the shortcomings of the  today can neither be compared to the situation in the other parts of
draft law under discussion is the content of Article 8, which states  Kurdistan nor with any previous historic phases of the region. The
that newspapers shall be prohibited from publishing “any writings, extent of progress in this field depends on which of the two paths
drawings, advertisements, or news deemed offensive to the beliefs of  Kurdish politicians will take: one of making a commitment to the
any religion or religious group or insulting to its rituals”. The article  principles of democracy, or that of following in the footsteps of their
also prohibits publishing any “writings, drawings, advertisements, predecessors.

or news which may provoke violent crimes or acts of terrorism; raise

animosities or hatred; or create division or antagonism among the  Draft Laws, Laws and further documents relevant to this article can be found under
various components of the society”. In taking into consideration the following link: www.nigash.org/media

(1) Defamation is the imputation to another in public of a particular matter  (2) Such person is not permitted to establish the proof of his imputation unless

which if true, would expose such person to punishment or cause him to that imputation is directed at a public official or agent or public deputy or he
be scorned by society. is carrying out an act in the public interest or if such imputation is connected
Any person who defames another is punishable by detention plus a fine or with the office or employment of the aggrieved person but if he establishes
by one of those penalties. If such defamation is published in a newspaper the proof of all imputations made, then there is no offence.

or publication or other press medium it is considered an aggravating
circumstance. (Iraqi Penal Code, Paragraph 433)







REGIONAL SNAPSHOT

Radio in Basra

Before the fall of the regime Basra did not have a single radio station except
Al-Ahwaz radio station, which was a politically controlled and hence not worth
talking about. After the fall of the regime the following radio stations were
established (in chronological order):

The first radio station that the people of Basra could listen to was Al-Nahrain
radio station. The station used the FM wave to facilitate the arrival of the
British army to Basra and to encourage the public to support the British. The
administration and supervision of the radio station was later transferred into
the Iragi Media Network (IMN). Recently, it was named Basra radio station.

Al-Nakheel radio station is broadcasting on an FM wave limited to the center
of the city. The station is affiliated to the Supreme Iraqi Islamic Council and
is representing the Islamic Shiite approach. Its programs are similar to the
Iranian programs directed to Iragis and are presenting advertisements for
specific agendas. This radio station does not play music and songs except
religious or sectarian ones.

The National Accord in Basra (lyyad Allawi) is running the Future radio station
Al-Mustagbal, which was broadcasting its programs outside the country at the
end of the previous regime’s rule. The station is similar to Al-Nahrain station
with regard to its entertainment and cultural programs. Live broadcasting is
essential for the popularity of both stations.

The former owner and responsible official of the FM and AM Future radio
station left the National Accord and Future radio to open his own AM radio
station called Shanasheel. Shanasheel station broadcasts mostly music, and
it seems as if it is managed by a few people only.

The owner of the radio station Shat Al-Arab used to work as freelance cor-
respondent for Radio Free Europe before the fall of the regime. The company
provided the founder with equipment, studios, and transmission facilities as
well as training sessions for the stations cadres in Amman.

The BBC World Service Trust provides funding to a station called radio Mirbad.
Mirbad is the most professional radio station in Basra regarding the number
of its studios, supplies, sessions and courses given to its staff. Its programming
is characterized by neutrality which enabled it to continue broadcasting until
today. Their work is a model for media independence and accuracy of dealing
with political issues in Basra.

Information provided by Ali Bdewi
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Toward a Balanced Copyright Law

Volker Grassmuck

(1) Everyone has the right freely to participate in the cultural life
of the community, to enjoy the arts and to share in scientific
advancement and its benefits.

(2) Everyone has the right to the protection of the moral and material
interests resulting from any scientific, literary or artistic production
of which they are the author.

-- Universal Declaration of Human Rights, Article 27.

While there is not necessarily a contradiction between the two parts
of this article, an inherent tension is revealed. Any copyright law
needs to find a balance between these two aspects of right.
Powerful industry groups and collective organizations of authors and
performers make their interest in stronger protection known within
the processes of national copyright law creation and amendment as
well as multilateral and bilateral treaty agreements. This has led to
a progressive expansion of the scope of copyright protection. The
public interest is much less powerfully expressed by representatives
of libraries, education, consumers and other parts of civil society. In
the international arena it is the developing countries that typically
have to relent to the interests of the copyright industries in the
EU, the USA and Japan.

For this reason, the focus of the following recommendations is on
access to knowledge through the established freedoms of use of

protected works.

¢ The guiding principle of copyright lawmaking should be to do
no harm. If the protection level is set too high, thereby stifling
education, development and innovation, it is nearly impossible
to decrease it at a later date. On the other hand, when a domestic
copyright industry emerges in Iraq asking for more protection,
copyright law can be easily adjusted. Therefore, the core recom-
mendation is to set protection at the minimum level required by
the international agreements to which the Republic of Iraq is
a party, and to make maximum use of the flexibilities of these

instruments.

Furthermore, there is mounting critique over current copyright
legislation for not serving the interests of its alleged primary
beneficiaries, the authors!, and for being biased toward the inter-

1. Egarecentstudy by the Centre for Intellectual Property Policy & Management, Bournemouth University,
showed conclusively that current copyright law has empirically failed to meet the aim of ensuringa just
reward to authors for the use of their work. (Martin Kretschmer and Philip Hardwick, Author's Earnings
from Copyright and Non-Copyright Sources: A Survey of 25,000 British and German Writers, Final report
ALCS study, July 2007 http://www2.hu-berlin.de/ghz/downloads/pdf/SERCIACPapers/Kretschmer.pdf)
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ests of exploiters in the global North? This is heightened by the
fundamental changes in media practices and cultures caused by
the digital revolution. Today, copyright is at a turning-point. It is
evident that fundamental change is needed, but the debate on
what an appropriately balanced copyright law for the 21 century
should look like is still ongoing.

¢ The second core recommendation is, therefore, that the agencies

of the Republic of Iraq, such as the Ministry of Culture, them-
selves engage in this debate and, as well, encourage members
of the Iraqi civil society, including the educational, scientific
and media communities, to do the same in order to promote
development, innovation, education, and active participation

in global culture by its citizens.

Copyright protection in the Republic of Iraq is governed by the
Copyright Law No. 3 of 1971 which was amended by Coalition
Provisional Authority (CPA) Order Number 83 of 1 May 2004 in
order to bring Iraq's legal international property regime into compli-
ance with “internationally recognized standards of protection"?.
Iraq is a party to the Arab Agreement for the Protection of Authors’
Rights (AAPAR)“ and to the World Intellectual Property Organization
Convention®. As of its application in September 2004, Iraq is in
the process of accession to the World Trade Organization (WTO)¢,
making the WTO Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS)’ relevant to its domestic copyright lawmak-
ing. Furthermore, Iraq is in the process of acceding to the Berne
Convention (BC) for the Protection of Literary and Artistic Works?,
the WIPO Copyright Treaty (WCT)?®, and other major international
conventions in the field of intellectual property protection .

2. The tilted North-South relations in profiting from the international IP regime are dramatically
depicted here: http://www.worldmapper.org/display.php?selected=168

3. http://www.agip.com/country_service.aspx?country_key=140&service_key=C&lang=en; CPAORD
83 Amendment to the Copyright Law, http://www.cpa-iraq.org/regulations/20040501_CPAORD_83_
Amendment_to_the_Copyright_Law.pdf

4. Signed at Baghdad, 1984, ratified by Law No. 41 of 1985, English translation by James Whelan, in:
Arab Law Quarterly, Vol. 4, No. 3 (Aug,, 1989), pp. 206-215, http://links.jstor.org/sici?sici=0268-0556
(198908)4%03A3%3C206%3AAAFTP0%3E2.0.C0%3B2-S

5. Signed at Stockholm in 1967 ratified by Law No. 212 of 1975. Iraq became member of WIPQ in Janu-
ary 1976. http://www.wipo.int/export/sites/wwwi/treaties/en/convention/pdf/trtdocs_wo029.pdf

6. See WT/ACC/IRQ/1. The Working Party on the Accession of Iraq held its first meeting on 20 April 2007

7 Signed in Marrakesh in 1994, http://www.wto.org/english/docs_e/legal_e/27-trips.pdf, which includes
the Berne Convention sans moral rights (Art. 9.1).

8. Signed in 1886 as amended in September 1979,
http://www.wipo.int/treaties/en/ip/berne/trtdocs_wooo1.html

9. Signed in Geneva in 1996, http://www.wipo.int/treaties/en/ip/wct/trtdocs_wo033.html

10. WTO Accession of Irag, WT/ACC/IRQ/3, 16 September 2005
http://gdd.trade.gov.tw/boftdown/attach/09490049680/B-0949004968-C.doc

Volker Grassmuck is a sociologist and media researcher at the Helmholtz Center
for Cultural Technology of Humboldt University Berlin. His main area of inter-
est is the digital revolution, intellectual property and free knowledge. Previous
areas of research include artificial intelligence, garbage, the history of media
and identity discourses in Japan, and the knowledge order of digital media. He

is the project leader of the copyright information portal iRights.info and of the
conference series “Wizards of 0S”, a freelance writer and an activist. As co-initiator
of privatkopie.net, he is campaigning to promote user rights and freedoms in the
ongoing copyright law reforms.
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National lawmakers are subject to the requirements of these inter-
national treaties!'. Furthermore, the legislative advice they receive
from agencies such as WIPO and WTO is tailored to ensure that
they do not take full advantage of the flexibilities available under
theses treaties. Bilateral treaties such as Free Trade Agreements
(FTAs) restrict the freedoms of use of copyright works that national
lawmakers might grant to their citizens even further!'?.
International agreements stipulate minimum standards and give
their member states certain leeway in shaping their national copy-
right laws. These so-called flexibilities concern the scope and
duration, as well as the limitations of and exceptions to copyright
protection. The following discussion is based on the flexibilities
in the AAPAR to which Iraq is already a member and on the
Berne Convention, TRIPS and WCT, which it is in the process of
joining™.
The basic scope of material protected by the four treaties is identical.
TRIPS, WCT and AAPAR protect "literary and artistic works" and
exclude official texts such as laws, decrees and court decisions
and expressly exclude or permit member states to exclude political
speeches and speeches delivered in the course of legal proceedings
as well as news of the day. The BC leaves it to the discretion of
national lawmakers to exclude these categories of works. TRIPS
and WCT expressly exclude the protection of ideas, procedures,
methods of operation, and mathematical concepts as such.
The WCT and TRIPS extend protection from the BC to include
computer programmes and compilations of data or other material
which, by reason of the selection or arrangement of their contents,
constitute intellectual creations. The TRIPS agreement introduces an
exclusive right to the rental of computer programmes and cinemato-
graphic works. The WCT adds phonograms to the rental right, and
introduces an exclusive right of making works available online as
well as the requirement for “adequate legal protection” against the
circumvention of technological protection measures (TPMs) .
The legal flanking of TPMs is one of the most contentious issues
in recent copyright history. The WCT's opaque requirement for
"adequate legal protection and effective legal remedies"” against
the circumvention of “effective” TPMs to restrict acts which are
not authorized by the authors concerned "or permitted by law"
has given rise to a range of interpretations in national laws®.

11. Foradiscussion of WIPQ’s Draft Laws for Copyright and Related Rights that form the basis for the
Agency’s legislative advice to governments, see: Consumers International, Asia Pacific Office, Copy-
right and Access to Knowledge. Policy Recommendations on Flexibilities in Copyright Laws, Kuala
Lumpur 2006, p. 35 f.., http://www.consumersinternational.org/Shared_ASP_Files/UploadedFiles/
23775AAE-3EE7-4AE2-A730-281DCE859AD,_COPYRIGHTFinal16.02.06.pdf

12. See e.g.onthe USA-Australian FTA: Matthew Rimmer, “Robbery Under Arms: Copyright Law and the
Australia-United States Free Trade Agreement”, in: First Monday, 3/2006, http://www.firstmonday.
org/issues/issue1l_3/rimmer/index.html).

13. And particularly indebted to Consumers International 2006, op.cit.

14. The latter constitutes an ancillary form of protection rather than a new exclusive right of the rights
owner.

15. For a discussion of implementations in Europe and serveral other countries, see Study on the
Implementation and Effect in Member States’ Laws of Directive 2001/29/EC on the Harmonisation
of Certain Aspects of Copyright and Related Rights in the Information Society. Final Report, Institute
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TPMs can and have been used for reasons entirely unrelated to
copyright, e.g. to control public domain works, to impede lawful
practices, to protect market shares and to lock consumers into
vendors' device-content ecosystems '°.

¢ [t is therefore recommendable to exclude political speeches,
news of the day, ideas, procedures, methods of operation and
mathematical concepts from copyright protection.

¢ Furthermore, it is recommendable not to follow the European
Union in its Directive 96/9/EC on the legal protection of data-
bases'’, which introduced an entirely new "sui generis" protection
for databases of facts and other non-protectable data, thereby
extending the BC protection for collections'®. When implementing
the protection of compilations of data, it is recommended to
ensure that it does not extend to the data itself'.

¢ Concerning the WCT's anti-circumvention provision, it is recom-
mendable to restrict protection to those circumventions which
constitute an infringement of a statutory right. In particular,
TPMs used to control access to works, i.e. mere viewing or
listening, which are not copyright-relevant acts, and TPMs used
to control public domain works or to prevent fair uses permitted
by law should be excluded from protection. Furthermore, any
regulation of devices and services should ensure that generAl-
purpose equipment and services are not outlawed merely because
they may also be used in circumventing TPMs?.

BC grants protection for the lifetime of the author plus fifty years.
Many developed countries have extended the term by an additional
twenty years?!. This has led to a lock-down of a majority of works,
for which there is no longer any commercial interest and which
would otherwise have fallen into the public domain, for another
twenty years, in favour of a tiny fraction of works that continue to be
commercially exploited over the course of the extended term?.

for Information Law (IVIR), University of Amsterdam, The Netherlands, February 2007 p. 87 ff,,
http://www.ivirnl/publications/guibault/Infosoc_report_2007pdf

16. E.g. Lexmark International v. Static Control Components (387 F3d 522; [2004] USCA 03-5400) and
the complaint the Consumer Council of Norway has lodged against iTunes for technically locking
iTunes downloads to iPod MP3 players (http://forbrukerportalen.no/Artikler/2006/1138119849.71).

17 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31996L0009:EN:HTML

18. The 2005 review has shown that the Directive has failed its declared goal of stimulating the production of
databases in Europe. The effect, if any, was to decrease the European share in the global database market.
(First evaluation of Directive 96/9/EC on the legal protection of databases, Brussels, 12 December 2005,
http://ec.europa.eu/internal_market/copyright/docs/databases/evaluation_report_en.pdf)

19. As required by TRIPS Art.10.2.

20. Compare the recommendations in IVIR 2007 op. cit, p. 101. The USA has introduced a number of excep-
tions to the anti-circumvention provision, including in favour of libraries, encryption research, and to gain
access to personal information. (See §§ 1201(d-j) USCL and http://www.copyright.gov/1201/index.html).

21. The EU has increased the term to 70 years in its 1993 Directive 93/98/EEC harmonizing the term of
protection of copyright and certain related rights. http://eur-lex.europa.eu/smartapi/cgi/sga_doc?s
martapilcelexapi!prod!CELEXnumdoc&numdoc=32006L0116&model=guichett&lg=en

22. On undesirability of term extensions see also Gowers Review of Intellectual Property, December
2006, http://www.hm-treasury.gov.uk/media/6/E/pbro6_gowers_report_755.pdf
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¢ Itis recommendable to keep the term of protection of copyrights
and neighbouring rights at the minimum required by the inter-

national treaties.

Exceptions and Limitations

The BC permits its members to introduce exceptions and limitations
to the right of reproduction, subject to the three-step test*(Art.
9.2). TRIPS widens this option to all exclusive rights (Art. 13)4. A
variant of this test also appears in the AAPAR, here only as a limitation
to photocopying in libraries (Art. 12).

TRIPS and the WCT restrict their treatment of exceptions to this
general “limitations limitation"”. The BC, in addition, expressly
mentions only a few "free uses of works": It mandates a quotations
exception (Art. 10.1) and permits its members to establish exceptions
for teaching (Art. 10.2) and for the press (Art. 10bis).

The BC also permits any country ratifying or acceding to the Con-
vention to retain the benefit of the reservations it has previously
formulated, on condition that it makes a declaration to that effect
(BC Art. 30.2.a).

The AAPAR devotes a whole section to the "Freedom of Use of
Protected Works" It does not have a generalized rule comparable
to the three-step test. All its exceptions are mandated rather than
given as an option for its members to decide upon. They include
a far-reaching exception for private use (Art. 9.a), one for teaching
(Art. 9.b), one for quotations (Art. 9.c), one for photocopying (Art.
12), and others for press and broadcasting (Art. 10, 11, 13, 14).

e Itis recommendable that Iraq establish in its Copyright Law a
comprehensive list of exceptions and limitations before it ratifies
the BC?.

¢ Itis recommendable that in addition to a list of specific exceptions,
Iraq introduce a general fair use condition that covers uses not
foreseen at the time of lawmaking?®.

The BC mandates a single exception: "It shall be permissible to
make quotations” (Art. 10.1.).

e It is recommendable that the quotations exception not restrict
the ways quotations can be made, the types of work and the

23. Stating that any exception or limitation to copyright shall 1. be confined to certain special cases; 2.
not conflict with a normal exploitation of the work; and 3. not unreasonably prejudice the legitimate
interests of the rights holder.

24. For a discussion of exceptions in the digital realm see: Sam Ricketson, WIPO Study on Limita-
tions and Exceptions of Copyright and Related Rights in the Digital Environment, April 2003,
http://www.wipo.int/edocs/mdocs/copyright/en/sccr_9/sccr_9_7pdf

25. A by no means exhaustive list of possible exceptions can be found in Art. 5 of the EU Directive
2001/29/EC on the harmonisation of certain aspects of copyright and related rights in the information
society, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0029:EN:HTML

26. An open-ended general rule and a list of explicit exceptions seem to belong to different legal tradi-
tions but the copyright laws of countries like Australia and the Philippines show that both can be
combined.
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extent to which a work can be quoted (i.e. permit the quotation
of a whole work), the ways in which the work has been made
available or the purposes for which quotations can be used.

¢ Inimplementing the WCT's anti-circumvention provision, it is
recommendable that the quotations exception, because of its
singularly strong nature in the BC be made enforceable against
a TPM controlling a work to be quoted from.

The BC gives its members the option to permit the utilisation of
either parts or the whole of a literary or artistic work by way of
illustration in publications, broadcasts or sound or visual recordings
for teaching, to the extent justified by the purpose, and provided
such utilization is compatible with fair practice (BC Art. 10.2).

¢ Itis recommendable to allow the complete range of utilisations
of the whole of a work for teaching purposes, with no restrictions
on the number of copies, in all forms of formal primary to tertiary
education as well as in the context of life-long learning.

Exhaustion and Parallel Import

The exhaustion of copyrights or, first-sale doctrine, means that a
rights holder, once he or she has sold a copy of their work, loses
the right to control the resale of that copy. Among others things,
it provides the basis for second-hand markets for books, music
CDs and DVDs. Whether this exhaustion occurs not only on a
territorial or regional (such as in the European Union) but on an
international scale is still an issue of debate. The prevailing opinion
is that universal exhaustion applies when the copyright is owned
by the same party in both export and import countries?’.

The issue of national or international exhaustion has been delib-
erately left open by the BC, AAPAR, TRIPS (Art. 6) and WCT (Art.
6.2). There is some indication, however, that TRIPS, which is, after
all, intended to abolish international trade barriers, does favour
international exhaustion?.

¢ It is therefore recommendable to restrict the exclusive right
of distribution to the first sale and exclude the right to control
importation of authorised copies.

Compulsory Licensing for Reproduction and Translation

In its Appendix, the BC permits developing countries to issue com-
pulsory licenses for two kinds of exclusive rights, the reproduction
rights for the purpose of teaching, and translation rights for the
purposes of teaching, scholarship and research, provided that the
work or its translation are not available on the national market for a

27 Compare Herman Cohen Jehoram, International exhaustion versus importation right: a murky area of
intellectual property law, December 2003, http://wwwivirnl/publications/cohen_jehoram/Cohen2.doc
28. TRIPS Footnote to Art. 51.
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certain period of time following its initial publication. In both cases,
a just compensation to the rights holder is due. In order to issue such
licenses, the country involved has to deposit a notification with the
WIPO declaring that it will avail itself of these faculties?°.

¢ [Itis recommendable that Iraq avail itself of the faculty of com-
pulsory licensing for teaching, scholarship, research and other
systematic instructional activities.

The Use of Works in Broadcasting
Broadcasting can play an important role in education, as it is an
important tool for the transmission of knowledge.

¢ It is recommendable to permit the broadcasting of works for
educational purposes as well as the reuse of broadcast works
for educational purposes.

TRIPS has introduced an exclusive right to commercial rental of
cinematographic works and computer programmes but provides
an exception to it (Art. 11). Public lending, e.g. by libraries, on the
other hand, is not regulated at all by any of the four treaties.

¢ Therefore, it is recommendable not to regulate the rental of
computers with pre-installed application software. Rental of
DVDs is not to be regulated unless there is empirical proof that
it leads to widespread infringements.

29. Nineteen countries have made use of one or both of these faculties.

47

TRIPS contains the important recognition that licensing practices or
conditions pertaining to intellectual property rights may constitute
an abuse of intellectual property rights having an adverse effect
on competition in the relevant market (Art. 40). It grants members
the option to take appropriate measures to prevent or control such
practices.

e Itis recommendable to include provisions in the Copyright Law
to give either the authority enforcing copyright or the competition
authority the power to control the anticompetitive practices of
intellectual property rights holders.

Draft Laws, Laws and further documents relevant to this article can be found

under the following link: www.niqash.org/media

and the larger public interest, particularly education, research and access to
information, as reflected in the Berne Convention..”.
(WIPO Copyright Treaty, Preamble)

“The following uses of protected works shall be lawful notwithstanding that
the author may not have consented thereto: (a) Making use of the work for
private purposes only by copying, translation, abstracting, musical distribution,
performance, radio and television broadcasting or alteration in any other manner.
(b) Making use of the work by way of explanation in teaching..”.

(Arab Agreement for the Protection of Authors’ Righs, Article 9)

“Recognizing the need to maintain a balance between the rights of authors “The protection and enforcement of intellectual property rights should con-

tribute to the promotion of technological innovation and to the transfer and
dissemination of technology, to the mutual advantage of producers and users
of technological knowledge and in a manner conducive to social and economic
welfare, and to a balance of rights and obligations”.

(TRIPS Article 7, objectives)
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