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Unions, Courts, and Parties:
Judicial Repression and Labor Politics
in Late Nineteenth-Century America
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In the middle of the 1890s, amid the worst depression of the nineteenth century
and in the wake of a series of major industrial defeats, the American union move-
ment came close to establishing a labor party. At its annual convention in Decem-
ber of 1894, the American Federation of Labor (AFL) debated a “Political Pro-
gramme” which sought to commit the unions to independent political action. The
program had been referred back to the federation’s affiliates by the previous
year’s convention, and most unions came to the 1894 convention mandated to
vote in favor of it. But AFL President Samuel Gompers and his allies were
strongly opposed to the program, and, with the help of some procedural machina-
tions, they prevailed on the AFL to reject any foray into party politics. However, it
was more than just procedural machinations which produced this result, for just
one year later, delegates voted overwhelmingly for a resolution that declared that
“party politics whether democratic, republican, socialistic, prohibition, or any
other, should have no place in the convention of the A.F. of L.”1 Subsequent con-
ventions repeatedly confirmed the AFL’s opposition to any form of partisan politi-
cal action (whether that be through the establishment of a labor party or through
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involve- ment in one of the existing parties). In spite of the efforts of a substantial
minority of delegates, the union movement became firmly wedded to a doctrine
that was variously known as “pure-and-simple unionism,” “voluntarism,” or
“business unionism.”

How are we to explain this outcome? Why did the American union movement
set its face against involvement in any form of partisan politics? These and related
questions about “American Exceptionalism” have been the subject of a long-
standing debate. The most common answers have focused on socioeconomic fac-
tors like the standard of living or the ethnic heterogeneity of the working class, or
on ideological factors like the prevalence of liberal individualism. More recent
answers, however, have been skeptical about the importance of relatively stable
socioeconomic and ideological factors since they are unable to explainchangesin
labor’s attitude to politics. Because of this, and because of the influence of the
“new institutionalism,” explanations which focus on political factors have come
to the fore instead. In particular, a number of political scientists and historians
have focused on the special role which courts play in the United States, and on the
emergence of systematic judicial hostility toward organized labor. At the core of
their explanation is what I will call the “court repression thesis.”2

These authors have made a strong and increasingly influential case, but it
seems to me that their case suffers from a number of serious problems. In what fol-
lows I will first set out the basic argument of the court repression thesis in Section
1. Then I will discuss some problems with this argument in Sections 2 and 3.
Finally, in Section 4, I will consider some different political factors which may
provide a more promising basis on which to build an explanation for the American
union movement’s attitude toward politics.

1. THE COURT REPRESSION THESIS

According to the advocates of the court repression thesis, American unions and
their leaders were not initially hostile to political action. On the contrary, prior to
the 1890s they had frequently turned to the legislative process in order to advance
a wide range of goals.3 In the late nineteenth century, organized labor was subject
to a long wave of intense judicial hostility, a hostility which had become unmis-
takable by the 1890s, and one which would not be reversed until the 1930s.

The most startling feature of this new judicial hostility was the development of
a new doctrine of civil conspiracy and the concomitant deployment of labor
injunctions. Labor injunctions enabled the courts to directly suppress strikes by
issuing sweeping prohibitions against unionists on pain of imprisonment for con-
tempt of court. In the 1894 Pullman strike, for example, Eugene Debs and the
other leaders of the American Railways Union were arrested for breaching a blan-
ket injunction which prohibited them from sending telegrams or communicating
in any other way with workers in order to encourage them to strike or to aid their
efforts to do so.4
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There is some dispute about how much of a rupture with past judicial practice
this entailed. Conviction for criminal conspiracy had been a persistent problem
for unions in the early nineteenth century. But, according to traditional accounts,
this ceased to pose a major threat after 1842, when the Massachusetts case of
Commonwealth v. Huntestablished that workers could legally organize and strike.
However, according to Hattam, there was greater continuity of judicial repression.
She emphasizes the fact that prosecutions for criminal conspiracy reappeared
after the Civil War and that the courts repeatedly undermined union-backed legis-
lative efforts to end criminal conspiracy prosecutions by construing the ongoing
prohibition on “intimidation” so broadly that it might include almost any action
which striking workers might take.5

Nevertheless, all agree that, with the widespread deployment of labor injunc-
tions, a new wave of judicial hostility broke over the unions in the 1890s. By the
beginning of the twentieth century the use of injunctions had become so wide-
spread that many of the basic forms of collective action—like consumer boy-
cotts—on which even the most conservative unions relied had been effectively
outlawed. Forbath,6 who has gone to a good deal of trouble to build up an overall
picture of the use of injunctions, concludes that they were not only issued “in vir-
tually every railroad strike [and] in most strikes in which industrial unionism,
‘amalgamation,’ or ‘federation’ was at issue,” but also “in most major organising
and recognition strikes, boycotts, closed shop or sympathy strikes or anti-
union/open-shop lockouts of significant magnitude.”

Judicial hostility did not just undermine organized labor’s ability to act in
industrial disputes, it also undermined the broader social reforms which unions
had sought to achieve through the legislative process. Time and again, labor-
backed reforms that passed through state legislatures were undermined by the
courts. New laws would either be struck down entirely through judicial review, or
they would be interpreted in such a way as to vitiate the legislature’s original
intention.7 For example, laws governing working hours had been considered by
the unions to be among the most important of the reforms which they sought.
These laws were repeatedly held to be unconstitutional by state supreme courts
unless they were strictly limited to “dependents” like women and children.

To make matters even worse, the courts could also add to their legal arsenal by
taking laws which had been passed with labor backing and interpreting them in
ways that were inimical to the unions.8 The Sherman Anti-Trust Act, for example,
was intended to curb the monopoly power of large corporations, but in 1893 the
courts applied it to combinations of workers.9 Likewise, injunctions were issued
against the railroad unions in 1888 on the basis of the Interstate Commerce Act, in
spite of the fact that Congress had considered, and specifically rejected, an
attempt to apply the act to labor.10

According to the court repression thesis, this wave of judicial hostility changed
union attitudes toward politics. As the cumulative impact of court interventions
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made itself felt, union leaders and activists became increasingly skeptical about
the effectiveness of political action. The courts, so the thesis goes, effectively
placed labor’s goals beyond the influence of politics. As a result, when this
became clear in the 1890s, many union leaders began to view political action as
futile. The only way to achieve anything, it seemed, was to strengthen the eco-
nomic position of workers in the marketplace by building the strongest possible
organizations in order to force concessions directly from employers. This was
pure-and-simple unionism. Making a virtue out of necessity, the unions
embraced it.11

Thus, according to the court repression thesis, the rejection of political action
by Gompers and his allies at the AFL’s 1894 convention was largely a response to
the incentives established by the actions of the courts. It was not merely the fact of
judicial hostility that is said to have established these incentives: Unions faced
some degree of judicial hostility in most countries. Rather, it was the particular
structure of the American state and the role of the courts within it that was impor-
tant. Whereas in Britain, parliamentary sovereignty ensured that courts would
ultimately defer to the will of the legislature, thus giving unions an incentive to
seek some control over the legislature, in the United States, the separation of pow-
ers enabled the courts to obstruct or override the decisions of the legislature.12

So how are we to explain the AFL’s attitude toward labor politics? In summary,
the court repression thesis offers an answer built around three propositions.

1. Unions were initially sympathetic to political action.
2. But during the 1890s they were subject to a wave of judicial hostility at the

hands of unusually powerful courts.
3. This led them to opt for apolitical pure-and-simple unionism.

In what follows I want to consider a number of problems with this answer, but I do
not propose to dispute every facet of it. The problem with the court repression the-
sis does not lie in its account of judicial developments (Proposition 2), but rather
in its account of union attitudes to politics and of the effect which judicial devel-
opments had on them (Propositions 1 and 3).

I should also make clear that I will focus on only one aspect of the argument
which advocates of the court repression thesis have developed. Advocates like
Forbath and Hattam have offered a rich and nuanced interpretation of the role of
the judiciary in the shaping of the American labor movement, and there are many
aspects of their argument which I will not touch on. Here I want to limit myself to
the question of the union movement’s attitude toward involvement in politics.

2. UNION ATTITUDES TOWARD POLITICS

The characterization of the development of union attitudes toward politics
offered by the court repression thesis is misleading in a number of respects. To
understand why this is so, it is important to recognize that the attitude of the AFL
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and its leaders was not simply one of being either for or against political action.
Rather, the attitude of the AFL varied along at least two dimensions.

One dimension concerned thetype of goalsthat should be pursued through
political action. Most of the goals the AFL discussed cluster into one of two cate-
gories. On one hand were “negative goals” like anti-conspiracy and anti-
injunction legislation. On the other hand were “positive goals” like the eight-hour
day and factory legislation governing working conditions.

A negative goal has two defining features. First, it seeks relief from a problem
which has emerged because of the actions of the state, and hence it seeks to stop
the state from using its authority against the interests of labor. Second, it is con-
cerned with the unions’ core interest in maintaining their capacities as organiza-
tions; that is, it is not concerned with the substantive ends of unionism (like better
working conditions) but rather with the maintenance of the organizational means
to achieve such ends.

A positive goal has the opposite two defining features. First, it seeks to address
a problem that has emerged independently of the actions of the state, and hence it
seeks to encourage the state to use its authority in the interests of labor. The state is
addressed as a potential ally in the solution of a problem rather than as the source
of a problem. Second, it is concerned with the substantive ends of the union move-
ment, rather than with the defensive task of maintaining the organizational means.

A second dimension on which the AFL’s attitude toward politics varied con-
cerned thetype of political actionwhich should be undertaken. On one hand,
political action could be limited to pressure group politics. This would principally
involve lobbying those in power, although it would also extend to advising work-
ers to vote for labor’s friends and punish its enemies, while carefully keeping the
unions themselves out of the electoral arena and refusing to identify the labor
movement with any political party. On the other hand, political action could be
extended to include union participation in partisan politics. This would involve
competing in elections either by backing an established political party or by form-
ing an independent labor party.13

Otherwise, there is confusion about which distinctions are being referred to.
Advocates of the court repression thesis tend to elide these distinctions, and it is
this which makes their account of union attitudes to politics misleading, for union
attitudes along these two dimensions do not necessarily vary in tandem.

Let me begin by looking in more detail at union attitudes to types of goals. It is
true that the AFL did come to reject the use of political action in pursuit of positive
goals, and to limit itself to a narrowly defined set of negative goals.14Indeed, even-
tually this rejection became so radical that the AFL actuallyopposedmost social
legislation, including even legislation to limit working hours.15

However, this shift in attitude became clearly apparent only in the early years
of the twentieth century, somewhat later than the court repression thesis suggests.
Arguably, it was not unambiguously entrenched until 1914, when the AFL ruled
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out the pursuit of a general eight-hour day through legislation.16 In any case, there
was no such shift at the AFL’s key 1894 convention. If anything, the opposite took
place.

The “Political Programme” proposed a significant expansion of the AFL’s
commitment to positive political goals. Unsurprisingly, then, it generated vigor-
ous questioning and debate which in some cases led to the rejection of particular
proposals. Advocates of the court repression thesis tend to focus on this question-
ing as evidence of growing support for a less political strategy, while failing to
note the underlying agreement on the need to pursue a wide range—indeed an
unprecedentedly wide range—of positive goals through political action.

The debate on plank 4 of the Political Programme provides one example of
this. The plank called for “sanitary inspection of workshop, mine and home,” and
a number of delegates sought to delete reference to the home in order to defend its
“sanctity” and “privacy” from government interference. But none of the delegates
disputed the proposal that the AFL should seek legislation for the sanitary inspec-
tion of the workplace, and ultimately the original plank was passed, including its
reference to the home.17

Perhaps the best example is provided by the celebrated debate on plank 10,
which called for “the collective ownership by the people of all means of produc-
tion and distribution.” After hours of debate, the opponents of this plank pre-
vailed, and the convention voted to replace it with a plank calling for “the aboli-
tion of the monopoly system of land holding.” But note that not only was this itself
a positive political demand, but also that, without any opposition, the convention
had already passed planks 8 and 9, which called respectively for “municipal own-
ership of street cars, water works, gas and electric plants” and “the nationalization
of telegraphs, telephones, railroads and mines.”18 Far from being a retreat from
positive political goals, the outcome of the 1894 convention marks the high point
of the AFL’s commitment to the pursuit of positive goals through political action.

So, with respect to the type of goals, the AFL does shift from a more to a less
political attitude by abandoning the pursuit of positive goals and limiting itself to
negative ones, but it does this a decade or so later than the court repression thesis
suggests. Indeed, just as judicial repression is really beginning to bite in the early
1890s, the AFL makes its broadest ever commitment to political action in pursuit
of positive goals.

Let me turn now to union attitudes toward different types of political action.
Along this second dimension, the claim of the court repression thesis that previ-
ously political unions moved in the 1890s toward a more apolitical stance is espe-
cially misleading. There is no doubt that the question of whether or not to become
involved in partisan politics was a central question at the 1894 convention.19

Equally, it is clear that (with some help from rulings by the Chair) the 1894 con-
vention rejected both partisan politics in general and independent labor politics in
particular, and that subsequent conventions continued to reject them thereafter.

396 POLITICS & SOCIETY



However, contrary to the court repression thesis, this rejection of any kind of parti-
san politics was not a new development; rather, it was simply the reaffirmation of
a long-standing position.20

Indeed, it was a position which key leaders of the AFL had adopted before
either the AFL or its predecessor, the Federation of Trades and Labor Unions
(FOTLU), had been founded. The leaders like Gompers, Strasser, and McGuire
who played the central role in defeating the call for independent labor politics in
1894 had been wrestling with the question of what role partisan politics should
play in the union movement for much of the 1870s. They confronted this question
both as socialist activists and as leaders of their own unions.

As socialist activists they had been schooled in the debates of Marx’s Interna-
tional Workingmen’s Association. These debates centered on the question of
whether a union-based economic strategy or a party-based political strategy
should predominate, and many of those who later played a leading role in the AFL
became protagonists of the first position. In particular, Samuel Gompers began
participating in these debates in 1873 and soon became closely aligned with the
protagonists of the union-based strategy. He seems to have been especially influ-
enced by a pamphlet written in 1873 by the German Social Democrat Carl Hill-
man. Hillman’s pamphlet emphasized the value of pursuing practical objectives
through trade unions and argued that “it is a fatal error to subordinate the trade
union movement directly to the purely political party movement.”21

The conflicts engendered by these debates spilled over into the unions. Samuel
Gompers and Adolf Strasser, for example, sought to put the union-based strategy
into practice in the cigar makers’union. In 1877 they warded off an attempt to sub-
ordinate the union to the organizational form called for by the protagonists of the
party-based strategy, and in 1879 they succeeded in passing a resolution declaring
that no union local “shall be permitted to aid, cooperate or identify itself with any
political party whatsoever.”22

Thus, for many of the key union leaders who came together in 1881 to form
the FOTLU, opposition to union involvement in partisan politics was already a
well-established orthodoxy. It is hardly surprising, therefore, that this orthodoxy
was reflected in the stance adopted by the new federation. At its very first meeting,
the newly appointed Legislative Committee, which was established for the pur-
pose of lobbying and was effectively the federation’s executive, unanimously
resolved that none of its members “should publicly advocate the claims of any of
the parties.”23

This anti-partisan orthodoxy was reinforced almost immediately by a series of
conflicts within the cigar makers’union and between the FOTLU and the Knights
of Labor.24 With one exception, it remained the position of both the FOTLU and
the AFL right up to 1893, when the debate over the political program was
launched.
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The exception occurred in 1886. This was the year when the FOTLU reorga-
nized itself as the AFL, and the founding convention of the AFL resolved to “urge
a most generous support to the independent political movement of the working-
men.”25Amid a rash of experiments with independent labor politics in the wake of
the “Great Upheaval,” even Gompers had suspended his opposition to partisan
political action and had thrown his support into the Central Labor Union’s cam-
paign to elect Henry George as mayor of New York.26

There was, however, a good deal of ambivalence within the AFL about this new
stance on partisan politics. The welcoming address to the 1886 convention was a
blunt statement in favor of maintaining the traditional opposition to union
involvement in partisan politics. The original motion before the convention called
for the formation of an independent labor party, but, as we have seen, the resolu-
tion that passed limited itself to urging “a most generous support to the indepen-
dent political movement.” It prefaced this with an acknowledgment that “this
subject has, in the past, been a prolific source of dissension and trouble in the
ranks of the workingmen.”27

By the following year, the old anti-partisan orthodoxy was already reasserting
itself. Gompers disassociated himself from the attempt to establish a United
Labor Party to capitalize on Henry George’s impressive showing in New York,
and the AFL reverted to pressure group politics.28 Thereafter, the AFL and its
leadership made plain their rejection of partisan politics in general and indepen-
dent labor politics in particular year after year.29

Thus, the outcome of the AFL’s 1894 debate (reconfirmed more emphatically
in 1895) was simply the reaffirmation of a long-standing orthodoxy with deep
roots in the organization. The decision to reject partisan politics did not mark a
new departure; rather, it marked the rejection of pressure for a new departure and a
cementing in place of the AFL’s traditional attitude toward types of political
action.

The court repression thesis claims that unions shifted from a pro-political to an
anti-political attitude in the 1890s, but, as we have seen, union attitudes toward
politics varied along at least two dimensions, and they did not vary in tandem.
What implications does this have for the court repression thesis?

With respect to the type of goals, unions did indeed shift from a more to a less
political stance as they abandoned the pursuit of most positive goals and limited
themselves to negative goals. However, they did so somewhat later than the 1890s,
and only after first moving in the opposite direction. This creates a problem of
timing for the court repression thesis, though it is arguably not a serious one. Per-
haps it just took a decade or so for the unions to fully appreciate the consequences
of the new wave of court repression.

With respect to the type of political action, however, unions did not shift from a
more to a less political stance: They had long been committed to a less political
stance. In the 1890s, they simply reaffirmed this long-standing position by
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continuing to oppose partisan political action and by continuing to favor a more
limited pressure group approach. Here, then, there is a serious problem of timing
for the court repression thesis. If union opposition to partisan politics was firmly
entrenched well before the new wave of court repression became apparent, then
there is no longer a prima facie case for claiming that it was court repression which
caused that opposition.

Of course this in itself is not sufficient to show that judicial hostility playedno
role in labor’s rejection of partisan politics. It could be that the effects of court
repression simply reinforced a long-established predilection.

3. THE EFFECTS OF COURT REPRESSION

So what were the effects of court repression? According to the court repression
thesis, judicial hostility led unions to reject the option of political action, both
because courts had unusually wide-ranging powers that gave them the final say on
most of the political issues that were of importance to unions, and because, in
exercising these powers, the courts were immune to political influence. These
basic constitutional features of the American state established a structure of con-
straints and opportunities—a “political opportunity structure”—that made it
rational for unions to repudiate political action and opt instead for pure-and-
simple unionism.30 Since the courts made the decisions that mattered, and the
courts were immune to political influence, it would have been futile and foolish
for unions to expend any effort on seeking to exercise political influence. Or so
argue the advocates of the court repression thesis.31

There are a number of problems with the argument advanced by advocates of
the court repression thesis. One problem is that it overstates the constraints and
understates the opportunities that confronted the unions. By emphasizing the
extent to which courts were immune to the effects of political action, the court
repression thesis presents the American state as a political opportunity structure
without political opportunities. In fact, the American courts were susceptible to
the effects of political action in a number of ways.

First, many judicial decisions rest on statutory interpretation rather than on
constitutional interpretation (or judicial review). In these cases the legislature in
question merely has to clarify its intentions if it wants to overturn the decision of
the court. Some of the most important anti-labor decisions which courts made in
the late 1880s and early 1890s were of this sort. For example, the authority on
which the federal courts relied in order to issue injunctions during the Pullman
strike rested largely on their interpretation of the Interstate Commerce Act and the
Sherman Anti-Trust Act. Congress could have overturned these interpretations,
but for many years it did not even attempt to do so, and, when Congress did finally
address the issue in the Clayton Act of 1914, its intentions were deliberately left
ambiguous, enabling the courts to sustain their original interpretation.32 Here
then, the root problem for labor was not that the courts were immune to political
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influence, but rather that labor was unable to exercise sufficient influence over the
legislature.

Second, even where judicial decisions do rest on constitutional interpretation,
there are various ways in which both the “political” branches of government (that
is, the legislature and the executive) and popular opinion more generally can bring
pressure to bear on the courts. In principle these decisions can be overturned by
constitutional amendment, or even by altering the size or the jurisdiction of the
relevant court. But in practice, it is the ongoing need of the courts to maintain their
legitimacy which is most likely to allow political influences to be brought to bear.
These influences can affect not only how a court decides a case but also whether it
will hear the case at all. The courts have to tend their legitimacy with special care
because they are almost always dependent on others to implement their decisions.
Thus, when issues become sufficiently emotionally charged or when they are sub-
ject to sustained political counterattack, the courts tend to retreat.33

These pressures are likely to be particularly acute during periods of social and
political turmoil or when the courts make controversial decisions on matters that
are the subject of partisan conflict.34 Thus, in the crisis of the 1930s, the effect of
overwhelming congressional support for the Norris-LaGuardia and Wagner Acts
along with Roosevelt’s battle with the Supreme Court showed that political pres-
sure could be made to prevail over even the most recalcitrant court.35 This legisla-
tive and executive pressure was powerfully augmented by the pressure of public
opinion. The 1936 election was seen in part as a plebiscite in which people were
asked to choose between the New Deal and its political and judicial opponents.
The Court responded to Roosevelt’s landslide victory by reversing its opposition
to state and federal labor laws and to other pieces of New Deal legislation, a
process which it began evenbeforethe president’s 1937 court-packing plan had
been disclosed.36

To be sure, the 1930s were an unusually tumultuous period, but the 1890s were
also such a period. Then too, the United States simultaneously experienced a deep
economic depression, widespread social unrest, and political realignment. The
difference, in the 1890s, was not that constitutional judicial review was immune to
political pressure, but rather that the courts were rarely subject to political pres-
sure to act in the interests of labor.37 During the Pullman strike, for example, the
courts were not acting contrary to the wishes of the executive; they were acting in
concert with the executive. Indeed, in many respects it was the executive branch
that was the initiator. President Cleveland and Attorney General Olney called on
the courts to rule as they did, and they sent military forces to enforce their rul-
ings.38 Likewise, there were many cases where it was legislative hostility or legis-
lative passivity that enabled the courts to continue to act unchecked.39 Even when
making rulings based on constitutional interpretation, political pressure could be
brought to bear on the courts, but in the 1890s, it was rarely labor that exerted that
pressure.
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Third, and perhaps most striking, the courts were susceptible to political influ-
ence through the selection and replacement of judges. By the late nineteenth cen-
tury, most state judges were actually elected, and subject to reelection, just like
politicians.40 The election of state judges first became widespread in the 1840s
and 1850s.41 By the 1880s and 1890s these elections were keenly fought and
attracted a particularly high turnout. In fact, however, it was often the party con-
ventions that exercised the real power by choosing which candidates to nominate
in the first place. Later, in the early twentieth century, the introduction of direct
primaries, nonpartisan ballots, vetting by bar associations, and other Progressive
reforms weakened the control exercised by parties. Even after these reforms,
party affiliations remained crucial. Indeed, the vast majority of successful candi-
dates were politicians turned judges. More than 70 percent had previously held at
least one nonjudicial political office, and most had held two or more such
offices.42

Moreover, even when judges were not directly elected, they were still
appointed by politicians and hence susceptible to political pressure. The most
important example of this was in the federal courts, where the Constitution stipu-
lates that judges are to be appointed by the president, but only with the consent of
the Senate. Studies of appointments to the federal courts in the late nineteenth
century show that partisan considerations were every bit as important as they were
in state-based judicial elections. Between 1877 and 1899 96 percent of all
appointees were from the same party as the president who appointed them, and
almost 90 percent had been actively involved in politics as presidential electors,
delegates to party conventions, or party organizers.43

With respect to the selection of judges, many American courts were actually
more susceptible to political influence than were courts in countries like Britain
and Australia.44 This raises intriguing questions about the attitude of American
unions toward political action. Whether through election or appointment, partisan
politics played the key role in judicial selection. In these circumstances electoral
mobilization and other forms of partisan political action offered the unions imme-
diate and important advantages.

Overall, then, courts were susceptible to political influences in a number of
ways. They were susceptible to legislative and executive pressure, to electoral
mobilization, and to the demands of partisan politics. None of this is to deny that it
could be difficult to influence the courts through political action. The courts were
certainly notassusceptible to political influences as were legislatures and execu-
tives. The point here is simply that meaningful opportunities for unions to influ-
ence the courts through political action did exist. American unions didnot find
themselves facing a political opportunity structure without political
opportunities.

Of course the fact that there were opportunities to influence the courts through
political action does not in itself mean that unions had an incentive to do so.
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Whether or not the unions had an incentive to make use of these opportunities also
depended on theimportancewhich they attached to particular goals and on the
costof any alternative strategy for achieving them. Note that there are two conse-
quences that follow from this way of thinking about labor’s incentives.

The first concerns the relevance of the main cross-national comparative argu-
ment which advocates of the court repression thesis invoke. As we have already
seen, this argument revolves around a comparison between political institutions in
the United States and in Britain.45 In both countries the courts were hostile to the
interests of labor, but in each the relationship between the legislature and the
courts was different. Whereas in Britain the doctrine of parliamentary sovereignty
meant that legislative victories could be used to override the courts, in the United
States the separation of powers and judicial review enabled the courts to override
legislative victories.

The comparison with Britain does establish that political action was a cheaper
strategy to pursue in Britain than in the United States. But how did this affect the
incentives facing American unions? Political action may have been more costly to
American unions than it was to their British counterparts, and yet may still have
been less costly than any alternative strategy that was available to themin the
United States. Presuming that the goals that they were pursuing were important
enough, they would then still have an incentive to engage in political action. Thus
the question we need to answer is not whether a particular strategy was cheaper in
Britain, but whether there was an alternative strategy that was cheaper in the
United States.

The second consequence to note is that a union’s incentive to engage in politi-
cal action will depend in part on the type of goals that it is pursuing; and hence
that the effects of repression need not necessarily be the same for both positive and
negative goals. In considering the incentives facing the unions we will need, there-
fore, to consider these two types of goals separately.

In the case of negative goals, unions have a particularly strong incentive to
engage in political action, simply because of the nature of these goals. Negative
goals are of the utmost importance to the unions since they deal with core orga-
nizational interests. If no progress is made toward the achievement of these goals,
then the very ability of unions to function is thrown in doubt. Political action is the
only way that unions can hope to achieve negative goals, since it is the state
(including the courts) which is the source of the difficulties which need to be over-
come in order to achieve them. There is no alternative strategy for dealing with
state repression, let alone a cheaper one. In short, if unions have negative goals
they have a strong incentive to pursue them, and in order to pursue them they must
engage in political action. John McBride, who replaced Gompers as AFL presi-
dent in 1895, placed recognition of this at the center of his annual report:

As an organization we may decide to leave politics alone, but unfortunately for the inter-
ests of the organization and its members politics will not let us alone, hence we are
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compelled not from a sentimental but from a purely business standpoint to consider and act
politically.46

When court repression forces unions to pursue negative goals, it gives them a
strong incentive to engage in political action.

Note, however, that while court repression forced all unions to pursue negative
goals, it did not affect all unions in quite the same way. In particular it had a
harsher effect on industrial unions than on craft unions. Industrial unions were
heavily dependent on successful industrial action in order to gain and retain the
membership of unskilled workers. Unlike the craft unions, they could not offer
services to retain their members, because these services depended on high dues
that only skilled workers could afford. Moreover, the success of industrial unions
typically depended on precisely the kind of mass industrial action and secondary
boycotts which most galled the courts.47 Unlike the craft unions, they could not
hope that a shortage of workers with the appropriate skills might strengthen their
position in the labor market. By placing many of the means for successful indus-
trial action beyond the bounds of the law, court action threatened todisablecraft
unions, but it threatened todestroyindustrial unions.48 This differential impact of
repression had two important consequences.

First, unions that had been destroyed could not be represented in the central
councils of the union movement. By helping to destroy some industrial unions,
court repression weakened the influence of those within the AFL who had the
strongest interest in political action, and ensured that the craft unions, which had
always dominated the AFL and its leadership, continued to do so. The effect of
judicial repression was not the only reason that industrial unions had a special
incentive to engage in political action. These unions also had an independent
incentive because of both their needs and their resources. They needed to engage
in political action because their inability to control the supply of skills meant that
their power in the labor market usually was too weak to achieve their goals on their
own, and they had the resources to engage in political action because their large
potential membership represented a large number of potential votes.49

Second, the differential impact of court repression meant that, while many
industrial unionists felt that they had nothing left to lose, craft unionists invariably
did still have something to lose. They might have lost their ability to engage in
effective industrial action, but they still had the organization itself.50 The full con-
sequences of this will become clear in Section 4. What is important to note here,
however, is that court repression still gave these craft unionists an incentive to
engage in political action. In principle, the fact that they had something to lose
could have altered this incentive. In principle, it could have given craft unionists
an incentive to adopt a submissive apolitical posture. It could only do this if an
attempt to politicize the issue of court repression would have been likely to pro-
voke the court to make further attacks which would in turn have led to the dissolu-
tion of the craft unions themselves.51 However, this was not in fact the case. The
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courts repeatedly insisted that they were not opposed to the existence of unions
per se,52 and as we saw earlier, the politicization of an issue was likely to make the
courts more cautious rather than more belligerent.

Therefore, in spite of its differential impact, court repression gave all unionists
a strong incentive to engage in political action. Indeed, they had an incentive not
just to engage in political action in general but to engage in partisan politics in par-
ticular, for each new episode of repression made it ever more apparent that the
pressure group politics to which the AFL had long limited itself were failing to
provide the unions with sufficient political leverage. This failure created an incen-
tive to take stronger measures and move toward partisan political action. Occa-
sional changes in union attitudes toward partisan politics bear this out. Each of the
periods when the AFL’s anti-partisan orthodoxy came under strain followed
intense episodes of judicial repression which, accompanied by other forms of
state repression, had forced negative goals to the fore.

When the whole New York union movement plunged into independent labor
politics in the 1886 campaign to elect Henry George as mayor, they did so in direct
response to judicial interventions in the Theiss Music Hall boycott which threat-
ened the ability of the unions to use one of their key industrial tactics. In his
speeches in support of labor’s campaign, Gompers was quite explicit about the
connection with judicial repression: “To those who have misconstrued the law,
imprisoned our brothers, indicted our fellows and held the menace of the peniten-
tiary over our heads, to those let us show that we cannot be clubbed into submis-
sion.” Comparable motivations were at work in many of the other cities where
unionists engaged in independent labor politics that year.53

Similarly, as we have seen, the pressure for a move toward independent labor
politics that built up in 1893 and 1894 followed closely in the wake of a series of
repressive judicial interventions in major industrial disputes. The strongest advo-
cates of partisan political action in 1894 were those from the Chicago area who
had most keenly felt the wave of judicial and military repression during the early
1890s. Citing the urgent need to deal with this repression, these unionists plunged
into partisan politics locally, although nationally, of course, the AFL resisted this
temptation.54

Moreover, eventually, despite remaining rhetorically wedded to apolitical
pure-and-simple unionism, the AFL was itself forced into partisan politics in
1908 following a series of judicial rulings which seemed to outlaw almost any
action which a union might take during an industrial dispute. In the 1905 Chicago
printers’ strike, an injunction against the eminently conservative and respectable
Typographical Union had prohibited “peaceful picketing, any moral suasion
whatsoever” and any “attempt by the printers to induce non-union printers to
join the union.”55 Recognizing that its long-standing efforts to convince Congress
to pass anti-injunction legislation had come to nought,56 the AFL leadership
responded by drawing up a “Bill of Grievances” and making an unprecedented
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effort to use labor votes to influence the outcome of the 1906 midterm congres-
sional elections.57 Arguably this was still just within the boundaries of pressure
group politics, but a series of court cases which came to a head in 1908 drew the
AFL into political action that was unmistakably partisan.

The most important of these were the Danbury Hatters’ case and the Buck’s
Stove case, both of which had been brought as test cases by militant employers’
organizations.58 In the Danbury Hatters’ case, unions found that even the organi-
zation of a consumer boycott was outlawed. In the Buck’s Stove case, the AFL’s
top officeholders, including Gompers himself, were sentenced to jail terms
(although the appeals went on for so long that they ultimately avoided jail because
the statute of limitations had expired). At the same time, the Supreme Court over-
turned state legislation which had outlawed “yellow dog” contracts, thereby mak-
ing it legal for employers to ask workers to sign contracts which stipulated that
they would be fired if they joined a union. Gompers and his colleagues responded
to these rulings by leading the AFL into a de facto alliance with the Democratic
Party. Since the Republican Party had effectively controlled Congress and the
presidency since 1896 and its attitude toward the AFL’s demands for legislative
relief ranged from indifference to hostility, Gompers sought to take the AFL into
the 1908 presidential election on the side of the Democrats.59 In spite of years of
rhetoric about the prejudicial effects of partisan political action, the stalwarts of
the AFL felt they had little choice.

Thus there seems to have been a strong incentive to engage not just in political
action but in partisan political action in response to continuing court repression.
Indeed, more than this, there was probably an incentive to move toward indepen-
dent labor politics. In the late nineteenth century, support for the two main parties
was finely balanced both federally and in a number of states, so the prospect of
holding the balance of power held out the possibility of substantial influence in
key areas. As a result, support for union-backed legislation from Republican and
Democratic politicians was strongest where there had been a large vote for an
independent labor party.60 Arguably, then, independent labor politics was the best
way to maximize labor’s influence. In any case, court repression certainly did not
preclude independent labor politics, for court repression had the opposite effect to
that claimed by the court repression thesis. By forcing negative goals to the fore, it
gave unions an incentive to engage in partisan political action of one sort or
another in order to maximize their political influence in the hope of protecting the
ability of their organizations to engage in industrial action.

In the case of positive goals, the effect of court repression is less clear. At the
AFL’s 1894 convention, Adolf Strasser, Gompers’s mentor from the cigar mak-
ers’union, seemed to appeal directly to a version of the court repression thesis in a
debate about a plank in the political program which called for a “legal eight-hour
workday.”61 Referring to the use of judicial review to overturn previous legisla-
tion, Strasser argued that
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There is one fact that cannot be overlooked. You cannot pass a general eight hour day with-
out changing the constitution of the United States and the constitution of every State in the
Union. . . . Ihold we cannot propose to wait with the eight hour movement until we secure it
by law. The cigar makers passed a law, without the government. . . . I amopposed to wasting
our time declaring for legislation being enacted for a time possibly, after we are dead. I
want to see something we can secure while we are alive.

Here, then, a leading unionist explicitly argues that continual judicial obstruction
gives unions an incentive to avoid political action in the case of positive goals and
instead seek these goals through direct bargaining with employers: the pure-and-
simple approach.62

But is this really the effect of court repression? Positive goals certainly did not
have the same immediate organizational importance as negative goals. Nor was
political action the only way to achieve them. Unlike negative goals, it was cer-
tainly possible for them to be achieved through direct bargaining with employers.
Nevertheless, there are several reasons to doubt that court repression did in fact
give unions an incentive to desist from political action in the case of positive goals.

First, Strasser’s approach depends exclusively on the organizational strength
of the unions and their ability to utilize industrial weapons like the strike and the
boycott. This in turn requires judicial tolerance of labor organizations and their
industrial strategies, but judicial tolerance is precisely what was lacking. As we
have seen in discussing negative goals, it is precisely in order to achieve it that
political action was most urgently required. Strasser’s apolitical strategy pre-
sumes the existence of an industrial relations environment that could be achieved
only if political action was taken. But in an environment where there is already a
strong incentive to undertake political action, the cost of undertaking political
action in pursuit of positive goals may well be less than would otherwise be the
case. The cost of running an election campaign just to win an eight-hour day
would be enormous, but if an election campaign had to be run anyway, the cost of
including the eight-hour day in the platform would be negligible.

Second, Strasser’s approach does not consider the possibility that political
action in pursuit of an eight-hour day might have secondary benefits for unions.
There might, for example, be an incentive to engage in political action in pursuit
of positive goals just in order to improve the chances of achieving negative ones. If
a political campaign is necessary anyway in order to deal with court repression,
then there might well be an incentive to widen the alliance of those opposed to the
courts by including middle-class reformers and other proponents of positive
social goals as well as those with an immediate organizational interest in the
maintenance of union strength.63 When judicial obstacles to both positive and
negative goals finally did fall in the 1930s, they fell together.64

Third, there is conflicting evidence at the state level. Unions at the state level
typically faced judicial repression that was at least as bad and often worse than
that experienced by unions at a federal level,yet many state federations of labor
continued to engage in political action in support of positive political goals. If
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judicial repression gave federal unions an incentive to desist from political action
in pursuit of positive goals, why did similar or worse repression not give state
unions an incentive to similarly desist?65

There are, then, reasons to doubt whether court repression gave unions an
incentive to desist from political action in the case of positive goals. But the case
against the court repression thesis does not depend on these doubts.

Advocates of the court repression thesis are particularly fond of citing
Strasser’s argument against the eight-hour plank as powerful supporting evidence
for their thesis.66 For example, Skocpol moves directly from a discussion of
Strasser’s intervention to conclude that “interaction with a court-dominated state
thus strengthened opponents to labor politics within the U.S. trade union move-
ment.” Likewise, Hattam draws on Strasser’s argument to conclude that “the
option of pursuing workers’ interests through a labor party, or its equivalent, was
no longer viable in the United States. . . .Short of revolutionary transformation,
there was little incentive for workers to mobilise politically, as hard won political
victories were continually obstructed by the courts.”

In drawing these conclusions, the advocates of the court repression thesis make
two mistakes, each of which highlights one of the main problems with the argu-
ment about the effects of court repression.67 First, they mistakenly take Strasser’s
rhetorical exaggeration about the constitution and the power of the courts literally.
We have seen that the courts are not immune to political pressure and that there are
a number of ways to exercise this pressure, all of which are well short of revolu-
tionary transformation. Second, they elide the distinction between positive and
negative goals and mistakenly generalize Strasser’s argument against political
action in pursuit of positive goals to an argument against any political action.68

Whether or not court repression gave unions an incentive to desist from engaging
in political action in pursuit of positive goals, we have seen that it certainly did
give them an incentive to engage in political action on other grounds. By forcing
unions to take up negative goals, judicial repression pushed them toward some
form of political action. More particularly, given the failure of pressure group
politics, it pushed them toward partisan political action. In short, far from giving
the unions an incentive to desist from political action, court repression gave them
a strong incentive to engage in both political action in general and partisan politics
in particular.

4. FEAR OF DISSENSION

If there was such a strong incentive to engage in partisan politics, why did so
many unionists resist it? The short answer is that these unionists feared that, bad as
things were, they could get even worse. Dissension, disruption, dissolution, and
destruction. Over and over again these were the fears voiced by Gompers and his
allies. They were voiced in public and in private.69 They were voiced before, dur-
ing, and after the AFL’s great debate in 1894.70 Gompers himself set the tone for
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this debate in his presidential report where he placed these fears at the center of his
argument against partisan politics, urging the convention “to steer our ship of
labor safe from that channel whose waters are strewn with shattered hopes and
unions destroyed.”71

It was not just Gompers who voiced these fears. Delegate after delegate raised
similar fears as the debate unfolded. Delegate Macarthur feared the “spectre of
disintegration.” Delegate Weismann feared “tremendous disruption.” Delegate
Lennon feared “the disruption of organisation.” Delegate McGuire thought that
forming a party was “suicidal.” Delegate Strasser feared it would “split up the
labor movement.” Delegate Hysell feared the loss of “a large proportion of the
membership.” Delegate Pomeroy foresaw “dissension” and “disruption.” Dele-
gate Daley foresaw unions which had “gone to pieces.” Delegate Mahon feared
that partisan politics would “destroy this great machine.” Delegate Croke feared
the introduction of a “disease” that would “kill the association.” Delegate Hart
feared that the unions would be “torn asunder.” And delegate O’Sullivan felt sim-
ply that he had to “defend trades unionism.”72

These fears made no sense to those unionists whose organizations had already
been destroyed in the wake of court repression. These unionists had an unequivo-
cal interest in political action. Since effective political action was a prerequisite
for their organizational existence, nothing could counterbalance the incentive to
engage in partisan politics which court repression had given them. The response
of Eugene Debs and other leaders of the American Railroad Union to the collapse
of their organization in the wake of sweeping judicial intervention in the Pullman
strike provides a paradigm case. Addressing more than 100,000 people on his
release from jail, Debs emphasized that use of the ballot was the only course left
open to workers. He threw all his energy into supporting the populist party and
eventually gathered together the remnants of the ARU into a new social demo-
cratic political movement. To Debs, this shift to partisan politics was simply “a
matter of grim necessity.”73 Others who had sought to establish more inclusive
industrial unions tended to agree. They too had felt the kind of pressures that had
destroyed the ARU—especially during the large steel and mining strikes of the
early 1890s—though their unions had not always collapsed in such a spectacular
fashion. Support for independent labor politics within the AFL came dispropor-
tionately from these industrial unionists.74

However, as we saw earlier, for the majority of unionists in the AFL, while
court repression had threatened to disable their organizations, it had not threat-
ened their ongoing existence. These unionists still had something to lose, and they
were fearful of losing it. In particular they were fearful that involvement in parti-
san politics would produce the kind of dissension which would lead to the destruc-
tion of their unions. Two sources of dissension were thought likely to produce this
result. One concerned dissension among union activists, and the other concerned
dissension among ordinary workers.
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At the activist level many unionists feared the consequences of left-wing fac-
tionalism. The political loyalties of union activists were divided between various
reform movements and ideologies. There were anarchists, single taxers, popu-
lists, Knights of Labor, socialists, and pure-and-simple unionists, as well as those
who were Democrats or Republicans. Tensions between these groups were ever
present, and opponents of partisan politics argued that the establishment of a labor
party would simply produce a destructive outbreak of factional fighting as each
struggled to gain control of the party. Recent history seemed to support this con-
tention. The United Labor Party, which was founded in New York to build on
Henry George’s strong showing in the mayoral election of 1886, quickly disinte-
grated when single taxers and socialists fought each other for control. Similar
struggles undermined labor parties in Chicago, Detroit, and elsewhere.75This pat-
tern seemed to be repeating itself in 1894. Independent labor politics was con-
stantly undermined by factional struggles, even, as in Chicago, where support was
strongest.76Gompers privately thought that this was “not an unmixed evil” since it
at least had the benefit of providing the AFL with an object lesson about what not
to do.77 He foretold consequences “too portentous for contemplation” should the
union movement commit itself to a similar strategy nationally.78Factionalism cer-
tainly helped to undermine these early attempts to establish local labor parties. It
also undoubtedly spilled over into the unions, weakened them, and sometimes led
to the establishment of rival union organizations. But why did Gompers and his
allies fear that these conflicts threatened to destroy the unions? The answer lies in
the “either-or” mentality that underpinned the attitude of key figures in the 1894
debate.

According to this mentality, the union-based and the party-based strategies for
achieving labor’s goals were mutually exclusive. The actual positions adopted by
protagonists of the two strategies were not usually posed in quite such stark terms.
Gompers, for example, still spoke in the early 1890s as though a union-based
strategy might lay the ground for the eventual pursuit of independent labor poli-
tics. But underlying these positions was a deep-seated assumption that, for the
foreseeable future, labor could have a union-based strategy or a party-based strat-
egy, but not both. In the minds of leaders like Gompers and Strasser, this assump-
tion was of such long standing and had been reinforced by so much personal expe-
rience that, by 1894, it had become an unchallengeable dogma.

The either-or mentality had its roots in an American version of the debate
between Marx and Lassalle over the relative importance of economic and political
organization which took place in the early 1870s.79 As we saw in Section 2, this
conflict took on an organizational form. The protagonists of a union-based strat-
egy formed the nucleus of what eventually became the AFL, and the protagonists
of a party-based strategy formed the nucleus of what eventually became the
Socialist Labor Party (SLP). The conflict was reinforced by increasingly bitter
factional struggles within the Cigar Makers’ Union in the early 1880s, between
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the unions and the Knights of Labor in the mid-1880s, and between the leaders of
AFL and the SLP in the late 1880s and early 1890s.80

Thus it was Socialist Party factionalism above all else that worried Gompers
and his allies. For these leaders, the socialist-backed Political Programme and its
proposal to establish an independent labor party were just the latest attempt to
subordinate the unions to a party, and this, they were sure, would destroy them.
Indeed, in part the 1894 debate was driven by a twenty-year-old intra-socialist
sectarianism. Strasser acknowledged this explicitly. He insisted that there was “a
vast difference between socialism and socialists,” and he attacked the political
program as the work of men “who have been fighting the trades union movement
in the United States for over 20 years.” But it was not just Strasser. The miners’
leader, John McBride, noted wryly that “the very delegates that assailed socialism
and claim to being pure and simple trades unionists, every one are confessed
socialists.”81

In any case, by 1894 the either-or mentality had become a kind of common
sense for many delegates. Trying to “mix trades unionism in politics” was like try-
ing to “mix oil and water.”82 The consequence of this either-or mentality was that
many delegates opposed the Political Programme on the grounds that it would
enable socialist factionalism to overtly or covertly undermine the unions.83 In
response, the proponents of the Political Programme were forced to spend much
of their time defending their bona fides as unionists.84Not all the opponents of the
Political Programme were “anti-socialist socialists” like Strasser, but all of them
feared that support for the Political Programme and the labor party it proposed
would foster factionalism among activists—and especially socialist factional-
ism—that could destroy union organizations.

The either-or mentality also helps to explain why, in spite of the incentives gen-
erated by court repression, the argument that partisan politics is necessary in order
to achieve the AFL’s keynegativegoals was not more prominent in the 1894
debate. On one side of the debate, the socialists focused on the need to seek legis-
lative power in order to socialize the means of production. On the other side, their
opponents focused on the need to maintain strong union organizations by pursu-
ing the immediate needs of workers. The either-or mentality predisposed both to
see these as the only alternatives. Thomas Morgan, the socialist who was the lead-
ing proponent of independent labor politics, saw the need for a partisan political
strategy but did not even include anti-injunction relief in his proposed political
program. Adolf Strasser, his leading opponent, saw the need for anti-injunction
legislation and moved an amendment to include it in the program, but he did not
see the need for a partisan political strategy to pursue it.85 A tantalizing opportu-
nity to find common ground was missed. Only two delegates made any attempt to
occupy this ground. Delegate Brentell of the iron and steel workers’ union con-
trasted the claim that partisan politics will disrupt unions with the observation that
unions are already being broken up by political repression against which
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organization alone is powerless. Similarly, delegate Penna of the miners’ union
argued that “we are trade unionists first, last and all the time, but . . . [t]here is one
class of privations we can remove by trades unionism. There is another class that
can only be removed by political action, and we cannot remove anything by poli-
tics without going into politics.”86 Both Brentell and Penna represented unions in
industries where the destructive effect of repression had been felt to the full, and
fear that partisan politics could generate further disruption made little sense. Their
voices were drowned in the dominant either-or mentality that informed so much
of the debate.

At the activist level, then, many union leaders feared the consequences of left-
wing factionalism. At the level of ordinary workers, they feared a different source
of dissension. The vast majority of workers did not adhere to any of the left-wing
reform ideologies. Their political loyalties, like those of most other citizens, were
divided between the Democratic and Republican parties. As a result, many union
leaders feared that, if they adopted any kind of partisan political position, their
organizations would be consumed by conflict between workers with opposing
party loyalties, and would be treated as hostile either by members who were
Democrats or by members who were Republicans, or by both.

Year after year, Gompers issued warnings to this effect and urged that, before
any involvement in partisan politics could be considered, it was first necessary “to
wean our fellow-workers from their affiliation from the dominant political par-
ties.”87A number of his opponents recognized these dangers as well. The leader of
the Knights of Labor, Terrence Powderly, consistently sought to ban electoral
activity for fear that it would exacerbate divisions within the Knights. John
McBride, who defeated Gompers to become AFL president in 1895, seems to
have had similar concerns.88

The threat which party loyalty posed to union organization was also repeatedly
raised by the opponents of independent labor politics in the AFL’s 1894 debate.89

Gompers and his allies did not only fear that party loyalties would cause dissen-
sion if the unions entered partisan politics; they also feared that this dissension
could destroy the unions. They feared this because of the intensity of party loyal-
ties and the priority which workers gave to them. Gompers and his allies noted that
“our fellow-workers have to too large an extent been partisans first and wage-
workers after.”90 They concluded that if workers were forced to decide between
party loyalty and union solidarity, party loyalty would prevail and the unions
would collapse.

Note, however, that while Gompers emphasizes the problem which party loy-
alty creates for any strategy of partisan political action, it also creates problems for
his own preferred strategy of pressure group politics. If involvement in partisan
politics could not wean workers from their loyalty to the dominant parties, how
could pressure group politics do so? And if pressure group politics could not do
this, how could its strategy of rewarding labor’s friends and punishing its enemies
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be effective? If a Republican worker would not vote for an independent labor
party, it is surely even less likely that he would be prepared to vote for a Democrat,
as this strategy supposes he might. Moreover, the pressure group strategy of
rewarding friends and punishing enemies not only would be ineffective but also
would antagonize party loyalists, just as partisan politics would. As the AFL’s
failure in the 1906 and 1908 elections showed, its earlier failure to challenge party
loyalties made it difficult for the unions to effectively pursueany political
strategy.

Union leaders attributed the intensity and priority of party loyalty to the fact
that it was rooted in particularly potent forms of identity. Delegate Pomeroy,91 for
example, highlighted the connection between party loyalty and the identities
forged during the Civil War:

I want to get a carpenter to join the trades union movement. . . .This carpenter is a Grand
Army man, and nearly all carpenters who are old enough are Grand Army men, and he is a
Republican. He says, “I am perfectly willing to join the trades union as such, but I will not
join a political party in opposition to my ideas.” He is wrong perhaps; we may all agree that
he is wrong, but we want him in the trades union, and you cannot get him in if he has to
desert his party and adopt the policy of a new political party . . . advocating against every-
thing for which he fought during the war. The Democrat is the same.

More important still was the connection between party loyalty on one hand and
national origin and religious identity on the other. This connection led Delegate
MacArthur92 to dispute the relevance of the British experience of labor politics.
“They are homogeneous and we are heterogeneous,” he said, “and it makes all the
difference.” British unionists “can be got to hold together on political questions.
But it is not so in America . . . we have allnationalities in our unions, men who
stand together to a unit on wages and conditions . . . but if you mixpolitics, even a
suspicion of them, the spectre of disintegration arises right there and stays there.”
Indeed, according to Secretary McCraith of the printers’ union,93 “The average
voter casting his ballot is not a free man, but a one idead, corked up zealot” who is
obsessed with “the questions that were fought over in the days of [Queens] Mary
and Elizabeth.”

Zealots! Activists who were socialist zealots, and ordinary members who were
Democratic and Republican zealots. Union leaders feared that each had the capac-
ity to unleash dissension that would destroy the unions. Whether or not their fears
were well founded is a separate question. Here I simply want to establish that
thesewere their fears and that these fears were enough to counterbalance the
incentive which court repression gave them to engage in partisan politics.

5. COURTS AND PARTIES

The court repression thesis claims that the wave of judicial hostility that struck
unions in the 1890s led them to abandon political action, and that this in turn helps
to explain the AFL’s attitude toward labor politics in 1894 and at subsequent
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conventions. Careful examination of the institutional incentives facing unionists
and the record of what they said and did suggests that there are a number of prob-
lems with this claim.

Because it elides the distinction between types of political goals and types of
political action, the court repression thesis offers a misleading account of the
development of union attitudes toward politics. In the wake of renewed court
repression, the AFL did eventually restrict the type of political goals which it pur-
sued, but its attitude toward different types of political action did not change at all.
The AFL had long been opposed to involvement in partisan politics and in favor of
restricting itself to pressure group politics. In the 1890s, it simply reaffirmed that
position.

The court repression thesis is right to emphasize the fact that unions were sub-
ject to a new wave of judicial repression in the 1890s, but it is wrong about the
effects of this repression. According to the court repression thesis, since the courts
had the final say on the political decisions that most mattered to unions, and since
they were largely immune to external political influence, the unions had an incen-
tive to repudiate political action. In fact, however, the opposite was the case. Con-
trary to the court repression thesis, the unions had both opportunities to exercise
political influence over the courts and a strong incentive to use them.

The unions had these opportunities because the courts were susceptible to
political pressure both directly, through the selection of judges and their need to
maintain legitimacy, and indirectly, through legislative and executive pressure.
The unions had an incentive to use these opportunities because court repression
had forced them to pursue goals which concerned their core organizational inter-
ests and which could be achieved only through political action. Moreover,
because of the ongoing failure of pressure group politics, court repression gave
the unions an incentive to engage not just in political action but in partisan politi-
cal action in particular.

In spite of these incentives, the AFL resisted involvement in partisan politics.
Political factors played a key role in this decision, but it was party loyalty and left-
wing factionalism, and not the courts, which played this role. Indeed, fear of the
dissension that might arise from these sources was so great that it outweighed the
incentive to engage in partisan politics which court repression had generated. Late
nineteenth century America is frequently characterized as a “state of courts and
parties;94 however, it is not the courts but the parties which help to explain the
AFL’s attitude toward politics.
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