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Is there room for international law in
realpolitik?: accounting for the US 
‘attitude’ towards international law
S H I R L E Y  V. S C O T T *

Abstract. The United States has in recent years come under considerable criticism for its
apparently cynical attitude towards international law. While the US administration refers
often to the importance of the international rule of law it appears unwilling to itself be bound
by that law. While the US took the lead in the post World War II years in establishing
international law and institutions it has in recent years appeared unwilling to give those same
institutions its full support. This article begins by examining a range of explanations for the
seemingly undesirable US attitude towards international law. Dismissing each as inadequate
on its own, the article demonstrates how what often appear to be contradictory aspects of the
United States’ relationship with international law can in fact be reconciled through the
application to United States’ behaviour of the basic tenets of classic modern realism as it
pertains to the conduct of foreign policy. This is surprising since international law and
realpolitik are more often contrasted. The United States’ ‘attitude’ towards international law is
better explained not as a post-Cold War anomaly but as having been an integral aspect of the
rise of the United States to sole superpower status.

The United States, the world’s sole superpower, should be the champion of international
law, not a two-faced, half-hearted friend.1

According to critics, the attitude of the United States (US) towards international law
is two-faced: on the one hand, the US extols the virtues of the international rule of
law as a way of moving the world towards greater peace, democracy and a ‘new
world order’;2 on the other, a number of actions (and inactions) on the part of the
US in recent years do not seem to evidence the same support for the system of
international law and institutions as was apparent at the time the United Nations



was being established. It has not always been a case of the action or inaction on the
part of the United States having been illegal but rather a case of the United States
not setting a good example and not putting into practice what it so often preaches
about respect for human rights and the rule of law in international affairs. The
highly questionable justification for the use of force against Iraq is only the latest
issue of many that would appear to expose as cynical US rhetoric about the impor-
tance of compliance with, and support for, international law. Observers have also
been faced with the dubious legality of the US use of force in Kosovo; the US vote
against, subsequent apparently cynical signing of, and more recent ‘unsigning’ of,
the Rome Statute of the International Criminal Court; the unwillingness of the US
to sign the Ottawa Land Mines Convention and decision to abandon the Kyoto
Protocol; US non-payment of its assessed contributions to the UN, US failure to
inform more than 60 foreign nationals facing execution in the US of their right to
seek consular assistance following their arrest;3 defiance of ICJ orders of interim
measures not to proceed with executions pending the outcome of relevant ICJ
cases;4 and the extra-territorial application of laws to function as unilateral
sanctions.5 The US preparedness to use force pre-emptively appears to represent the
confirmation of an arch-realpolitik outlook on the part of the Bush Administration,
the demands of the ‘war on terrorism’ seemingly leaving little room for the ‘niceties’
of international law.

This article does not seek to criticise or to defend the behaviour of the United
States. Nor is it arguing for or against the legality of specific actions on the part of
the United States. Rather, it takes as a phenomenon the identified US ‘attitude’
towards international law and examines the reasons that have been offered for that
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fundamental principles of international responsibility, the principle of non-intervention, the rules of
the GATT/WTO, the NAFTA, the Charters of international organisations including the
International Monetary Fund and the World Bank, and the rules of the Organisation for Economic
Cooperation and Development. Brigitte Stern, ‘Can the United States Set Rules for the World? A
French View’, Journal of World Trade, 31 (1997), pp. 10–11. Also controversial was the D’Amato Act
(the Iran and Libya Sanctions Act of 1996 1996), 35 ILM 1273.



attitude. There is as yet no coherent theoretical explanation of the phenomenon that
is able to reconcile the apparent discrepancy between the support that the United
States showed for the system of international law in the immediate post-World War
II years and the recent actions/inactions with which observers take issue. Realism,
which has been the dominant paradigm in International Relations in the post-World
War II era, has scant regard for international law. And yet this article suggests,
somewhat counter-intuitively, that the most fundamental tenets of realism regarding
state behaviour can in fact well account for US behaviour in relation to international
law; the identified ‘attitude’ of the United States towards international law would
appear to have been integral to the hegemonic rise of the United States.

Existing explanations for the United States’ attitude towards international law

A number of explanations have been put forward for the supposedly undesirable
attitude of the United States towards international law. Some of the actions or
inactions on the part of the United States that have prompted criticism can, for
example, be attributed to particular US foreign policy objectives. The US failure to
come on board the Landmines Convention, for example, appears to have been
based, at least in part, on US policy concerns regarding the Korean Peninsula.6 US
objections to the Rome Statute of the International Criminal Court can, similarly,
be understood to derive from what critics of US policy see as exaggerated concerns
to protect US military personnel. Explanations at the foreign policy level are issue-
specific and fail to account for all of the actions widely deemed to represent evidence
of an undesirable attitude of the US towards international law.

Domestic political and institutional factors, such as federal-state relations, the
role of the Senate in treaty-making, and interdepartmental relations appear to
provide a better explanation of certain actions or inactions of the US for which it
has come under criticism. The rejection of the interim measures of the International
Court of Justice in the cases of Breard and the LaGrand brothers, for example, is
not so easily explained as the outcome of any particular foreign policy objective so
much as the executive giving preference to issues of federalism over foreign
relations.7 The Senate, which must give two-thirds consent to a treaty before ratific-
ation by the President, can be blamed for the delays in ratifying human rights
treaties.8 Senator Jesse Helms, former Chairman of the Senate Foreign Relations
Committee, had announced in relation to the Rome Statute of the International
Criminal Court, that a proposal for an international court that could prosecute
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‘The Constitutional Authority of the Federal Government in State Criminal Proceedings that Involve
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Schneider, ‘America as Pattern and Problem’, The Hastings Center Report, 30:1 (January 2000), p. 20.



American soldiers for war crimes would be ‘dead on arrival’ at his committee, regard-
less of the executive branch’s position on the issue.9 Interdepartmental relations,
involving a dispute between the Departments of State and Commerce over which
agency should have the lead role in coordinating industry declarations and inspec-
tions, appears to account for the US having been in technical violation of the
Chemical Weapons Convention.10

A more generalised explanation for the US attitude is that it is a phenomenon
that goes hand-in-hand with sole superpower status and hence that it is a post-Cold
War phenomenon.11 International lawyers have contrasted the US efforts at
institution-building following the Second World War with its behaviour in the post-
Cold War years, during which the United States has not seemed to demonstrate as
much leadership.12 From this perspective, a United States’ tendency towards
unilateralism appears to have been exacerbated by the ‘unipolar moment’.13 Implicit
in much of what we have been hearing from those critical of the US attitude in
respect of international law has been that we ‘should’ be able to expect more from
the world’s sole superpower. International law is, after all, supposed to serve as a
check on unfettered power.14

It is true that George Bush Jr came to power opposed to US ratification of the
Kyoto Protocol and prepared to jettison the ABM Treaty, but it is important to note
that neither the shock and horror at the attitude of the United States towards
international law nor the assumption that the US under a particular administration
is not behaving as well as it did under a previous Administration, is new. The
Reagan years (1981–89) were ones of particular concern at what was widely
perceived to be ‘a pattern of unprecedented lawlessness and unilateralism in the
conduct of American foreign policy’.15 Writing in 1986, Arthur Schlesinger com-
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International Security, 24:1 (Summer 1999), pp. 5–12, at 6.

14 Lauterpacht described the mission of international law as being ‘to enhancing the stability of
international peace, to the protection of the rights of man, and to reducing the evils and abuses of
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Policy, 16:110 (Spring 1998), p. 65.

15 Burns H. Weston, ‘The Reagan Administration Versus International Law’, Case Western Reserve
Journal of International Law, 19:295 (1987), pp. 295–302, at 295.



mented that American commitment to a world of law ha[d] in recent years ‘been
in decline’.16 Moynihan did not believe that either the Carter or the Reagan
Administration had displayed a ‘sense of the past American commitment to the role,
if not the rule – of law in world affairs’.17 And yet, when discussing the record of the
Reagan administration, Burns Weston pointed out that American foreign policy had
been ‘disrespectful’ of international law and cooperation at other periods and
‘irrespective of party politics’, as exemplified by the Bay of Pigs invasion of 1961,
the Dominican Republic intervention of 1965, and of course Vietnam.18 Writing in
1986, Paul Kreisberg thought that, although Cyrus Vance had made continuing
efforts to ensure that Carter Administration efforts were consistent with concepts of
international law, it had been much more common ‘for [US] policy-makers to look
on international law primarily as an instrument for public diplomacy and official
rationalization, or as a source of “problems” to overcome’.19

Indeed, many of the specific issues to which critics are now responding have a
long history. The dubious legality of the NATO use of force during the Kosovo
crisis was certainly not the first example of a highly questionable US use of force,
and the failure of post-World War II efforts to establish an International Criminal
Court is usually attributed to the foreign relations climate between the United States
and the USSR during the Cold War.20 US withholding of payments to the UN dates
from 1980,21 and there have been clashes between the United States and Europe (and
elsewhere) over extra-territorial jurisdiction since the antitrust claims arising from
the Alcoa case in 1945.22
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An even more generalised explanation of the phenomenon as a whole, which has
often been drawn on by the US Government itself, is the idea of US exceptionalism.
Deborah Madsen has argued that, ever since Founding Father James Madison saw
America as an exceptional state,23 an assumption of American exceptionalism has
permeated American history:

Exceptionalism describes the perception of Massachusetts Bay colonists that as Puritans they
were charged with a special spiritual and political destiny: to create in the New World a
church and a society that would provide the model for all the nations of Europe as they
struggled to reform themselves (a redeemer nation). . . . Thus, America and Americans are
special, exceptional, because they are charged with saving the world from itself and, at the
same time, America and Americans must sustain a high level of spiritual, political and moral
commitment to this exceptional destiny – America must be as ‘a city on a hill’ exposed to the
eyes of the world.24

As described by Madsen, US exceptionalism is therefore about the US being a
model for other states to follow. US exceptionalism is sometimes advanced by key
figures in US foreign policy. Madeleine Albright proclaimed that ‘[w]e are not – most
of us – crusaders. But we are proud that America is not just another country, and we
want our foreign policy to reflect our status as the globe’s leading champion of
freedom.’25 Condoleezza Rice has referred to the United States as having a ‘special
role in the world’.26

While there is undoubtedly a belief in US exceptionalism amongst US decision-
makers, it would not seem to be adequate to account for the US attitude towards
international law simply because, if US leaders really believed themselves charged
with ‘saving the world from itself ’, they might be expected to model ‘genuine respect
and support’ for international law, to place the development of the system as a
whole ahead of self-interest. It is not surprising that US exceptionalism is therefore
seen by many US observers as an excuse for the US refusing to accept the rules that

76 Shirley Scott

leadership the US took measures against the USSR, involving a prohibition on US exports of
equipment and technology to be used in the construction of a natural gas pipeline from the Arctic
regions of Siberia to Western Europe. Gary H. Perlow, ‘Taking Peacetime Trade Sanctions to the
Limit: The Soviet Pipeline Embargo’, Case Western Reserve Journal of International Law, 14:213
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F. Lowenfeld, ‘Congress and Cuba: The Helms-Burton Act’, AJIL 90 (1996), pp. 432–3. See also K.
Blockslaff, ‘The Pipeline Affair of 1981/82: A Case History’, German Yearbook of International Law
(GYIL), 27 (1984), pp. 28–37; Detlav Vagts, ‘The Pipeline Controversy: An American Viewpoint’,
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Approaches’, AJIL, 11:1 (2000), p. 62.

24 Deborah L. Madsen, American Exceptionalism (Edinburgh: Edinburgh University Press, 1998),
pp 1–2. America was once more required to save the world in the Vietnam War – not from misguided
religious institutions this time, but from ‘corrupt political institutions that are inconsistent with the
democratic capitalism that America is destined to exemplify and disseminate.’ The ‘setback’ in
Vietnam was not seen as evidence that the ideology was wrong but that influential sectors of the
American public had partially abandoned the ideology. ‘[L]ack of patriotic faith in the American
mission defeats American purpose’. Deborah L. Madsen, American Exceptionalism (Edinburgh:
Edinburgh University Press, 1998), p. 162.

25 Madeleine K. Albright, ‘The Testing of American Foreign Policy’, Foreign Affairs, 77:6 (1998), p. 63.
26 Condoleezza Rice, ‘Promoting the National Interest’, Foreign Affairs, 79:1 (January/February 2000),
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it urges others to follow.27 James Hathaway has defined American exceptionalism as
‘a belief that the United States has a unique mission to lead the world, but ought
logically to be exempt from the rules it promotes’.28 Hathaway was critical of the
US’ capacity ‘to rationalize self-interested American unilateralism as a noble act of
international leadership’.29

A theoretical explanation of the US attitude towards international law would be
able to reconcile the apparent discrepancy between the support that the United
States showed for the system of international law in the immediate post-World War
II years and the ongoing rhetoric in support of international law with the recent
actions/inactions with which observers take issue. Without a coherent theoretical
explanation of the US attitude towards international law – at least since World War
II – we are left to respond only with justifications or with moral indignation. We
have no adequate intellectual basis on which to debate alternatives and to seek
change. At a time when the disciplines of International Law and International
Relations are both seeking to develop interdisciplinary understandings of the
political operation of international law, ongoing shock and horror at the
‘unprecedented’ US attitude towards international law is not enough.

Realism and international law

Efforts over the last decade to ‘bridge the gap’ between International Law and
International Relations30 have tended to seek links between international law and
‘Grotian’ approaches to world politics. Given the pessimistic attitude of realists
towards international law it is not surprising that the assumption has generally been
that interdisciplinary scholarship requires eschewing realism and forging connections
with those who at least perceive world politics to include a meaningful space for
international law.31 Even in its ‘weakest’ version, realism allows for only a very
limited impact of international law in some very specific areas of low political
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27 ‘Anti-Americanism relies on American exceptionalism’. Bruce Grant, A Furious Hunger: America in
the 21st Century (Melbourne University Press 1999), p. 214. See also ‘Rogue Nation’, The Nation,
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29 Ibid.
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International Relations: International Relations for the 21st Century (London and New York:
Continuum, 2000), p. 84.



significance.32 If we are to develop a generalised explanation of the US approach to
international law, it would at first glance seem sensible to look to any theoretical
approach other than realism for a lead.

On the other hand, realism has been particularly strong in both the International
Relations field of academic enquiry and in the thinking of the United States
Government since World War II33 and the United States has certainly succeeded in
the realist quest for power. On this basis, it would seem reasonable to expect that
realist thought may have influenced US policy and actions in relation to
international law. Perhaps it was no coincidence that some of the key US realist
thinkers since World War II, including Morgenthau and Schwarzenberger, were, in
fact, lawyers.34 If we are going to provide one overall explanation of the attitude of
the US towards international law, it may well be worth beginning by revisiting the
key realist assumptions regarding the conduct of foreign policy, to see if they shed
some light on our phenomenon under investigation. There is, of course, more than
one school of realist thought.35 But it is not the nuances of competing conceptual-
isations of realist philosophy that need concern us here. Let us rather begin by
reviewing briefly the ‘classic’ writing of Morgenthau, the most influential realist
theorist of the post World War II era, to see what he had to say regarding the
conduct of state behaviour.

In his Politics Among Nations: The Struggle for Power and Peace, first published in
1948,36 Morgenthau explained that all politics is a struggle for power.37 Morgenthau
believed that, if we appreciate that all actions taken by a state can be understood in
terms of that state seeking to pursue its national interest as defined in terms of
power, we will be able to understand the steps a statesman has or will take on the
political scene, perhaps even better than he [sic] does himself. As a positive theory of
how international politics works, realism is quite simple: [p]ower is what matters;
and what matters in power is one’s relative capabilities compared with those of
others, especially other great powers.’38 States must not only seek to enhance their
own power over other states but make sure that they are not vulnerable to others
exercising power over them.
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32 Andreas Paulus, ‘Realism and International Law: Two Optics in Need of Each Other’, 96 ASIL:
Proceedings of the 96th Annual Meeting of the American Society of International Law, 269 (2002).
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when she was Senior Fellow at the Hoover Institution and Professor of Political Science at Stanford
University as well as foreign policy advisor to Republican presidential nominee George W. Bush.
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Rice, ‘Promoting the National Interest’, Foreign Affairs, 79:1 (January/February 2000), pp. 45–62.

34 This is usually treated as a surprise or enigma. See Jutta Brunnee and Stephen J. Toope,
‘International Law and Constructivism: Elements of an Interactional Theory of International Law’,
Columbia Journal of Transnational Law, 39 (2000), p. 23, fn. 11.

35 See, for example, Stephen D. Krasner, ‘Realist Views of International Law’, 96 ASIL PROC. 265
(2002).

36 Hans J. Morgenthau, Politics Among Nations: The Struggle for Power and Peace 5th edn. (New York:
Alfred A. Knopf, 1973), p. 5.

37 Ibid., p. 27.
38 Thomas J. Christensen, ‘Posing Problems without Catching Up: China’s Rise and Challenges for US

Security Policy’, International Security, 25:4 (Spring 2001), pp. 5–40.



For realists, power and security are inextricably intertwined. Power matters
because it is the key to national security. As Joseph Grieco explained:

Driven by an interest in survival, states are acutely sensitive to any erosion of their relative
capabilities, which are the ultimate basis for their security and independence in an anarchical,
self-help international context . . . [T]he fundamental goal of states in any relationship is to
prevent others from achieving advances in their relative capabilities.39

From a realist perspective, security is relative. In terms of military strength, there is
no quantitative measure of military muscle that defines a state as ‘safe’ but rather its
capacity relative to other states. Herz used the term ‘security dilemma’ to explain the
resulting phenomenon:

Striving to attain security from . . . attack, [states] are driven to acquire more and more power
in order to escape the impact of the power of others. This, in turn, renders the others more
insecure and compels them to prepare for the worst. Since none can ever feel entirely secure in
such a world of competing units, power competition ensues, and the vicious circle of security
and power accumulation is on.40

What is notable about Morgenthau’s discussion of international law in Politics
Among Nations is that it remained at a system-level, in a Part Four headed ‘Limit-
ations of National Power’. Morgenthau did not link his discussion of international
law with that in Part Two on political power or even with that in Part Three on
National Power. The discussion of state conduct was thus not integrated with that of
international law. Many have noted the self-contradiction between the ‘realist’ and
‘idealist’ passages in Politics among Nations.41 Morgenthau had largely lost interest
in international law after 1940; although he does make reference to it, his post-1940
writing is focused on political power and he failed to bring together his views on
power and international law into one overarching theory.42

In Politics Among Nations Morgenthau portrayed international law as a system
seeking to constrain the powerful, and found it lacking. He was highly critical of
what he perceived to be the absence of an effective international judicial system and
of serious weaknesses in the system of enforcement. Viewing international law from
a systems-level perspective, Morgenthau considered that its primitive system of law
enforcement made it easy for the strong both to violate international law and to
enforce it, thereby putting the rights of the weak ‘in jeopardy’.43

The inadequacies of international law were a disappointment to Morgenthau.
The disappointment we find in Politics Among Nations is that we have witnessed
more recently in the writing of the critical theorists in international law;44 it is the
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pp. 157–8.
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disappointment of a legal positivist.45 As a theory internal to international law, legal
positivism posits that international law derives from the will of states; legal
positivists are aware that states do not always comply with their international law
obligations but assume that they should do so.46 Legal positivism does not endeavour
to provide explanations of political phenomena; indeed, within a positivist frame-
work questions of legality are settled through the specific exclusion of all consider-
ations of politics and morality.

Trained as a lawyer, Morgenthau was unable to escape his positivist perspective
on international law even when writing a treatise on the impossibility of a state
escaping the need to seek continually to enhance its power. In this Morgenthau was,
in a sense, breaking his own rules, for Morgenthau emphasised the autonomy of the
political sphere, to which all other standards of thought, including the moral, must
be subordinated.47 Morgenthau was well aware of the moral significance of political
action but asserted that the state must be inspired by the moral principle of national
survival. While the individual has the right to sacrifice him/herself for moral
principles, the state has no right to sacrifice all those who are in its care. Realists
believe that theirs is a theory ‘which tries to understand international politics as it
actually is and as it ought to be in view of its intrinsic nature, rather than as people
would like to see it’.48 From a realist perspective it is therefore irrelevant as to
whether we consider US actions in relation to international law moral or immoral.
As private individuals we may well have moral values but in seeking to account for
the behaviour of the United States towards international law such values are
irrelevant. Disappointment at international law not being adequate to constrain
power, or moral condemnation of the ‘US attitude’ can thus both be seen to stem
from an extension of legal positivism to the domain of political investigation and
explanation.49

Morgenthau defined power simply as ‘man’s control over the minds and actions of
other men’.50 And so, even though Morgenthau did not endeavour to explain the
specific ways in which a state might use international law to enhance its power
advantage, it is possible to build on his understanding of the fundamental operation
of power politics so as to encompass the use of law to exert influence over others
and to minimise the influence of other states over one’s own policies and actions.
The next section of this article will thus be devoted to extending Morgenthau’s
theory of state behaviour as found in Politics Among Nations to encompass the
treatment by a state of international law, to see if this can help us understand the
identified US ‘attitude’ to international law.
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In doing so we will have to take account of recognised limitations of realism.
Realism has in recent years met with considerable criticism on several grounds
including its focus on states to the virtual exclusion of other actors such as
multinational corporations and its neglect of the domestic arena as a determinant of
outcomes in world politics (for example, internal troubles in the USSR contributing
to the end of the Cold War). And, in recent years, security analysts have broadened
understandings of security to encompass not only military and economic security,
but environmental security51 and human security.52 Here, too, states are no longer
the sole referent; the analytical focus of security studies now spans the individual,
the group, the nation/state, the region, and the international.53 It is likely that,
through applying the basic tenets of a realist understanding of state behaviour to the
attitude of the United States towards international law, we may also gain an
appreciation of what we might understand by the legal security of a state.

Extending Morgenthau’s theory of state behaviour to encompass a 
state’s strategic use of the system of international law

The rule of law is . . . an essential contributor to American security.54

Realists believe that states are constantly involved in struggle. At its most funda-
mental, this is a struggle for survival in an anarchic system. Beyond mere survival,
states struggle to enhance their power relative to other states. The foreign policy of a
state must therefore be designed to pursue the national interest as defined in terms of
power. Security derives from being in a position of power relative to other states and
from being able to influence what other political actors do more than they can
impact on one’s own policy choices and behaviour. If we now apply these basic
principles to the issue of the relationship of US foreign policy to international law,
many US policies and actions would appear to match what we might expect of a
state seeking to maximise its relative power via international law.

International law is in a process of continuous evolution. A state seeking to
maximise its relative power in all issue areas might therefore be expected to seek to
influence the evolution of the substantive rules of international law such that they
help to increase its relative power in a given issue area. Treaty negotiations can be
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viewed as an opportunity to improve a state’s relative power in a given issue area. It
is possible to find a number of instances in which the US has done precisely this,
including in the military arena. The Nuclear Non-Proliferation Treaty is an example
of blatant inequality,55 which has served to confirm the military lead of the nuclear
powers, including the United States, over non-nuclear weapon States. Less obvious
might be the prohibition on the use of force in the UN Charter.56 While all states are
bound equally by article 2(4), peace favours the status quo.

Economic security might be enhanced by the negotiation of treaties that increase
the economic power of one’s own state relative to that of other states. The
international economy is competitive. It is nominally free trade, but there are many
exceptions and not all goods are traded with equal freedom. In negotiating a free
trade agreement it is important to ensure that the products that one wants to export
most are included in the agreement but those for which one is primarily an importer
are not covered. In such negotiations, the unspoken goal of an individual state as
perceived from a realist perspective could be thought of as being to have complete
freedom to enter other markets and yet to retain some capacity to control entry into
one’s own market.57 The US was in favour of the Uruguay Round because it
promised tariff cuts that would be far larger abroad than in the US, so helping the
US export an extra $250 bn per year in ten years.58

The United States has on occasion influenced the policies of other states while at
the same time limiting the influence of those states over the relevant policies of the
United States by participating actively in negotiations for a multilateral treaty and
then not signing the ensuing treaty. Other states are thereby bound to specific
obligations in whose determination the US has played an influential role, making it
easier for the United States to predict what others are going to do, but not being
bound itself. The League of Nations was perhaps the most obvious example of this
phenomenon but others include the 1951 Convention Relating to the Status of
Refugees and the Convention on the Rights of the Child.

A ‘realist’ understanding of security, it will be remembered, involves being
relatively more powerful than other states; power relates to the extent to which one
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state can exert influence over the policies and actions of other states. International
law can contribute to the security of a state. The notion of enhancing legal security
denotes more than that of preventing a ‘loss of sovereignty’. Some opposed to the
apparent loss of state power through the process of globalisation view any particip-
ation in international law and institutions as an undesirable loss of sovereignty on
the part of the state, believing that a state needs to make all the laws relevant to its
people and territory itself and to eschew entirely international law and institutions.
This understanding of the dangers of engagement is facilitated by the usual legal
definition of ‘sovereignty’ in terms of independence from other states, as per Max
Huber in the Island of Palmas Arbitration.59 But, in political terms, sovereignty is
better understood as the legal (and political) capacity to implement one’s preferred
policies.

Giving over the day-to-day policymaking to an international institution may be
an efficient use of one’s legal capacity in that it may better facilitate a state meeting
its domestic responsibilities while at the same time enhancing its power in relation to
other states, so long as that institution is pursuing a desirable policy approach and
so long as one retains the capacity to alter one’s own policy direction if one wants
to. If a state wishes to pursue a free trade policy, for example, it may well be in its
interests to participate in a free trade regime so long as it retains the capacity –
whether by working within the system, changing the system, or in the extreme by
opting out of the system – to implement some protectionist policies if it wishes to do
so. Isolation from the international community may in fact lessen a state’s relative
power and leave it without the means to enhance its influence over the policies of
other states.60 What will facilitate the pursuit of greater relative power on the part of
a state is its selective engagement with international law and institutions.

This extension of Morgenthau’s thinking on the behaviour of states to encompass
actions in relation to international law-making would lead one to expect that the
United States would monitor closely the evolution of international law and
institutions and participate only if and when it appeared to be in its policy interests
to do so. It should not be surprising, then, that the United States retreated from the
Kyoto Protocol which was to reduce the demands placed on developing states in
comparison with developed in addressing the issue of climate change. The United
States was careful not to become bound by a Landmines Convention that it
considered to detract from the interests of US military security, especially on the
Korean Peninsula.61 In the case of the International Criminal Court the United
States did a triple flip as it evaluated and re-evaluated the repercussions of its
involvement or lack thereof: participating in the negotiations, not signing, signing
just before the deadline for doing so, and then ‘unsigning’. When it became likely
that the Treaty was going to enter into force and the deadline for signature was only
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hours away, Clinton authorised the United States to sign, although he recommended
that the treaty not be submitted to the Senate for ratification until what he called
‘significant flaws’ had been addressed. ‘With signature, we will be in a position to
influence the evolution of the court’ the President is quoted as saying. ‘Without
signature, we will not’.62 Later, dissatisfied that the Court would reflect US interests,
the US announced that it would not proceed to ratification. In the case of the 1982
United Nations Convention on the Law of the Sea the United States did not sign
until a subsequent agreement was negotiated that was deemed favourable to US
interests.

International law does not consist only of substantive rules, principles, and
concepts. It has at its core a body of law that governs the operation of the legal
system itself: how international law is created, its relationship with municipal law,
ways of monitoring and of enforcing compliance, and judicial mechanisms that
determine disputes over questions of legality. It is these systemic rules that are the
key to the legal security of a state, to reducing the vulnerability of a state to having
other states seeking to influence one’s own policy choices in various issue areas, as
well as to being able to enhance one’s own impact over the policy choices of another
state. While having the substantive content of international law in one’s favour may
enhance the relative military, economic, or other form of power, of a state, legal
security – the capacity to change one’s policy choices and thereby influence those of
others more so than others can influence one’s own choices – comes through having
favourable systemic rules. Of most importance here are the rules governing the
operation of the Security Council, and in particular, the veto power of the
permanent members. A decision of the Security Council is binding on all members
of the UN.

Making strategic use of international law so as to enhance the (realist) quest for
power could be expected to include not only the formulation of the substantive and
structural rules of international law but also the enforcement of those rules. The
‘National Security Strategy for the United States’, transmitted to Congress in
January 2000, listed as the first of three core objectives of US national security that
to ‘shape the international environment through, inter alia, diplomacy and law
enforcement.63 The ‘realist’ aim in relation to the enforcement of international law as
a mechanism by which to increase one’s influence over the policies and actions of
other states but to reduce as much as possible the influence of other states over one’s
own policies and conduct, would be to be in a position to determine against whom,
and when, rules of international law are enforced and to make sure that they are
enforced against oneself as seldom as is possible. The United States institutionalised
this capacity through the role of the Security Council in the United Nations
Organisation. Of course the question as to whether a particular action complies with
international law or whether it is an enforcement action is not intrinsic to a
particular action or inaction but is established by rhetoric. The United States has
made considerable use of the rhetoric of enforcement to justify actions that would
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otherwise be illegal. It maintained, for example, that its use of force against Iraq was
to enforce the cease-fire agreement [rather than to ensure that it retain its power
differential with Iraq]. This line of argument has been ‘bought’ by the international
community, legal debate centring on the details of when and how the Security
Council can authorise the use of force64 rather than on whether the United States
was really involved in enforcing international law as opposed to simply acting to
retain or increase its existing power differential with Iraq.

When ratifying a treaty the United States is careful that so far as possible it has
not given away the capacity to formulate and enforce the law to be applicable to US
citizens in that issue area. Where the US does ratify an international human rights
treaty the accession is always qualified by a reservation that denies any obligations
inconsistent with the US Constitution.65 Legislation to implement the Uruguay
Round agreements provided that United States’ law take precedence in the event of a
conflict with one of the Uruguay Round Agreements and that WTO decisions do
not have the power to change United States law.66

The United States has accepted the ‘quasi-automatic, rules-based dispute
settlement system’ of the WTO but the enforcement of the decisions of the Dispute
Settlement System remains primarily power-based, favouring the strong; it is difficult
to see how a weak country would benefit by imposing countermeasures on the
strong.67 A system of international dispute resolution that appears to place the
United States on an equal footing with all other participants in the system thus does
not do so in practice. As the most prolific user of the WTO dispute settlement
system, the United States has more to gain from the system than most states.68

When it comes to verification of compliance, a realist perspective would suggest
that a state would ideally aim for a situation in which it could make sure that others
complied but do so itself only when it wants to. This requires having verification
measures that check up on other states more stringently than on itself. When the
United States passed legislation to implement the Chemical Weapons Convention it
included unilateral exemptions and restrictions that weakened verification of US
compliance.69

The realist aim in relation to international judicial proceedings would be to be
able to take another state to a form of dispute resolution as a means of exerting
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influence over its actions and policies but to be much less accountable oneself. Back
in the days of the League of Nations, Henry Cabot Lodge, Chairman of the Senate
Foreign Relations Committee, asked for 14 conditions to the treaty establishing the
League, including language to ensure that the United States remains the sole judge
of its own internal affairs and that the League not restrict any individual rights of
US citizens.70 In more recent times, the US ‘never allows its own citizens to seek the
review of domestic human rights determinations before international bodies’,71 and,
‘with respect to ICJ adjudication of issues arising out of such a treaty, a typical US
reservation declares that the US will agree to ICJ jurisdiction if, at some future time,
the US actually does agree’.72 But the US did support the establishment by the
Security Council of the ad hoc tribunals to address human rights atrocities else-
where. In 1997 the Senate and House of Representatives endorsed the creation of an
international criminal tribunal for the purpose of prosecuting President Saddam
Hussein.73

The United States sought to continue the structural advantage it had in respect of
the ad hoc tribunals through a permanent criminal court to which cases were
referred by the Security Council rather than initiated by a prosecutor. But a text
emerged which provided for a two-track system of jurisdiction; situations could be
referred to the Court by the Security Council and the jurisdiction of the Court
would also come into play when domestic authorities were unable or unwilling to
prosecute. The Court only has jurisdiction over a crime if the state or territory where
the crime was committed or the state of nationality of the perpetrator of the crime
is a party to the treaty or has granted its voluntary consent but the US objected to
the fact that this meant that official actions of a non-party state could be subject to
the court’s jurisdiction.74 The US proposed instead that a state party should be
entitled to limit its exposure to the court ‘unless, of course, the Security Council
referred a situation to the ICC under its Chapter VII powers’.75 Senator Jesse Helms,
Chairman of the US Senate Committee on Foreign Relations, told the Security
Council:

Consider: the Rome Treaty purports to hold American citizens under its jurisdiction – even
when the United States has neither signed nor ratified the treaty. In other words, it claims
sovereign authority over American citizens without their consent. How can the nations of the
world imagine for one instant that Americans will stand by and allow such a power-grab to
take place?76
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Following entry into force of the Statute, the United States attempted to negotiate
‘impunity agreements’ by which to prevent US nationals accused of crimes within
the jurisdiction of the ICC from being surrendered to the International Criminal
Court.77 The United States is, on the other hand, party to a number of anti-
terrorism treaties that empower States Parties to investigate and prosecute perpe-
trators of any nationality found within their territory. ‘The United States has
exercised jurisdiction over foreigners on the basis of such treaties, without the
consent of their state of nationality [and even where the State of nationality was not
Party to the Treaty].’78

Implications of an extension of Morgenthau’s thinking for understanding 
the US and global security in the new millennium

The impact of the United States over international law has been preponderant at
least since World War II and probably since Versailles. While we think of the advent
of unipolarity as having coincided with the end of the Cold War, the two
superpowers were, in an overall sense, ‘hardly equal’;79 nor did they have equivalent
influence over the system of international law. Grewe divided the history of modern
international law into epochs, the divisions between which were ones of great
upheaval in the international system. Each epoch was dominated by the great power
of that age: Spain from 1494 to 1648, France from 1648 to 1815, and Britain from
1815 to 1919.80 If we look back to where the international system was fundamentally
different – particularly in terms of his criteria of constitutional development – and
during which the US has been the point of reference for legal debates, then we need
to go back probably to 1919. The United States has had a fundamental influence on
international law throughout these years; that influence has sometimes been indirect
(for example, non-membership of the League of Nations) but so was that of Britain
during the nineteenth century. At neither the end-of-World War II nor end-of-Cold
War divides was the US the losing party and in both cases the basic ‘constitutional’
structures of the international system have displayed strong elements of continuity.
The UN and the League have had more in common than did the League and the
Concert of Europe, and the Permanent Court of International Justice (PCIJ) and
International Court of Justice more in common than the PCIJ and the Permanent
Court of Arbitration. Grewe believed that the dominant power was the one against

American realpolitik and international law 87

77 See Amnesty International, ‘International Criminal Court: US Efforts to Obtain Impunity for
Genocide, Crimes against Humanity and War Crimes’, August 2002; and Coalition for the
International Criminal Court, ‘Bilateral Agreements Proposed by US Government’, and ‘Experts
Available: US Threatening to Withhold Military Aid over ICC Experts Refute Legality of Immunity
Agreements US is Seeking’, August 2002, obtainable at <http://www.iccnow,org.>

78 Richard Dicker of Human Rights Watch, cited in Michael P. Scharf, ‘Results of the Rome
Conference for an International Criminal Court’, ASIL Insight, August 1998. <http://www.asil.
org/insigh23.htm>

79 William C. Wohlforth, ‘The Stability of a Unipolar World’, International Security 24:1 (Summer
1999), pp. 5–12, at 6.

80 William G. Grewe, The Epochs of International Law, Translated and revised by Michael Byers,
(Berlin: de Gruyter, 2000).



whose ideas regarding the system of international law all others debated,81 and this
has been the case in relation to the US ever since the League was being established.
It was the entry of the US into World War II that set in motion discussion regarding
the new system to prevent wars,82 and the United States that had by far the most
influence over the resulting UN Charter.83 To be sure the US had to compromise on
some points but then, like today, it was the US ideas regarding international law
against which all others debated.

It has been suggested in this article that the twentieth century was not only the
era of United States’ dominance over the international legal system but also of the
contribution of international law to US national power, understood in the sense of
influence over the policies and actions of other states. The actions to which critics
object have not necessarily been ‘illegal’ – as in the case of the US’ lack of support
for the Ottawa Landmines Convention, and they have not necessarily been unilateral
– as for example, its use of force during the Kosovo crisis. But they add up to a
certain attitude towards international law to which many observers have objected.

This article has extended Morgenthau’s understanding of state behaviour to
demonstrate that, if one accepts that states are primarily engaged in a struggle for
greater power and that a perception of security derives from a position of greater
relative power, then it is not difficult to accept that international law is integral to
that struggle. Where there might appear to have been a considerable break with the
past US approach to international law – as for example in the case of the US
support for institution building after the Second World compared with its less than
all-out support for an International Criminal Court, the element of continuity
remains. The Charter served to reinforce US power and hence security, just as the
current Administration may think that an international criminal court dependent for
its operation on the Security Council would do so today. Viewing the United States’
identified ‘attitude’ towards international law as the manifestation of its ongoing
quest to enhance its relative power and thereby its legal security permits us to
reconcile the ‘two faces’ of US actions in respect of international law.84
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