Casey Harison

‘La Question du Marchandage’: The Political
and Legal Struggle Against Exploitative
Subcontracting in Paris, 1881-1911

In the early 1880s, politicians, lawyers and workers in Paris
resumed a fight, delayed since 1848, against a much despised
form of subcontracting called marchandage. In simple terms,
marchandage was a type of trafficking in labor, particularly
prevalent in the building trades, that began with a contract
between entrepreneur and subcontractor (tdcheron), the latter
hiring and supervizing workers at a wage and under conditions
determined by the ‘market’. This was a situation that could lead
to exploitation, and indeed marchandage was especially disliked
because it fostered intense competition among workers and kept
wages low in certain trades. Not surprisingly, the practice con-
tributed directly to the social tensions that erupted time and again
in Parisian rebellions after 1830. Politicians had acted in 1848 by
passing laws against marchandage, as they would do again in
1911. Much of the resentment bred by marchandage focused on
the tdcheron, who came to be viewed almost universally as a
selfish and divisive figure. Speaking to his colleagues on the Paris
city council in 1887, the militant socialist Jules Joffrin, who was
familiar with marchandage from his days as a mechanic, settled
upon the ‘egoistic’ tdcheron as representative of all that was
wrong with subcontracting. Unlike the ordinary honest worker,
the tdcheron, said Joffrin, was almost always ‘less conscientious
and less skilled, if indeed he worked at all, placing no stock in
questions of morality’.! Martin Nadaud, also a member of the
city council, knew about marchandage from his former days as a
stonemason. Nadaud had even briefly been a tdcheron himself —
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in fact, most subcontractors were former workers — and so felt
intensely the kind of moral duplicity he believed that the position
represented.? It was Nadaud’s fellow migrant stonemasons with
whom the practice was so closely associated that the two —
marchandage and stonemasons — were nearly synonymous.
After 1881, politicians such as Joffrin and Nadaud, who were
joined by lawyers and social scientists, would echo the workers’
animus against tdcherons. Though marchandage had been abol-
ished by a law in 1848, this had proved ineffectual. Curtailed for
a second time in 1911, the issues of duplicity and egoism repre-
sented by the tdcheron would prove instrumental in sparking a
more successful attack.

This article describes the political and legal effort against
marchandage in the three decades before the 1911 revision of the
French labor code that sought to end, once again, the exploitative
aspects of the practice. The rise of marchandage in the first half
of the nineteenth century had been a sign of the important role of
laissez-faire hiring in generating the ‘Social Question’.> The fate
of this form of marchandage in 1848 showed that for such laws to
be effective, they had to be enforced. When the issue emerged
again in the early years of the Third Republic (1870-1940), a
political structure was in place to act upon the need for enforce-
ment. Instances of marchandage were brought before the courts
after 1881 where its illegality was reasserted even as a precise
definition of the practice — which was crucial to its curtailment
— proved elusive. Later in the decade, enforcement of the 1848
abolition was taken up by politicians acting on behalf of working-
class voters. But in the long run, it was structural changes in
the French economy that proved essential to undermining
marchandage. In the meantime, the struggle to abolish the prac-
tice demonstrated that economic change had an explicitly moral
side, epitomized by the divisive figure of the tdcheron, which
could have political and legal ramifications. In the 30 years
between 1881 and 1911 it was especially this much despised
intermediary, rather than the system of laissez-faire that would
serve as a lightning rod for the complaints of all those parties
opposed to marchandage.
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Definition and Background of Marchandage

Though historians have written little about marchandage, workers
were well acquainted with this form of ‘renting labour’.* For
nearly 80 years, from the early 1830s until just before the start
of the First World War, Parisian workers fought against this form
of subcontracting which they viewed as a scourge. Marchandage
was the practice whereby an entrepreneur subcontracted a project
to a tdcheron (also known as marchandeur), who was then
responsible for hiring and overseeing the labor; or as nineteenth-
century Parisian jargon put it: ‘the act by which one worker
secures a contract, but makes other workers do the job’.> The
entrepreneur normally supplied materials, while the tdcheron was
liable for wages. The tdcheron thus had an incentive to ‘require
from his workers a great deal of labour for very meagre pay’.® A
pejorative nuance to tdcheron remains to this day, the Dictionnaire
historique de la langue francaise defining the term as ‘someone
who assumes a mantle of authority, but without much intelli-
gence’.”

It is impossible to say just how many tdcherons operated at
any one time in nineteenth-century French cities. One source
suggests 26,000 in 1860 in Paris’s construction industry alone, a
setting where marchandage ‘became the rule’.® Marchandage
was also known in Nantes, Rennes, Lyons and Le Havre. At
Toulouse, marchandage was prevalent in the building trades
where among joiners, subcontractors were known as ‘choutiers’.
Tdcherons hired and supervised labor in the Paris sewers in the
1870s. Near the end of the century, ‘rodeurs’ were commissioned
by Parisian entrepreneurs to recruit Breton workers and then
oversee their labor in constructing the capital’s subway. Among
some plaster-carriers, tdcherons were reported to recruit gangs of
workers bound by a ‘debt of wine’. Most tdcherons were males,
but there were examples of female subcontractors.®

The prominence of marchandage is not surprising in a setting
such as nineteenth-century Paris, where conditions were ideal to
make trafficking in labor a lucrative enterprise. Indeed, inter-
mediaries such as tdcherons may be found in any modernizing
society where laissez-faire practices have taken hold. At a time
when the free market seemed to induce anarchy in the workplace,
‘tdacheronnage’ offered an organization of work. But this could
come at a cost for the subcontractor whose double nature as
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worker and boss made him resented by fellows and ultimately
expendable to the entrepreneur.'® For the entrepreneur, subcon-
tracting promised a profit while sustaining social distance from
workers, though this was to be had at the cost of abdicating direct
control to the subcontractor.!! Whether subcontracting was
actually more profitable or productive than other organizations
of labor is debatable. Subcontracting has been described as
a transitional economic stage or even a proto-scientific form of
management, because it disciplined work in accord with a
capitalist ethic.'> Yet marchandage diverged considerably from
late nineteenth- and early twentieth-century Taylorism by leaving
the organization of labor in the hands of subcontractors and pro-
moting production outside entrepreneurial control. Exploitative
systems such as marchandage thrived in the nineteenth century’s
golden age of subcontracting, where tools and equipment
remained rudimentary, where a residue of traditional autonomy
persisted for intermediaries (as in France, where the guild master
had earlier been an intermediary between patron and journey-
men); where social relations remained more patronal than entre-
preneurial; where elasticity in working conditions was necessary
or desirable; where there was fluctuation in the volume of avail-
able jobs (seasonal work in the building trades, for example); and
in industries or enterprises where there was no fixed infrastruc-
ture requiring a manager.!?

Contemporary foreign parallels to marchandage are not hard
to find.!* The history of subcontracting in England, or piece-
mastering as it was known in the building trades, resembles that
of marchandage. English construction workers considered sub-
contracting for building materials to be the genuine form of the
practice, though by 1830 subcontracting for labor was wide-
spread. Subcontracting was attractive to English employers for
many of the same reasons as it was in France. Likewise, it per-
petuated similar conditions for workers: intense competition,
stagnant wages, decline of quality, a lack of apprenticeship
control and animosity between worker and jobber. The resulting
structural anarchy in the English building trades made this
industry one in which ‘laissez-faire was an accurate description
of reality’, a point just as apt for marchandage.'> English workers
fought against exploitative forms of subcontracting through
strikes and trade unions, and by the end of the nineteenth cen-
tury, these tactics had succeeded in blunting the more cut-throat
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qualities of piece-mastering; though it was at the cost of a formal-
ization of work that, ironically, lessened workers’ control.!®

In France, the two crucial long-term ingredients in the rise of
marchandage had been the writing into law of liberal economic
policies following the 1789 Revolution, and the enormous influx
of workers to cities in the late eighteenth and nineteenth cen-
turies. ‘Liberté de travail’, a phrase that would later assume the
mantle of a war cry for entrepreneurs, increasingly defined rela-
tions between workers and bosses after the abolition of the guilds.
‘Almost unanimously,” writes Judith Stone of the late nineteenth
century, ‘employers believed that they had the right to remain
maitre chez soi (master in one’s own house)’.!” Laissez-faire theo-
retically promised that all parties to a labor contract were free
to negotiate as they liked. But in reality this ‘freedom’ carried
limitations and heavy burdens. Contracts between entrepreneurs
and tdcherons typically rendered the latter liable for wages and
repairs necessitated by shoddy work. For workers, the imagined
free agency associated with marchandage usually meant unsatis-
factory wages, long hours, intense competition for jobs and sub-
servience to a legal system (the Napoleonic Code) that forbade
workers to organize or strike, and required that they carry an
internal passport (livret), all under penalty of imprisonment.
Moreover, property qualifications to vote and hold office endur-
ing to 1848, and then a sham democracy during the Second
Empire (1852-70) meant that for most of the century, workers
had essentially no political say through which to change this
situation. And yet bosses voted, held political office and were
even encouraged by the government to coordinate their actions
through association. For a long time, laissez-faire in France
worked directly in the interests of the minority of the population
that controlled capital. In light of this background, perceptions
that the abolition of marchandage in 1848 was nothing but a
‘beau geste’ are understandable.!?

At the same time, population growth exacerbated competition
for jobs and kept wages stagnant, contributing to the low stan-
dard of living for workers that mark this period of Paris’s history.
Finding work in this era of free agency could be difficult. The
tradition of compagnonnage, by which journeymen in some trades
migrated from job to job in cities across France, provided regular
employment for a handful, its expansion in this period no doubt
linked to job competition.!® In Paris, there were also government
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and private labor placement offices that located jobs for a fee,
but building workers and domestic servants resisted using them
because they were seen as exploitative and demeaning. In addi-
tion, many cities had daily hiring fairs (‘foires des hommes’)
where subcontractors selected a handful of workers from an
unemployed crowd. Paris hosted several hiring fairs for a variety
of trades. It was especially at these fairs that a kind of symbiotic
relationship with marchandage evolved in the nineteenth cen-
tury.?® And it was particularly in the construction industry —
which drew a flood of poorly-paid seasonal workers such as
Nadaud and the stonemasons from the département of Creuse
in central France — that marchandage thrived and where ‘the
marchandeur [was] omnipresent’.?! By the middle of the century,
hiring fairs for building workers and marchandage were inextric-
ably linked.

Marchandage, then, had its roots in the increasingly anarchic
labor market and was common in Paris by 1830. During the July
Monarchy (1830-48), the practice was a frequent issue in labor
disputes, and the tdcheron was widely viewed as a divisive actor
in the social fabric. The gap between the number of persons
seeking jobs and their availability, upon which marchandage
thrived, seemed to find expression in the chronic social tension
and rebellions of the 1830s and 1840s. This was one reason why
the abolition of marchandage was among the very first acts of the
provisional government following the Revolution of February
1848. Months later, the decree was reaffirmed by the National
Assembly.?? Yet these actions proved illusory, for in fact
marchandage did not abate but continued to be practised openly
in Paris and elsewhere. A lesson of 1848 was that for laws to be
more than empty promises — to have real impact on the workers’
lives, in this case — they had to be vigorously enforced. Political
promises and the promulgation of laws were not by themselves
sufficient to curb well-established practices. When the issue of
marchandage was broached again in the 1880s, a mechanism was
put in place to ensure that the laws against it were enforced.



Harison, Subcontracting in Paris, 1881-1911 457
The Struggle Against Marchandage Resumed in the Paris City Council

As marchandage continued in Paris after its abolition, the hypo-
crisy of this condition was a factor in the issue’s re-emergence in
the early 1880s. Yet this could not have happened had not the
right to vote been gained. A consequence was that councillors
were elected, taking their mandate as an obligation to resuscitate
and enforce the law on marchandage. After the turn of the
century, politicians at the national level would follow the city
council’s lead by strengthening the 1848 law. The actual practice
of marchandage had emerged unscathed in the Second Republic,
but would fare less well during the Third.

The struggle against marchandage resumed in the early 1880s
through the initiative of strikes, demonstrations and workers’
petitions. Collective action and petitioning had been used in the
struggles of the 1830s and 1840s, but at that time strikes were
illegal and could result in punishment. Labor issues were muted
under Napoleon III’s dual strategy of repression and cooptation,
though complaints about abusive subcontracting surfaced on
those occasions when disputes did erupt.?? The groundwork
for more protest was laid with the male enfranchisement in
1870-1, so that supporters of labor reform such as Nadaud and
Joffrin could be elected to public office.?* The election of a
reformist Paris city council in the 1870s proved critical to reviv-
ing the struggle against illegal subcontracting. Abolition of
marchandage would become one of five standard demands that
marked Parisian labor history between 1871 and 1914, the others
being higher wages, shorter working hours, a day off each week
(jour de repos) and limits on the employment of foreign laborers.
By 1900, these municipal issues would be joined to a national
campaign for old-age pensions, retirement homes and accident
insurance.?’

The Paris city council was created during the Commune of
1871, and gave Paris its first representative democratic assembly.
Made up of 48 members, it was presided over by a président and
met four times a year. The council worked, sometimes uneasily,
with the maires of the city’s 20 arrondissements, as well as with
the prefect of police and the departément prefect, both of whom
could attend and speak at sessions. More importantly, the
departément prefect could annul the council’s decisions. As if
these administrative arrangements were not complicated enough,
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the council’s responsibilities sometimes overlapped with those
of the departmental general council. As a relative latecomer to
Paris’s administrative scene, the city council often found itself
treading on well-established prerogatives. It was typically viewed
by municipal bureaucrats and the national government as prone
to ‘rocking the boat’. However, members of the council took
solace in viewing themselves as representatives of the Parisian
voters’ democratic will. Thus councillors often had the nerve
to forge ahead on controversial programs, such as the labor
reforms, even if their powers were ultimately limited by the
state.2®

Working upon precedents set by various Parisian political
groups after 1880, the articulation of a ‘labor program’ for the
approximately 7000 workers employed by the city was among the
council’s major projects of the decade. Among the components of
the proposal was a requirement that the law on marchandage be
vigorously enforced. Over the course of four years (1885-8),
council members debated the program, consigning it to further
study by subcommittees on three occasions. In the course of the
debate, an ideological divide in the council was exposed. Arguing
fervently in favor of enforcing the abolition were three militant
socialists: Edouard Vaillant, Charles Longuet (both of whom had
been elected to the Commune) and Joffrin (who was also an ex-
Communard, recently returned to France following the amnesty
of 1880). All three had been elected earlier in the decade by
working-class constituencies. They were joined in 1887 by Paul
Brousse, founder of the moderate socialist Possibilist Party, a
proponent of a ‘municipal democratism’ which meant city con-
trol of all public services through the practical alliance of several
political groups.?’” Arguing the liberal-economic point of view
(though appealing to much the same constituency as the social-
ists) were Léon Donnat and Charles Armengaud.?®

Echoing the debates and ‘language of labor’ of 1848, the words
exchanged in the city council in the 1880s often assumed the tone
of a grand dialogue over the very meaning and utility of liberté de
travail.»® ‘Marchandage should be left as it is,” argued Donnat in
December 1885, because it was a ‘natural’ phenomenon repre-
senting ‘the march of progress’.3® Opponents of the law invoked
the old argument that marchandage offered a rare avenue of
social and economic mobility for workers. Donnat asserted that
if this form of subcontracting were suppressed, then society
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would in effect be telling those who worked hardest that they did
so in vain. ‘Who benefits from marchandage? Armengaud asked
rhetorically: ‘Those who work.’3! Donnat, an engineer by training
who later joined the Radical Socialist Party and who consid-
ered himself ‘resolutely hostile to all monopolies’, nonetheless
inveighed against changing existing labor practices on the
grounds that the status quo represented the ‘natural law . . . of
supply and demand’; moreover, reform would be ineffective
unless it was implemented across the whole of France, since Paris
drew so many migrants from the provinces.3? To exclamations of
approval and annoyance from different sides of the political aisle,
Donnat argued that ‘It is the primordial question of liberté de
travail that you (the proponents of reform) threaten to limit.”3* He
added that, were the labor program to be enacted, it would have
the perverse effect of benefiting not the worker but the patron,
since the boss would be rewarded with access to a larger labor
pool; this in turn would reduce wages and force the jobless to turn
to public assistance.3* Throughout, opponents of reform relied on
a set of frequently repeated arguments: the original abolition
was wrong-headed because it undermined a ‘natural’ economic
function; implementation would be costly and impossible to
enforce; and this reform, along with the rest of the labor program,
would set a bad precedent.

Supporters of abolition countered with the obvious point that
marchandage was, in fact, already ‘formally prohibited and con-
demned by law’.3*> The question for the city council, then, was:
did their constituents favor vigorous enforcement? Vaillant,
Longuet, Joffrin and the other socialists argued that this was
clearly the case, supporting their point by relating stories of the
impact of marchandage upon individual workers, and by com-
paring the French experience with ‘progressive’ developments in
England.’®* Perhaps most compelling was the argument that
this type of subcontracting was a great source of discord in the
city’s ateliers (workshops) and chantiers (work sites). Paris’s
director of public works, called to testify in support of this point,
claimed that the tensions induced by marchandage resulted from
its having supplanted the solidarity of former times when contact
between worker and employer had been direct (a reference,
presumably, to the guilds of the Old Regime). Council member
Jean-Frédéric Sauton offered corroboration, noting that in the
present age ‘. . . the worker finds himself labouring at the side of
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tacherons, and not beside his patron . . .’; this was especially true
of the building trades where (Sauton asserted) formerly there had
been a ‘cordiality’, even a ‘sympathy’, between worker and entre-
preneur. Now, he lamented, the ‘capitalists’ no longer know their
employees.3’

Beyond regretting a former (in reality, mythical) conviviality
between worker and patron, supporters of abolition argued that
the much-touted liberté de travail had not produced the promised
‘complete equality’, but rather had contributed to a world in
which ‘the worker lived from day to day with no credit’, support-
ing a class of ‘entrepreneurs who are paid too much by the city
(and who have) total power over the worker’.3® In England, this
condition had been rectified by the emergence of powerful trade
unions, but since worker organizations were only in their infancy
in France, intervention by the state was justified. Recalling his
own experiences, Joffrin countered the arguments of opponents
(whose position he labeled the ‘catechism of the economists’) by
insisting that subcontracting was not, in fact, the avenue by
which good workers advanced. Rather, the

marchandeur, or tdcheron, is usually not the most intelligent of the workers, but
simply the most tractable [souple], the most colourless [plat], the person who
goes on to become, in the language of the atelier, the ‘old crock’ [la casserole]
of the patron. [For this reason], the marchandeur is worse than the boss
himself.>®

In any event, Joffrin argued, enforcing the law on subcontracting
was less a question of undermining industry or the ‘big capital-
ists’ than of overseeing the ‘misdeeds of entrepreneurs’ and
asserting the city’s right to run its chantiers as it pleased.*® Some
of the discussion involved identifying different forms of sub-
contracting, an issue that would prove vexing in the subsequent
legal struggle, since the 1848 decree had recognized that not all
variations were illegal. Because the city’s own funds and work-
force were at issue, Sauton insisted that monies should go directly
from the entrepreneur to the worker without encountering a
detour via the intermediary. As for the argument that relations
among workers, subcontractors and patrons should be left to
‘natural’ economic mechanisms, Sauton reminded his audience
that ‘regulation is nothing new’.*!

Consideration of the council’s labor program was marked
not only by fractious words but by implied threats of popular
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rebellion. At one point in 1886, Vaillant forecast the penalty for
a failure to act:

For fifteen years nothing has been done for the working class. They have been
given promises; now they want results. If actions are not taken to help them
out, it is you [referring to opponents of the labor program] on the council who
will suffer the results — and these may well not come about by parliamentary
means.*?

The hint that rebellion could occur if reform did not, must have
had resonance: unemployment was high because of a slump in
the construction industry and because Paris had been the setting
of so many uprisings during the century.*’ In any event, by 1887
a council majority supported the program, including enforcement
of the 1848 law suppressing marchandage; it adopted the entire
program in December 1887. This was followed by a contest over
its implementation which saw the reforms annulled twice, first
by the prefect and then by the Council of State. But citing the
‘mandate given to them by the working class’, Vaillant was able
to spur his colleagues on to battle the administration, and the
program was passed for good in May 1888.4

Responsibility for the crucial task of enforcing this new muni-
cipal labor program was given to Paris’s public works office
(Direction Travaux de Paris). Implementation included hiring five
‘inspector-workers’, drawn from lists of candidates provided by
trade unions, whose job was to visit sites to verify that entre-
preneurs contracted by the city were complying with the rules.*
City councillors supported the inspectors’ efforts over the next
few years by personally visiting municipal chantiers on many
occasions. In 1892, the municipal ‘labor inspectorate’ was made
to conform with national standards enacted under the reforming
Minister of Commerce Alexandre Millerand, which gradually
professionalized the corps.*¢ For a time, it seemed that city and
state were working together to truly enforce the laws. Thus, a
memo of 8 February 1900 from the director of public works
reminded inspectors that

The entrepreneur cannot cede to the subcontractor any aspects of a project
without the consent of the administration. . . . If a subcontract is made without
authorization, the administration can pronounce its forfeiture . . . entrepreneurs
are forbidden to engage in marchandage, conforming to the decree of 1848.47

Despite the fact that the labor inspectorate ‘had limited powers
and [was] pitifully understaffed’, it was inspired by a forward-
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looking esprit de corps, working diligently and in imaginative
ways to end abuses in the workplace.*® But with few inspectors
and many sites to oversee, the ‘visite des chantiers’ seems to have
been conducted irregularly.

Inspectors at municipal sites recorded their observations on
printed forms that included their own name and administrative
section, location and nature of work at the site in question, and
name of the entrepreneur being assessed. The section of the form
on marchandage included this specific question: were workers
at the site ‘paid directly by the entrepreneur without any inter-
mediary?’*® The intermediary was, of course, the tdcheron or
sous-traiteur (the latter term was printed on the form, though
inspectors often employed tdcheron in their written descriptions).°
If an entrepreneur was found to be in compliance, the report
briefly noted so. Infractions required longer descriptions and if
they were substantiated by further investigation, could be
punished by fines. Workers themselves or their trade unions
sometimes sent complaints about firms to the director of public
works in the hope of initiating an inspection. Entrepreneurs
wanting to do work for the city were apprized of labor policies
through a Notebook of Rules.’!

In the two decades following passage of Paris’s labor program,
inspectors in the front lines of the fight against marchandage
confronted three persistent problems: the pervasiveness of the
practice, the difficulty of proving its existence in particular cases,
and stalling by entrepreneurs who had been ordered to comply.
Some examples may serve to illustrate. A report of 27 July 1889
describes an inspection at the Entreprise Chanderrier, which had
a contract to service and clean public urinals in six arrondisse-
ments. In this case, the inspector found the entrepreneur to be in
violation of the decree against employing a tdcheron. Chanderrier
was ordered to halt the practice, though he complied only after
the report found its way into the hands of Councillor Vaillant,
who brought the matter directly to the attention of the director of
public works. In this instance, no fine was levied.’> The decision
not to impose fines when an entrepreneur was found to be in vio-
lation was not unusual. In 1904-5, the city levied just 84 fines
against entrepreneurs for infractions of marchandage (the highest
being 1196 francs and the lowest, 24 francs). If found in viola-
tion, the entrepreneur could plead the case before the inspector
general. Otherwise, entrepreneurs avoided fines and were still
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able to employ subcontractors by applying in advance for a
waiver (demande d’autorisation de sous-traiter). In such cases, the
entrepreneur had to convince the inspector general that, in the
absence of a tdcheron’s services, there was no way to complete a
project. Sometimes the request would be approved. For example,
in December 1900 a waiver application for the employment of
sous-traiteurs was submitted by an entrepreneur who supplied
and maintained harnessing for livestock. It was granted because,
as the inspector general wrote: ‘The reality is that, for certain
special needs . . . it is necessary to authorize an entrepreneur to
procure help from his colleagues.’”> However, if an entrepreneur
abused the leniency of the authorities, there could be conse-
quences. Thus in December 1901, another furnisher of harness-
ing (a Monsieur Trimolet employing 47 workers), who had been
authorized the previous August to employ a sous-traiteur, was
refused another waiver because his workers had complained that
the previous subcontractor had not paid them.>*

Hopes were initially high that the inspections would inculcate
new, progressive habits among entrepreneurs. An inspector’s
report of 5 December 1890 noted that the ‘interdiction of employ-
ment by sous-entrepreneurs or tdcherons is little-by-little being
respected throughout the jurisdiction’.> But the same report also
notes that investigating all of the city’s chantiers was an enormous
task, and so inevitably some infractions were bound to escape
detection. In fact, over the years many firms simply began to
disregard the regulations on illegal subcontracting because they
knew that enforcement was so difficult. Indeed, marchandage
was marked by the intractable problem that the act of hiring
workers by tdcherons, which was obviously central to the deed,
occurred before work actually commenced and so once a project
was under way the subcontractor could simply claim to be a
(perfectly legal) foreman. Inspectors could verify the status of
foremen only by questioning the workers themselves, who were
not always in a position to answer forthrightly.’®¢ Eventually
inspectors learned to look for ‘signs’ of marchandage; for exam-
ple, when workers did not use their own tools but those of the
tacheron (whose mark often could be seen on the implements).

Emblematic of the status of marchandage between the promul-
gation of the municipal labor program in 1888 and the revised
national labor code in 1911 is the case of the entrepreneur
Eugéne Magisson, a persistent violator of all the city’s labor
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statutes, especially those forbidding illegal subcontracting. Like
Trimolet, Magisson was a supplier and caretaker of livestock
harnesses. Between 1900 and 1913, Magisson was cited for at
least nine infractions; in three years (1900-2), he was cited twice.
In five of the nine cases, employment of tdcherons was the pri-
mary charge. Between November 1900 and May 1901, Magisson
was cited three times for having tdcherons hire a total of 33
workers.>” There were other violations, including charges of not
abiding by the standard wage rate and employing more than the
permissible percentage of foreign workers. Yet the only fine
levied against Magisson was for a paltry 24 francs in 1904. This
amende was followed a few months later by a waiver request
from Magisson to employ three subcontractors. The inspector
handling the request suggested approval, but warned that
Magisson would have to be watched carefully. Five years later
there would be yet another report on the entrepreneur for
employing two marchandeurs.’® In March of the same year
(1909), one of Magisson’s chantiers on the Avenue Emile Zola
would be the setting for a strike by workers demanding, among
other things, an end to tdcheronnage.’® The city’s record on
Magisson concludes in December 1913 with an infraction for
hiring five ‘unauthorized’ (probably foreign) workers.

Clearly in the case of Magisson — and no doubt many other
entrepreneurs — threats and enforcement were not enough to
deter illegal actions. The fact that during these years entre-
preneurial groups (chambres patronales) raised few protests
would suggest that there was relatively little concern that enforce-
ment might seriously inhibit business. Moreover, it proved far
easier for inspectors to discover infractions against other provi-
sions of the labor program — on wages, length of working day,
Jjour de repos and foreign workers — than to track down and prove
the presence of the illusive marchandage.

The Legal Struggle and the ‘Loup Affair’

Even as the Paris city council was trying to end marchandage at
municipal sites, a battle over the practice was taking shape in
the courts. Both the political and legal struggles began with
the workers’ actions, but where the city council’s efforts sought
to respond to the concerns of working-class voters, the legal
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struggle occurred at the other end of marchandage’s social
spectrum: tdcherons and patrons. Workers complained about
marchandage because they saw it winnowing away skill, wages
and independence. But the friction between subcontractors and
entrepreneurs had to do mostly with financial responsibilities. By
the turn of the century, the strife occurring at each end of sub-
contracting would be instrumental in turning it into a national
political issue.

The legal battle commenced in Paris in January 1881 when, for
the first time, a case involving marchandage was heard by a con-
seil des prud’homme. The conseils were commissions composed of
entrepreneurs and workers originating under Napoleon Bona-
parte which were designed to solve labor disputes. Like the
chambres patronales (another Napoleonic innovation), they were
also supposed to preserve free trade and promote ‘industrial
order’.%° The case of January 1881, which was brought before the
‘metals’ section of the Paris conseil, involved a dispute between
an entrepreneur, Chevalier, and a tdcheron by the name of
Micand over liability for the wages of workers recently in their
employ. This case, as with most of those to follow, was initiated
by the aggrieved workers.%! Specifically citing the decrees of
March 1848, the conseil held that Chevalier was responsible for
the wages. This was an important change from established prac-
tice, which made the subcontractor liable. But here the conseil
focused on what it saw as the intent of the 1848 decree, in effect
‘lessening the role of the intermediary [tdcheron] and leaving
the entrepreneur face-to-face with workers’.®> A month later in
another case involving marchandage a different section of the
conseil held that the 1848 decrees had explicitly recognized differ-
ent types of marchandage and that only the ‘exploitative’ form
was outlawed.®® The distinction made in this instance between
the (illegal) exploitative and (legal) non-exploitative types of
marchandage was a hint of interpretative difficulties to come.

The conseil des prud’hommes decisions of 1881 had important
implications. First, by finding entrepreneurs responsible for un-
paid wages, this group now was faced with an unaccustomed
hazard that would fuel years of future courtroom battles over
the issue of financial responsibility on site. Second, the decisions
illustrated the difficulty of discerning legal from illegal forms of
marchandage. This issue derived from a provision in the 1848
decree that ‘workers’ associations that do not have as their object
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the exploitation of workers by workers are not considered
marchandage’. This in turn was an allusion to associative experi-
ments — sometimes called marchandage collectif — that saw
groups of workers in the spring of 1848 arranging contracts with
entrepreneurs and carrying out the work without a subcontractor
while sharing costs and profits.®* Identifying all of the legal and
illegal varieties of marchandage would never be satisfactorily
accomplished. Third, despite the steps taken to enforce the law,
the conseils let it be known that their decisions should not be con-
strued as an inadvertent brake on economic growth. Fourth,
while the decision of January 1881 had allowed the tdcheron to
escape liability, the conseil had castigated this profession as one
that exploited fellow workers. Hereafter, the tdcheron would be
treated as a pariah by the courts, an imputation that would in the
long-term benefit entrepreneurs in the struggle over marchan-
dage.® Finally, the 1881 cases had not only legal but also
political implications, since from this point on working-class
candidates for seats on Paris’s conseils des’prudhommes were
obliged to declare their support for the law against marchandage.
Over the coming years, conseils would consistently find entre-
preneurs responsible for payment of wages in cases of illegal sub-
contracting — a boon to workers, since tdcherons were notorious
for declaring insolvency. It seems to have been the financial
burden produced by the conseils’ decisions, rather than the city’s
hunt for marchandage, that eventually induced the legal counter-
attack by entrepreneurial organizations. But because the standing
of the conseils’ decisions in other legal venues was equivocal, it
was probably only a matter of time before a dispute involving
marchandage moved to the regular courts.%¢

The entrepreneurs’ riposte began in 1896 with the ‘Loup
Affair’, the pivotal legal case in the history of marchandage.
Loup, an entrepreneur in finishing-plastering (ravalement), had
hired a tdcheron by the name of Martin for 9500 francs paid in
advance. Once the work began, Martin asked for more money.
Loup consented, but only on condition that Martin agreed to
return any unused funds. The tdcheron refused then abandoned
the site before completing the project, without paying the
workers. It is unclear how Loup might have responded to
Martin’s departure had this rather ordinary dispute not ended
up in the courts. But as was common by this time, one of the
workers seeking his unpaid wages brought the case before a
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conseil where in October 1896, both entrepreneur and tdcheron
were found equally liable and were ordered to share the cost of
paying the worker. This judgment was upheld by the Tribunal of
Commerce, the court of appeal for the conseils. In the meantime,
the remaining workers brought a suit against Loup and Martin
before a district civil court (chambre correctionnelle) to collect
their wages. This court considered the case specifically in light of
the decree of 1848, and in April 1897 handed down a decision
reaffirming that law and the decision of the Tribunal, holding
Loup to be co-author of the crime along with Martin, both were
equally responsible for the unpaid wages. This decision was
upheld three months later by the Cour de Paris.®’

From this point on, a series of appeals were made on Loup’s
behalf with financial support from trade groups, taking the case
on a tortuous and lengthy passage from the Cour de Paris
through civil courts of appeal in venues across France. As the
case’s chronicler puts it, the Loup Affair became a ‘veritable
journey through the magquis’.® By the time a final decision was
reached, again at the Cour de Paris eight years after it had first
started, two important legal issues had been settled: first, the
decree of March 1848 was reaffirmed — marchandage was illegal
because it constituted an exploitation of labor that the govern-
ment had explicitly intended to abolish; and second, in a reversal
of the action of the conseils and the early court decisions, it was
determined that only the tdcheron and not the entrepreneur could
be punished as author of the crime (though the entrepreneur
could be cited as an accomplice, and each could be penalized
with fines). The concluding act of the Loup Affair in 1904 thus
returned the main burden of the crime of marchandage to the
tdcheron and away from the patron.

The process of rendering the tdcheron the ‘heavy’ in this
judicial drama also saw the courts considering the thorny issues
of what forms of marchandage were legal, what was meant by
‘exploitation’ and who exactly was a tdcheron. Clearly, not all
intermediaries were tdcherons: for example, foremen who only
supervised work, or persons whose job was simply to hire
laborers but whose own pay, unlike marchandeurs, did not
depend on profiting from other’s labor. The courts were mindful
of an assumed responsibility not to undermine business, and
were aware that the distinction between foremen and subcon-
tractors was often exceedingly difficult to determine in practice.
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Workers themselves were sometimes unsure of what type of
intermediary was ‘good’ or ‘bad’. Some described tdcherons as
‘detestable’ because they were former workers who acted like
‘petits patrons,” while ‘sous-entrepreneurs’ might be acceptable
because their job was simply to hire.®® While most observers
agreed that marchandeurs were ex-workers who had taken the
path of ‘egoism’, how was this quality to be demonstrated at a
building site or workshop, and was it in any event something the
state should correct? In addition, what precisely constituted the
exploitation mentioned in the decree of 1848? The 1881 conseil
decision had described exploitation in ‘ordinary language’ as
‘excessive profit . . . made through any and all means, notably
through the debasement of salaries’.’ The civil court in 1897
defined exploitation as ‘an abuse consisting notably of the
unseemly action [l’acte dolosif] of the principal entrepreneur,
whose actions produce an exaggerated reduction of wages and
expose the workers to the untrustworthiness and insolvency of
the marchandeur’.”" On the other hand, a Cour de Cassation deci-
sion of 1901 had placed the onus for making an ‘abusive profit’
on the tdcheron, though noting that this could be determined only
on a case-by-case basis. Even after the Loup Affair had reached
a conclusion, the practical meanings of ‘abusive’ and ‘exploita-
tive’ remained vexing. Still by 1904, a rough legal lexicon had
been worked out: the sous-entrepreneur was understood to mean
a legal subcontractor who hired persons and who did not oversee
the work himself; a sous-traiteur was a legal foreman who over-
saw work, but did not hire; and a tdcheron was an illegal sub-
contractor who hired workers and exploited them by paying them
poorly and treating them harshly.

Taken together, the court decisions of the Loup Affair had
important effects. First, unlike cases brought before the conseils,
they had national application. Second, by affirming the decrees
of 1848, the courts appeared to be pushing the government to
proceed with enforcement. Third, the decisions came at a
moment when working-class grievances had for almost the first
time become prominent in France’s national political life; along
with other workers’ demands, marchandage had achieved some
public exposure. Fourth, in distinguishing between legal and
illegal forms, the courts had focused not on preserving alternative
types of production (such as marchandage collectif) but on the
tacheron. In choosing this approach to the problem of marchand-
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age, the courts disregarded some of the original intent of the 1848
decree. Finally, a result of the legal decisions was to lessen the
harm done to entrepreneurs by the conseils and to re-enforce
laissez-faire principles. The Cour de Paris decision of 1904 was
crucial in this regard because it held that the act of illicit subcon-
tracting had to consist of two entirely separate contracts: an ille-
gal one between tdcheron and workers, and another, wholly legal
contract between subcontractor and entrepreneur. As Arthur
Fraysse wrote:

Without doubt this interpretation turned marchandage into a sort of abuse of
confidence, an embezzlement commited by the tdcheron — now transformed
into the entrepreneur’s cashier — toward his [working-class] brothers. . . .
The decision thus allowed the entrepreneur to distance himself from the actions
of the tdcheron, and from the latter’s financial and legal responsibilities.”

In 1911, as new labor laws were being implemented, Fraysse
noted that ‘[the thrust of these legal decisions] is one of the best
arguments one can invoke in favour of a [new] law fully and final-
ly prohibiting marchandage’.”

Where the 1881 decisions of the conseil des prud’hommes had
brought the entrepreneur face-to-face with his workers, that of
the Cour de Paris more than two decades later returned the
tdcheron to a position between the two. While many entrepre-
neurs no doubt were unhappy that they remained potentially
liable for part of the financial burden in cases of marchandage,
most probably agreed that under the circumstances it was a
resolution with which they could live.”* For workers, the 1904
decision proved to be an unsatisfying stage in the ongoing debate
on marchandage, since it meant that overdue wages — the issue
that usually brought a charge of illegal subcontracting — would
remain difficult to collect. More importantly, the definitions of
exploitation and tdcheron remained foggy, and thus marchandage
itself difficult to prove.

For and Against Marchandage

By the last decade of the nineteenth century, marchandage had
attracted considerable interest: from workers as well as entrepre-
neurs, the Paris city council, the lawyers who argued the Loup
Affair before the courts and, increasingly, politicians, civil ser-
vants and scholars who sought to understand the obscure past of
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marchandage and its role in the economy. Large strikes in Paris
after the turn of the century would raise interest in the issue, so
that for the first time in its history marchandage would generate
numerous scholarly studies. These studies reflected the legal
issues raised during the Loup Affair, and would also serve as
theoretical groundwork for the 1911 revision of the 1848 aboli-
tion. As befitting its contentious past and present, these studies
were usually constructed as for or against propositions, viewing
the fight over marchandage as intrinsic to the larger social ques-
tion.”

Among those writing about marchandage at the turn of the
century was Charles Flamand, legal counsel to the influential
chambre patronale of the Paris masonry industry. Flamand’s
knowledge of marchandage derived from his legal counsel to
Loup. In 1909, at a moment when the fight had shifted from the
courts to the arena of strikes, Flamand delivered a speech on
marchandage before the assembled masonry entrepreneurs. He
began by describing himself as ‘one of them’, then offered a
concise history of marchandage and a survey of its recent legal
travails.”® He emphasized the decision of the Cour de Paris
defining marchandage as two entirely separate contracts, with one
(between entrepreneur and tdcheron) determined by ‘complete
liberty’ and the other (between tdcheron and worker) constituting
a legal abuse.”” Undoubtedly, Flamand hoped to assuage the
financial concerns that the entrepreneurs may have had. Yet he
also described the contractual relationship between patron and
marchandeur in unvarnished language that must have surprised
some of his listeners.

The tdcheron is in one compartment; the entrepreneur in another. This is the
theory of the liberty of contracts pushed to its extreme, sometimes to the point
of cruelty. . . . It is the triumph of the formula of egoism: each on his own, to
each his own [chacun chez soi, chacun pour 50i].”®

Flamand noted that while the liability of entrepreneurs had been
limited by the courts, the situation was complicated by the
court of appeal’s decision that both legal and illegal forms of
marchandage existed. Moreover, the tricky question remained of
the precise meaning of exploitation. Still, Flamand could re-
assure the chambre that while it was true that the intermediaries
employed in some industries paid workers barely enough to live
on, in general the workers hired by construction subcontractors
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earned higher wages than those working directly for the entre-
preneur — hardly, he asserted, evidence for charges of exploita-
tion.” Reminding his listeners that he was ‘among the partisans
of marchandage’ and resurrecting a phrase that had had great
resonance in 1848, Flamand described marchandage as ‘consti-
tuting one of the most precious means for the organization of
labour’.?® He ended by assessing the Minister of Labor René
Viviani’s proposal for a strengthened law, which he felt would be
passed. Flamand counseled that the wisest course to follow in the
face of the industry-wide strikes and the ongoing passage of new
labor laws was to ‘accept the dawn of the new day’.8! His overall
message to the entrepreneurs had been that marchandage
remained integral to the prosperity of their industry, but that
changes to the practice were inevitable and were in any event
preferable to the radical collectivist alternatives being put forth
by syndicalists and socialists.

Another advocate for keeping marchandage in its current form
was the lawyer Justin Allais. Like Flamand, Allais had been
involved in the Loup Affair. Allais also wrote a thesis on
marchandage at the University of Paris. For Allais, this engage-
ment was but a small episode in a much larger ‘social battle’. For
opponents of marchandage, he wrote, it was ‘today the tdcherons,
tomorrow the patrons’.®? Like his predecessors of 1848, Allais
saw in marchandage (ironically enough) an ‘answer’ to the social
question. He argued that marchandage represented the ‘ineluct-
able law’ of the ‘division of labour’, since intermediaries were
indispensable to capitalism. And yet why was its abolition
always the first thing demanded by workers? Because, he wrote,
marchandage was personified by the tdcheron, a figure Allais
described as ‘rapacious’ and a ‘parasite on the working class’.??
Like Flamand, Allais had little regard for the personality type
drawn to this profession; Allais observed that because the
tdcheron was usually a former worker, he was all the more
detested. Yet in spite of such attributes, subcontractors were
necessary because they served as the entrepreneur’s ‘homme de
paille’ (strawman) (and even if, as Allais acknowledged, the
tacheron might on occasion have his revenge by declaring bank-
ruptcy).®* As for workers, Allais claimed that most of them
secretly admired the subcontractor for his energy and ambition.
Suppressing marchandage would thus amount to social suicide
for workers by depriving them of a role model.?’
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Flamand spoke to his audience as lawyer to client, while Allais
formulated his argument using academic principles.?® But most
of the scholarly studies were critical of illegal subcontracting.
Perhaps the most in-depth of all these was written by Arthur
Fraysse, whose Marchandage in the Construction Industry (1911)
settled upon tdcherons, rather than entrepreneurs, as the key
issue. Fraysse’s work recites the litany of complaints made by
workers for decades: the tdcheron won an outrageous profit by
keeping too much of the entrepreneur’s money, and instead of
sharing it as wages; tdcherons were notorious for not meeting pay
schedules or for abandoning a site before payday; and tdcherons
tended to hire young persons because they worked at a faster
pace and at lower wages, which in turn undermined traditions of
craftsmanship and apprenticing and fostered a low standard of
living. Beyond reiterating these longstanding complaints, Fraysse
subscribed to a contemporary concern by identifying marchan-
dage as a source of alcoholism in the working class, citing as
example those tdcherons who paid workers in jetons (tokens) that
could be cashed in only at taverns. Answering a claim made by
observers such as Flamand, Fraysse noted that on those occa-
sions when persons working for a tdcheron did receive decent
wages it was only because they had done ‘three or four times the
labour’.%’

Other studies supporting suppression of marchandage were by
Raymond Joran and Jacques Dabernat. Joran’s The Syndicalist
Organization in the Construction Industry (1914) estimated that in
the late nineteenth century about half of the building workers in
Paris were hired by tdcherons. He wrote that marchandage per-
sisted past 1848 because workers’ organizations were weak and
entrepreneurial organizations strong. Like Fraysse, Joran con-
nected marchandage to the flow of migrants to the capital, which
in turn contributed to the overcrowding and health problems
plaguing the working class.®® Dabernat, a member of Paris’s
Architecture Council, described marchandage not as a ‘natural
result’ of the division of labor (as Allais claimed), but as an
‘abusive profit’ exacted through the combined actions of entre-
preneur and tdcheron. Entrepreneurs appreciated this system
because it created a social distance between themselves and the
working class. But like other commentators, Dabernat reserved
his strongest criticism for the subcontractor, whom he likened to
a ‘parasite’ whose overriding ambition was to get as much labor
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as he could out of workers without compensating them fairly.
The tdcheron, wrote Dabernat, played ‘wolf’ to the workers’
‘chickens’.?’

The scholarly assessments addressed many of the issues raised
in the court cases, but also examined the social impact of
marchandage. Most observers found its effects upon workers
and their families to be detrimental and a direct contributor to
social tensions. An implication of these works was that ending
marchandage, or at least curbing its worst aspects, would allevi-
ate class antagonisms. Interestingly, even those such as Flamand
and Allais who did not wish to see changes in the practice,
positioned themselves away from the doctrinaire laissez-faire of
contemporaries such as Paul-Leroy Beaulieu, who believed that
‘capital is in reality the guardian and protector of the wage-
earning population’.®® All of the scholarly assessments of
marchandage echoed the municipal inspectors and courts in
noting the real difficulty of defining legal and illegal forms, and
of finding ways to curb the actual practice. Likewise, the figure
of the tdcheron had offered to all a way to attack marchandage
without criticizing too harshly the entrepreneur and the principle
of liberté de travail. In the strikes that began in the Paris con-
struction industry in 1898, and the political debate leading to the
legislation of 1911, the tdcheron would continue to serve as a
lightning rod in the struggle against marchandage.

Building Trades Strikes and the New Law on Marchandage

Separated by more than a half-century, the National Assembly in
1848 and the Cour de Paris in 1904 each had found marchandage
to be exploitative, morally repugnant and a cause of social ten-
sion. Yet the abolition of 1848 had proven entirely illusory, while
the 1904 legal decision placing the civil onus on the tdcheron left
the entreprencur protected, if perhaps inconvenienced, by the
complicated requirement that the intermediary between himself
and worker be a sous-entrepreneur and not a tdcheron. Accord-
ingly, the actual status of marchandage remained unsettled.
Parisian municipal workers could count upon the city to try to
enforce the law, but they constituted only a small part of the city’s
(much less the nation’s) workforce. Outside municipal ateliers
and chantiers, workers continued to complain that marchandage
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remained pervasive. It is not surprising that displeasure over the
failure to enforce the existing law on marchandage was at the
heart of the wave of strikes in the construction industry afflicting
the capital after 1898.°! The strikes would prove instrumental in
prompting the government to revise the national labor code to
include a more effective abolition against marchandage. Politi-
cians had acted half-heartedly against exploitative subcontracting
in 1848, but would do so with greater vigor in 1911. At the same
time, entrepreneurs would go along with the reform partly
because they had already conceded the legal battle in 1904, but
also because they believed that reform was better than continued
strikes or, even worse, revolution.®?

The 1911 reform surely would not have occurred without the
strikes by Parisian workers between 1898 and 1911. This period
saw the emergence of a new kind of labor militancy, often under
the guidance of Confédération Générale du Travail (CGT), in
which trade unions and a working-class press became, for the
first time, truly potent actors in public affairs. The CGT orga-
nized the largest general strike of the period in 1906, involving
over 200,000 workers in several trades, including perhaps 50,000
building workers. The era also witnessed the brief advent of
revolutionary syndicalism. The extent and influence of syndical-
ism among French workers has long been debated. If the ide-
ology was strong among any group, it was so among Parisian
building workers, 40 per cent of whom may have belonged to a
syndicalist union by 1908.°* The pervasiveness of tdcheronnage
and the apparent moral duplicity represented by the marchandeur
may have been factors in the disproportionate influence of revo-
lutionary syndicalism among construction workers.

Despite the organizational advances of the period, once the
strikes began building trade unions were not able to offer strikers
much support. For example, the national Federation of Building
Trades did not establish a strike fund until 1908. Still, the strikes
had an impact.®** The issues that dominated between 1898 and
1911 remained the same: fewer working hours, higher wages, a
jour de repos and enforcement of the abolition of marchandage.®>
But even more than in the past, the tdcheron had become a real
touchstone for unrest. As Jacques Julliard writes (employing the
omnipresent epithets of the era), the subcontractor had become
‘more detested than the patron . . . because he [the tdcheron] is a
parasite, a ‘pieuvre’ [octopus]’.®® A sign of the centrality of the
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subcontractor is the fact that the vocabulary of workers had
shifted from ‘suppression of marchandage’ to ‘suppression of the
tacheronnat’. Thus, the struggle against marchandage in 1898
1911 witnessed a kind of internecine warfare, with the tdcheron,
still typically cast as a former worker, a focus of working-class
rancor.

The experience of stonemasons, who probably had considered
marchandage a scourge longer than any other trade, offers a good
example of how one trade made abolition a key demand of their
strikes. The first large stonemasons’ strike of this period began at
a subway site in December 1905. This was followed by a ‘very
hard’ 42-day ‘quasi- general strike’ in spring 1906, that ended in
‘total defeat’, the arrest of 1200 masons and 370 jail terms.*’
Stonemasons also took part in the famous strikes of 1908 that
climaxed in the killing of three workers by troops at Draveil, a
suburb of Paris. There were two strikes by stonemasons in 1909:
one in March and a larger affair in August-September that
included a lock-out by employers acting together through their
chambre patronale. In the strike of 1909, arbitration was em-
ployed for the first time in masonry in Paris. Unlike the earlier
strikes, this one had some success, with entrepreneurs promising
higher wages, better working hours and a commitment to adhere
to the ban on marchandage.®® Still, the labor unrest persisted
as masons and other building workers struck again in October
1910 and July 1911. In all of these instances, ‘suppression of
tacherons’ was a key demand.*®

By 1909, as strikes persisted and talk of revolution was in the
air, many employers seem to have concluded that they would
have to bend on the principle of liberté de travail. Relying upon
the government to put down strikes with force had been effective
in the short-term, but only promised to exacerbate tensions over
time. Flamand’s speech to the chambre patronale counseling
building entrepreneurs to concede to the principle of inter-
ventionism, like the willingness to abide by collective agree-
ments, was a sign of the new inclination. This willingness to
compromise also took the form of conceding to the passage or
revision of several workplace-related laws. Most bosses probably
considered these actions a way in which to appease workers with-
out too seriously undermining the principle of liberté de travail.
This middle course was also tied to the policies of a wing of
the Radical Socialist Party that favored ‘solidarisme’, a doctrine
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of state intervention designed to ameliorate class conflict.
Solidarisme had already inspired the creation of a Labor Office in
1891 and then a fully-fledged Ministry of Labor in 1906, as well
as a revision of the labor code beginning in 1901. As Minister of
Commerce in 1899, Alexandre Millerand had pushed forward
regulations to shorten working hours and improve workers’
wages for companies contracted by the state, using progressive
labor laws in England and Germany as models. Also spurring
politicians to act were the many trade federations that came into
existence after 1890 (such as the CGT, organized in 1895) as well
as the bourse du travail movement (the first of which had
appeared in Paris in 1887).100

The leader on labor legislation in the government of Georges
Clemenceau (1906-9) during this period of strikes was the
Minister of Labor, René Viviani. Born in the French colony of
Algeria and just 43-years-old at the time of his appointment,
Viviani was a progressive devoted to labor reform and women’s
suffrage. He was also a skilled orator who had gained experience
in careers as journalist, lawyer and representative to the Chamber
of Deputies, to which he was elected in 1893 from the fifth
arrondissement of Paris. The fifth was home to a great many of
the stonemasons from Creuse — formerly migrants, but many of
them now settled permanently in the city. Viviani was close to
these people, visiting their residences, speaking at their banquets
and representing their interests in the legislature. Viviani seems
to have learned a great deal about marchandage from them.
Moreover, he had been one of the lawyers representing the
aggrieved workers before the commercial court in 1897 at the
start of the Loup Affair. After his stint as Minister of Labor,
Viviani would be elected to the legislature once again, this time
representing a district in Creuse itself.!0!

It was appropriate, then, that Viviani should take the lead in
overseeing the work on the labor code including a revision of the
abolition of marchandage. In 1908, Viviani’s office drafted a
projet de loi (bill) to revise the 1848 decree, eventually intro-
ducing it as article 103 of the Labor Code. The projet went before
the Chamber of Deputies in November 1908, and remained
there until March 1910. Pierre Colliard, a socialist city council-
lor in Lyons before being elected deputy from the departément of
Rhone in 1894 (later he became Minister of Labor in
Clemenceau’s last government), was rapporteur for the bill in
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1910. The projet included three articles, the first of which defined
marchandage as
a contract in which the subcontractor has arranged with the principal entre-
preneur an agreement to provide labour, complete the work and pay workers,
by time or by piece-rate, and with or without the garanty of the entrepreneur.
However, there is no marchandage when this agreement is made between an
entrepreneur and an association or team of workers. %2

Articles 2 and 3, respectively, provided fines for infractions
and abrogated the earlier law of 1848. The wording of article 1
retained much of the original language of 1848, while clarifying
the responsibilities of the two types of subcontracting intermedi-
aries: the tdcheron, described as the ‘chief worker’ who directed
the labor, but who neither furnished material nor was liable for
unpaid wages or shoddy work; and the sous-entrepreneur, who
directed work, but also furnished material and who as ‘chef
d’entreprise’ was liable for everything accomplished under his
direction.!?* The Chamber voted to accept the projet and then sent
it to the Senate.

‘La question du marchandage’ came up for discussion in
the Senate on 10 July 1911.!% The ongoing strikes in the Paris
building industry were clearly on the minds of senators as they
discussed the merits of the bill, several mentioning this as the
impetus for ending this most ‘unhappy form of exploitation’.!%
The projet’s rapporteur in 1911 was a young senator, Jacques
Lauche. Originally from southern France, Lauche was raised in
a working-class family and had been a mécanicien himself as a
young man. Having moved to Paris, he became involved in labor
organizations and politics, joining the Socialist Party and col-
laborating in the founding of the Revue Socialiste. Lauche was
elected to the legislature in 1910 from Paris’s 11th arrondisse-
ment. Because of his background, Lauche was considered an
expert on labor issues by colleagues on the political Left.!°¢ And
indeed Lauche argued fervently in favor of the bill on marchan-
dage, reciting the legal history of the Loup Affair and focusing
inevitably upon the ‘tdcheronnat’, which he described as con-
tributing directly to the ‘profound misery found in the working
class’.’7 Lauche observed that even entrepreneurs had now
turned against tdcherons. He cited the example of the Paris
municipal labor program as proof that marchandage could be
suppressed. Responding to a charge of ‘antimilitarisme’ leveled
against the striking stonemasons, Lauche claimed that when
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confrontations between workers and soldiers did occur, workers
were simply exhorting soldiers not to shoot ‘their brothers’. He
then tied the discussion to the threat of civil unrest, asking the
legislators how workers could be expected to act ‘legally’ if the
government itself did not enforce the law against marchandage.'*
Moreover, he concluded, in the interests of the republic and the
rule of law, legislators needed to strengthen the 1848 decree in
order to prove that ‘parliamentarisme’ was more than an ‘illu-
sion’. After Lauche’s summation a vote was taken, with the pro-
Jjet passing easily by 384 to 76. Overall, the debate in the Senate
had been brief, dominated by those who were vocal about the
need to keep the ‘promise’ made to workers in 1848.1%°

In 1911, a political consensus about the need to enforce the
abolition against marchandage clearly existed. The strikes then
occurring in the Paris construction industry were paramount in
the minds of legislators as they deliberated, though this was
buttressed by longstanding concerns about exploitation. Still, it
seems likely that many senators believed that a practice as per-
vasive and enduring as marchandage was unlikely to be wiped out
with a stroke of the pen. And yet marchandage in the form it had
assumed for so long was indeed coming to an end even as the
Senate acted.

Conclusion

The labor reforms passed by the French legislature between 1906
and 1911 saw workers win a guaranteed day of rest during the
week, a ten-hour work day, the right to a pension, compensation
for on-the-job accidents and a renewed commitment by the state
to end marchandage. Yet the effect of these laws was less than
their promise, for the statutes were constructed so that actual
benefits were minimized when they conflicted too much with the
financial interests of entrepreneurs or with the principle of liberté
de travail. Thus the law on accident insurance did not require that
employers purchase it, nor did the pension plan encompass all of
the working class. Moreover, workers themselves were divided
on the reforms, as some saw the laws as simply another tax. Still,
despite the failure to implement wide-ranging social legislation,
the legitimation of state intervention against liberté de travail was
itself an important development.!!°
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The 1911 Labor Code and the section on marchandage were
the immediate product of the wave of strikes that had beset Paris,
but more broadly they were the culmination of almost a century
of confrontation between workers on one side, and bosses and the
state on the other. Since 1881, the setting for the struggle had
especially shifted to law courts and politics. Marchandage had an
economic and social history in the nineteenth century that
resembled conditions in other nations, but with a legal and politi-
cal side that made the French version distinctive. Developments
in France after 1900 paralleled those in England, where a mod-
erately interventionist state was prodded by political parties
siding with working-class constituencies to confront abusive
labor practices with enforceable laws. English workers fought
their battles against exploitative subcontracting through strikes,
organizing and collective bargaining. These tactics largely suc-
ceeded, though in the process contributing to a formalization of
work that lessened workers’ control in the long run.!!! In both
countries, exploitative subcontracting was allowed to fade away
partly because the ‘quasi-autonomy’ of the subcontractor repre-
sented a threat to entrepreneurial control.!'?

Marchandage and the Paris building trades had had a shared
history throughout the nineteenth century. The long struggle
against marchandage saw two phases: the first during the July
Monarchy, culminating in the failed abolition of 1848; the
second beginning in the early 1880s and leading to the reform
program of the city council, the drawn-out legal consideration of
the Loup Affair and the second abolition of 1911. In the Third
Republic, Joffrin, Nadaud, Vaillant, Brousse and Viviani’s elec-
tion to office, people who were familiar with the human cost of
marchandage and who wanted to enforce the old law or write a
new one, was crucial. The court cases had especially been con-
tests between entrepreneur and tdcheron over financial responsi-
bility. But the legal considerations had also attempted to define
exploitation, an important concept since the decree of 1848
had explicitly distinguished between legal and illegal forms of
marchandage attendant upon this quality. In the legal struggle,
the focus upon the despised figure of the tdcheron had had the
effect of allaying criticism of the entrepreneur and of laissez-
faire. As events unfolded, bending to the prevailing wind of
reform was not so difficult for entreprencurs because the legisla-
tion adopted after 1906 created a rudimentary system of social
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security that alleviated some of the financial strain. Entrepren-
eurs would also concede to the attack on marchandage partly
because they feared that more strikes, or even revolution, was the
alternative.

Ironically, the revised law of 1911 may have been unnecessary
because marchandage, as it had long been practiced, was in fact
dying out in Paris even as the Loup Affair was occurring, strikes
being waged and a bill written to reform the custom. The main
sign of this demise was the fact that hiring fairs, which had been
for so long integral to and emblematic of marchandage, were
becoming rarer by 1900. As Flamand, lawyer for the masonry
entrepreneurs, was apprizing his audience in 1909 of the difficul-
ties that lay ahead of them, he noted in passing that the migrant
stonemasons from Creuse, upon whom their industry had long
depended, were no longer frequenting ‘les réunions publiques’.!!?
Likewise, the Creusois newspaper in the capital, Le Limousin de
Paris, reported in 1913 that although migrants and subcontractors
could still occasionally be seen negotiating job contracts ‘en plein
air’, any hiring fairs that persisted were small, happened only
occasionally and were scattered in the suburbs.!'* By the early
1920s, Parisian shape-ups had ‘almost totally disappeared’.!!> As
hiring fairs became less important, so did the tdcheron.

The decline of hiring fairs reflected changing recruitment
practices that had a direct impact upon marchandage. By the late
1880s, the Paris bourse du travail served as a job clearinghouse
for many trades. Labor placement offices — like marchandage,
long detested by workers — had been reformed so that they were
less expensive and less demeaning to use. Some construction
firms had created offices where workers could apply for jobs
instead of being sifted through by tdcherons at the hiring fair.
Other developments contributed to changing the routine of the
migrants who had long been subject to marchandage. The growth
of the rail service from central France to Paris led to masons and
their families settling permanently in the capital, so that by the
turn of the century some neighborhoods had become ‘veritable
ghettoes’ of assimilating migrant families.!!'® As Creusois women
took jobs as domestic servants or laundresses, many men left the
building trades for other fields or opened family-run restaurants,
depriving the remaining tdcherons of the main reservoir of
workers to which they were accustomed.

Political developments giving workers’ representatives some
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clout in government, a long legal contest confirming the law of
1848 and then a wave of strikes that convinced patrons to bend
with the prevailing wind of reform, were the elements that came
together near the turn of century to re-enforce the abolition of
marchandage. Since 1911, the distinction between the (illegal)
tacheron and (legal) sous-traiteur seems to have become generally
understood by employers and workers.'!” The 1911 law has been
revised several times (it is presently article 125 of the French
legal code), including a revision in the 1970s when a new wave of
immigration brought young, unemployed North- and West-
African workers to France, a situation not intrinsically different
from that of the Creusois migrants in the nineteenth century. The
description of marchandage as an abusive and exploitative form
of trafficking in labor, different from legal sous-entreprise, per-
sists. Likewise, the moral onus for abusing fellow workers
remains on the figure of the tdcheron, a term retained in the legal
code.!1®
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