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FOREWORD

Within the Foundation's activitics, women's promotion schemes are intended as a contribu-
tion to improving the situation of women and strengthening their position in the development
process of their respective countries.

The International Women's Decade, 1975-1983, proclaimer by the United Nations, the UN
Women's Conferences in Mexico, Copenhagen and Nairobi, stirred up major public congern
about the living conditions of women in Africa, Asia and Latin America and about their
economic and social deprivation. Thanks to these initiatives the promotion of women is now
seen as an important component of development policy.

Women are alrcady confributing two-third of the work done in the entire world, they bear

- the main responsibility for food production and the upkeep of their families, and yet women's

incomes are only one-tenth of the total.

In its worldwide activities the Foundation tries to meet these challenges. It helps to improve
net only the ecenomic situation of women but also to strengthen their political power,

It was in this light that the FES in Ghana was happy to have been approached by NCWD and
FIDA to support a two-day workshop on the issue “Women's Rights Under National And
International Laws". The ideas which were raised at the workship are believed to be so
valuable and important that it was decided to publish the papers presented including the
rapporteur's report and the recommendations.

The views expressed in this book are those of the authors and not necessarily of the
publisher,

On behalf of the Friedrich-Ebert Foundation, [ thank all the women and committed men
who contributed to the success of the workshop and all who will help in the future to
improve on the situation of women,

Dr, Peter Mayer
Resident Director
Friedrich Eber{ Foundation
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PREFACE I

The International Federation of Women Lawyers (FIDA), to which FIDA Ghana is
affi llated “has the aim of ephancmg and promoting the welfare of women and ¢hildren.

In furtherance of its objectivé of empowenng'women through' the law, that is, using
faw to strengthen the social political and cconomic means«of women and the society at
large, FIDA’ Ghana has been very active' in sponsoring the reviews of laws and
traditional practices which negate the ‘development ‘and aspirations of women and
children in the civil, educationai aid business fields. Not content with fighting for
reviews of laws FIDA Ghana felt the need to bring the expertise of its members right
to the ordinary person who would otherwise be unable to afford the services of a lawyer.

FIDA ‘Ghana holds seminars and symposia to educate the public on theit rights and their
responsibilities towards their children, their husbands, wives and also to the community.
It has sct up mobile legal aid clinics where it offers legal counsetling services and advice
to the public. It also provides legal representation in court for persons who cannot afford
the services of a lawyer,

FIDA Ghana hds also started a legal literacy progrimime whereby some of the existing
laws ‘which affect the ‘day to day lives of the people especially women and children are
reduced into simple English and then translatéd into some Ghanaian labguages for easy
understanding.

Its capacity,” ability and willingness to ctine to the aid of our less fortunate sisters have
been ‘demibnstrated, It is in the light” of this that FIDA Ghana extends its sincere
gratitude to' Friedrich-Ebert Foundation' for miaking it possible for such a workshop to
be ‘orgzanised ‘on ‘the thétic "Women's Rights Under National and International -Laws".
FIDA Ghand is' conVinced that such’ workshops w1|l go a long \Vny to gencratc
awareness and improve the lot of women. : Ty

Ms. Emelia Adiepong
Administrator
i . m , FIDA (GHANA)
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PREFACE II

The year 1995 from all intents and purposes seems to be year of action and activity for all
Women's orgenisations. All over, there are feverish preparations towards the '4th World
Conference on Women which comes off in Beijing, China later In the yeay, In Scptember,
Apart from these a lot of groups are celebrating special anniversaries in the life of their
organisations. The Nationa! Council on Women and Development (NCWD) and Interna-
tional Federation of Women Lawyers (FIDA) have been In the centre of fhese activitles,
While NCWD is celebrating its 20th Anniversary, FIDA is commemorating its 10th year
since its estabishment.

NCWD's status as the national machinery accords her tite responsibility of co-ordinating all
activities relating to women in this country, NCWD therefore have the mandate to educate
women on their rights and responsibilities as citizens. It was in the light of this that the
NCWD made a proposal to the Friedrich-Ebert Stiftung (FES) to assxsp ina pragramme with
the theme “Women and the Law?”, ‘ ;

Just at that time FIDA also came with a similar request with "Ten Yesirs of Lega] Aid" as theif
theme. This was a beautiful opportunity for us to bring cur jdeas together apd present them
on a single platform, There is already healthy collaboration between the two organisations,
so that working togeuier simply enhanced the organisation and delivery of the. programme,

The theme which came up after consultations between the three organisations, ie, NCWD,
FID and FES was "Rights of Women Under Natjonal and International Laws", Women have
come a long way in the struggle for recognition.end equality,, Various International treaties
have been passed that we need to take advantage of as a country, . This can be done only by
incorporating these treaties in.our national laws,. This isalso possible only by.giving o ejeser
look to existing national laws, for new laws to be enacted and old ones adjusted to suit the
present thinking and demands,

LR R L PR S SRS P RN

It was against this background that two very critical areas nffecting gonder relations were
selected for indepth discussion. The are:

1. Property Rights, and

2. Violence Against Women,

The target group for the workshop was at the level of decision-makers. The conception
here was that if the top people who are in decision making understand the issues then
imparting the messnge to others down the ladder would be clearer and effective. The
selection therefote btought together knowledgeable individuals like parliamentarians
of both sexes, judges, munagers, s¢nior officers in all the law enforcement agencies,
queenmothers and others such high level personalities.

This wotkshop wus conducted with a difference, because of its effectiveness and the
enthusiastic response from the particlpants, This is also reflected in the recommendations
that came out of the workshop. There was an overwhelming consensus for follow-up action.
For NCWD and FIDA these moves will go a long way to enrich our laws, enhance the
situation of womet and bring ubout the gendet balance we are all craving to achieve.

The NCWD is most pitteful to all whe helped in making this workshop come out so
successfully, particularly to Friedrich Ebert Foundation for providing the funds.

Mrs. Rebecca Adotey

Ag. Executive Secretary
National Council on Women and
Development (NCWD)

vi
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CHAPTER ONE
INTR’ODUcTION:

Keynote Address On -
"THE RIGHTS OF WOMEN UNDER
NATIONAL
~AND INTERNATIONAL LAWS

Prof. Florence Dolphyne
Assoc, Professor, Linguistics Dept.
UNIVERSITY OF GHANA, LEGON

Twenty years ago, memiber states of the United Nations observed the year
1975 as International Women’s Y eat, during which the whole world focused
. attention on the numerous issues that affect the lives of women, whether they
liVe in an 1ndustr1a11sed or a deVelopmg country, whether they have had
 formal educatlon and professmnal training or not and Whether they live in an
urban or a rural env1ronrnent Smce that flme women have occupied cenire
stage in the research activities of academmS have been the focus of attention
in the development projects of NGO's, have been the target group for
. international and local agencies concerned with populatlon issues, have been

‘ the subject of dlscussxon at lnternatlonal conferences o ‘huifnan rights, on

. agriculture and food productlon, on the environmeiit, on pop‘ulanon explosion,
on health matters such as the spread of AIDS and on virtually every subject
that is of concern to the human race. “The good hews about all this attention
is that it has had the effect of makmg the sceptlcs, both men and women, who,
twenty years ago, thought that women were drawmg 100 much attention to
‘themselves, realise that no soclety can achieve hationi] c"elnnmpm‘ if it



ignores matters relating to the status, the education, the health and the
emancipation of its women. The bad news however, is that in spite of this
realisation, traditional attitudes and prejudices especially in Third World
countries, have prevented women from benefiting fully from all the numerous
resolutions, decisions and laws intended to have a positive impact on their
lives. I believe that this is one of the reasons why the NCWD and FIDA
(Ghana) in collaboration with the Friedrich Erbert Foundation have decided

to organise this workshop to focus attention on legal matters that affect the
lives of women.

Ghanalan women are affected by laws that have been passed by various
governments from colonial times to the present, including legal rights
granted under the four Constltutlons that Ghana has had so far, Women are
also affected by customary laws of the various ethnic groups in the country.
In addition, Ghana as a ' member of the'United Nations Organisation and its
vatious agencies, is expected to be bound by international conventions that

the government ratlﬂes,,and S0 Ghanalan women are also affected by
international laws

LI
i

In thig plesentatxon, Iwill try tohi ghhght some ofthe areas in which worieh'’s

lives have been-or.canbe affected by legtslatlon and the effectiveriess of stich
legislation,, beanng in mmd of course, that I ‘don’t belong to the legal

profession, and that more quahﬁed people w1ll be leadmg dlscussmns on
specific laws that affect wormen.

. 't'-l‘f-!'

In Ghana many people w1ll say conﬁdently that Ghanaian Womien ‘Have
‘nothing to complain about because there areno lawsi in the statute books that

are discriminatory against women. The colomal laws that requ1red & woman

.10 leave, employment on mamage or on becomlng pregnant or on ha\ung a
child, have been abohshed and women now have equal rlghts as men to

education, employment and remuneratlon, they have the: same rlghts' as men
to.vote and be. voted mto ofﬁce and so on Ail thrs 1s true but lt is also true

that there is glaring inequality between men and women when one looks at
the number of women who have beneﬁted from educatlon or the number of
women in decrslon-malong positions whether by eIectlon or by nommatlon

It s not enough to guarantee in the constltutlon that no’ one w111 be
discriminated against on the ba51s of sex, rehglon race ethmc tdentlty and
soon, in a society where the belief in the supériority of the inale is taken for
granted, and often remforced by cultural practices and rehgxous beliefs, For
how else can one explam the fact that although at anary One thers usually
is an equal number of boys and g1rls in school the drop- out rate for girls is
much lngher at the primary level than it is for boys? A study of educatlonal
statistics done by North and others in 1975 showed that the h1ghest drop -out
rate for girls oceurred between class 3 and class 6 when they were between
9 and 12 years of age. At this age, they were too young to make their own
independent decision about the usefulness or otherwise of educatlon to them
and. they were too young to have dropped out of school as a result of
pregnancy. The fact is that parents are not convinced of the value of & girl’s

education, and mothers would therefore allow their daughters to stay away
from school to baby ~sit for the1r younger srbhngs or to help | them in their
trade. A woman’s right to eduoatron therefore can only be ensured when
there is a; fundamental chan ge in attltude by the soc1ety through an
awareness of the value of wornen E educatxon . -
The same thlng apphes to a woman s, nght to employment Women m the
pubhc sector earn the same salanes as mer domg the same type of work In
the private sector, howeyer, this is not always the case Women often earn
much lower salaries. The d1screpancy between pubhc sector and’ _private
sector employment is also evident in the terms of matermty leave granted to

‘women employees. Some employers in the private sector do not pay full

vl

salary during matermty leave and sometnnes do not pay any salary at all if the
‘maternity . leave oceurs w1th1n the ﬁrstvlz months of employment '

T st T T e ey e e po 'l; TR



These drscrepancres in condrtlons of service need tobe documented and sorne
action taken by the Chief Labour Ofﬁcer, sirice Ghana has ratified various
ILO Conventions regarding the employment of women and conditions of
work. Unfortunately, given the limited avenues for employment, many
women are only too happy to have a job and would not complain about IQWer
salaries and unfavourable condrtrons of service.

Whlle on employrnent let memention the thorny issue ofmaids orhousehelps;
This is the only avenue for employment available to a large number of girls
in the urban centres, and there must be a law govermng their employment, [
was quite 1mpressed with the operation of such a law in Addis Ababa,
Ethiopia, where employers are required by law to give maids below a certain
age, time off for edicational or vocational training. The law also stipulated
a minimum wage for these grrls We are talking about the right of women,
and I mention this if only to draw attention to the fact that thesé young girls
should also have ri ghts guaranteed by law to protect thern from exploitation,

As regards the rights of women in relation to health matters, I believe there
isno legislation except, may be, the law on abortion, since that affects wornen
only. I know the 1979 Constitution enjoined Parliament to “enact such laws
as will ensure that there are adequate medical and health facilities for all
persons”, and I suspect (although I should have checked this up) that this is
also contained in the constitution of the Fourth Republic. When one
considers the special health needs of women, especially during pregnancy
and childbirth, and also the health nieeds of their infants, oric would hopé that
such laws will be passed to sef in motion efforts at provrdmg adequate
medical and health faerlrtres for everybody

Most women witl’ agree however, that the gieatest source of y worry ‘relates to
their rights within martiage. The laws and practices regardlng mattiage and
women’s rights within the famlly liave always been a sourée of ¢conceit
because for the majority of women in the rural areas and those in the urban

centres who do not work outside the home, these laws and practices can be
very oppressive. When in 1985 the Intestate Succession Law was passed,
providing a uniform system of inheritance in the country of a person’s
self-acquired property whenhe/she dies intestate, many ofus were overjoyed
by it because we knew it would put an end to the cruelty and the trauma that
widows aswell as their children suffer at the hand of their in-laws on the death
ofahusband. And indeed that law has saved anumber of widows from being
thrown out of the matrimonial home on the death ofa husband. We also know
that the law has not stopped some die-hard relations who will still want to
extract what they can from their deceased brother’s estate, and I must
commend the members of FID A for the legal aid that they have been offering
such women. I can only hope that other lawyers, including men lawyers,
would also provide such services, especially to women living outside the
urban centres, since such women are the ones who are most likely to be
pushed around by unscrupulous in-laws.

Although I have not really found out the problems that have arisen in the
application of the Intestate Succession Law, I believe that there are residual
matters relating to the details of the distribution of the property, and I hope
that FIDA will helpin bringing these to light and also make proposalsthat will

help make for a more equrtable distribution of property under the Intestate
succession law, Lo ‘ =

Now that there is a law that gives protection to a widow, it has become clear
that women have very little or no protection under the law when it comes to
their right to  property- during marriage and on divorce. Invariably, such a
woman must show evidence of having made a reasonable contribution to the
acquisition of the property. In a society. where many women are in petty
trading, and use the income from it to feed the family, the women themselves
will be the first to admit that they did not contribute towards the acquisition
of the property, forgetting that by feeding the family with their.income, they

have saved the man that expendrture which has made it possible for him to



acquire that property. We certainly need a-law in Ghana that guarantees a
woman’s right to property acquired during marriage while both parties are
alive. A woman does not have to be widowed to enjoy that right,

Still on the laws and practices regarding marriage and women’s rights within
the family, one practice that generally condemns the majority of women to
an inferior position is the ‘dowry’ bride-wealth that a man provides in cash
or in kind in order to acquire a wife, especially in some pattilineal societies.
This gives the husband unlimited rights over the woman, to the extent that
some men feel they have every right to beat up their wives when they offend
them; just as they would do to their children. Unfortunately, even matrilineal
societies which traditionally only required:a man to'provide a token drink-to
acquire a wife, are now demandinig substantial amounts of money ‘from the
husband-to-be. This is certainly not helping to improve the status of women
in marriage, and I believe this is something that women themselves can do
somethmg about, espemally queen mothers who wield eonsrderable 1nﬂuence
in such matters,

Stili on marriage ‘the practice of child marriage which exists:in almost all
Ghianaian societies, is one that denies a woman the rightto choose her spouse:
Ghana has signed and ratified the United Nations Convention on:the
Elimination of all Forms of Discrimination Against Women which, among

other things, requires mernber states to “ensure, ona basts of equallty of men
and women: ‘ S

~ “the same right freely to choose a'spouse and' to-enter 1nto
marriage only with their'free and full consent” *
(Amcus 16 l(b) T R e R
However, we are Vet to seé a law bannmg ehtld-mamage in Ghana 'The
practice has meant that some'girls have had to stop their education and lose
all hopes of professional or vocationial tralntng because’ they are oonsrdered

old enough to start married life as soon as they reach puberty. Others have
suffered physical violence as their husbands and sometimes, their parents as
well; have felt-the need to-beat them into submission when thé girls have
indicated that they ate not interested in being married-to the particular man;
This brihgs up -again the issue of bride-wealth, since.in all cases of
child-mattiage, the husband-to-be orhis father would have spenta considerable
amount of money and given gifts to the gitl’s parents from the time she was
promised in marriage. Custom demands that such money and gifts have to
bereturned ifthe gitl refuses to enter that marriage, but invariably, her parents
are not iy a- position 0 return them and so they use all means possible,

1ncludiﬂg physical violetice to ensure that the girl agreesto the marriage. This
is an issue which should be of concern to both the National Council on
Womeh and Developiment and the National Commission on Children, and
working togethet with othet women, especially women Parliamentarians, I
am sure we may be able to have the necessary laws enacted. :

The ‘Ttokosi system practised in parts of the Volta Region in which very
young girls are made to work for and bear the children of the priests at certain
fetish shrines to atone for the sins and crimes of older relatives they oftendo
notknow, is another tradttlonal practtce which demes womenthetr fundamental
human rtghts Fortunately the practlce has now been brought into the open
and some efforts are bemg made to do somethmg about it. However, I beheve
we need legtslatton to make it an offence for anyone to send a grrl to such a
Shl‘ll'le R C ol o s i et i s o
Let me say however tltat havmg laws alone does not necessarrly mean that all
wrll be well, 1have already 1nd1cated the fact that the law on compulsory
educatlon has not really been enforced in the country What we need 1s an
awareness creatlon among the populatton about the value of educatton to the
1nd1v1dual and to the socrety e s e e
This isnot to devalue the importange of lays; for they are anecessary tool that
people canuse to protect and defend themselves suchasile Lot o ’::tes*f'fe



Succession. However, the law banning widowhood rites, which was also
passed in the early 80°s, has shown that laws that aim at changing certain
deep-rooted cultural practices are effectiveto the extent that the wider society
is prepared to conform to the provisions contained in them. In the case of
widowhood rites, enforcement of the law banning them depends primarily on
the willingness of the women, whom the law seeks to protect to be so
protected. Some widows still willingly undergo the rites for fear of being
haunted by the ghost of the dead husband, or in the belief that failing to
perform the rites will mean they are dishonouring the memory of a good
husband. The law of course gives protection to those who want to take
advantage of it, but what is also needed is systematic education to make the
society as a whole see the need for the change. I am sure a similar situation
will arise with a law banning the Trokosi practice and also female circumeision
which is practised in parts of the Northern and Upper East Regions. There
isaneed to educate women to disabuse their minds of the fears that they may

harbour about what may happen to them if they refuse to conform to the
particular cultural practice. | B

Finally, Madam Chairperson, distinguished ladies and gentlemen, I sincerely
hope that all the participants to this workshop will discuss the issues with'all
the seriousness they deserve. Sometimes some men have tended to treat
certain issues relating to women too lightly, as if some women are making' a
fuss about matters that the society as a whole does not consider a problem.
Tonce chaired a symposium on rape inthis Hall and there were three men who
insisted, in their contribution, that men are proyoked to rape women whose
clothes are too lavish or expose parts of their body. When it was pointed out
to them that a large number of girls who are raped are young girls living with
relatives, or girls selling grovindnuts or oranges wha do not viear the so-called
“provocative” clothes, they agreed that such men are sick, but they insisted
that on the whole, the blame must be put on women for provoking the mien.

A similar attitude of trying to trivialise i.'s's'ub's"i-te;alati‘r:lg‘ o women was ado_‘ptéd

8

by some people when the lawon bigamy was being discussed in Parliament
some time ggo. The law at the time stipulated imprisonment without the
option of a fitte for those found guilty, and because of that women had not
taken advantage of it since they did not want to send the father of their
children toprison, When during the discussion women suggested thatthe law
should make provision for those found guilty of bigamy to pay a fine, some
men teased that women wete. only interested in the money they would get
from taking thelr offending husbands to court. -

I believe that everybody hete is here because you are concerned that the rights
of women should be protected by law. I am very hopeful that at the en.d of
this two=day workshop, you will come up with important recommendations
asto what laws need amendment, what new laws need to be enacted and What
strategies need to be adopted by women lawyers, women Parliamentarians
and all other women to ensure that women are educated about their rights
under the law, so that they can take full advantage of them. I-wish you very
fruitful deliberations. o

Tharik you for your attention. -



~ CHAPTER 'TWO

VIOLENCE AGAINST WOMEN IN. GHANA:
A PERVASIVE 'YET IGNORED PROBLEM

Fitnat N-A Adjetey
ATTORNEY-GENERAL'S OFFICE, ACCRA

2.1 OVERVIEW = S

" “Breast bruised, brains ‘battered, Ll
- Skin scarred, ‘soul shattered,
'Can't scream - neighbors stare ' : L
Cry for help - no one's there,”

Violence is physical force unlawfully exercised or overawe by causing
apprehension of bodily injury?. Violence can be physical or psychological.
Violence against women is as old as recorded history and cuts across all
societies and socio-economic groups. There are few phenomenaso pervasive
and yet so ignored. Every day, thousands of women are beaten in their homes
by their partners, and thousands more are raped, assaulted, sexually harassed
and forced to undergo genital mutilation and cruel widowhood rites,

According to the U.S. Department of Justice, every fifteen seconds a woman
is beaten in the United States® and each day at least four womeri are killed by

1 Stanza from a poem by Nenna Nehru, a battered Indian women in Lori Heise ¢t al.Violence Against
Women: The 1Hidden Health Burden, 255 World Bank Discussion Papers at iii.
2 Funk and Wagnalls Standerd Dictionary, 1402, (Intemational Edition, 1967),

3 Susan Deller Ross et al, The Rights of Women, at 154 (3rd ed. 1993),

10

their batterers': In'Papua New Guinea, a law reform committee reports that
sixty-seven percent of rural women and fifty-six percent of urban women
have been victims of wife abuse®. . In' Nicaragua, forty-four percent of men
admit to having beaten their wives or girlfriends¢, I1j Peru, seventy percent
of all crimes reported to the police are of women beaten by their partners’.

Inthe United States, a rapeis committed every six minutes®. A study-inthe

biggest slums of Bangkok, Thailand, found that fifty percent of married

‘women are beaten regularly®: - In:1985, fifty-four percent of all murders in

Austria were committed in the family, with women and childreén constituting
ninety percent of the victims'- . .+ L

g R I T TI [ S R -:f‘:f;'iq{:l'.l"‘"f‘.‘ Y : o .

Inone study in the barrios of Quito, Ecuador, over eighty percent'of women
interviewed had been beaten by their partners'. And between 1986 and
1987, 18,000 cases of battering were reported to the police in Sao Paulo,

Brazil®. Inall theseinstances, women are targets of violence because of their

'sex. This is not random violences the risk factor is being femalé.

[ s T I SR, . :

‘Violence against women has: évolved in‘part from a system of gender

relations which posits that men ‘are superior.to women. - The idea of male

dominance - everi male ownership of women, is present in most societies and

reflected in their laws and customis®; « b« ..

TR A R I L I PR oo Ry

In the'African‘sétting there are several

' R

traditional practices and ciistoms
which keep African women in cultural subordination, and put them in such

4 Lorie Heise, Crimes of Gerder, World-Watch March- April 1989, 12:at 13, . - ..
SIﬂA o P FRUEE SRR .
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a low bargaining position, that they have little, if any control over decisions
which affect their bodily integrity. Polygyny, bride-price, leviratic and
sororate marriage", child and forced marriage, female genital mutilation
(“FGM”), female religious bondage and general traditional rules in relation
to women, greatly impede a woman’s ability to exercise herrights”, Violence
against women is an infraction of the fundamental human rights of women,

The Convention on the Elimination of All Forms of Discrimination Against
Women (“CEDAW™), recognises the equal right of men and women to.enjoy
all economic, social, cultural, civil and political rights', CEDAW enjoins
States Parties to the Convention to take appropriate measures to modify the
social and cultural patterns of conduct of men‘and women which are based
on the idea of the inferiority or the superiority of either of the sexes”,
The African Charter on Human and Peoples Rights:(“African. Charter’)
provides that States Parties to the Charter shall ensure the elimination of
every form of discrimination against women and also ensure the protection
of the ngnts of the woman and the child as stipulated .in internationsl
declarations and conventions®. The United Nations Convention on the
Rights of the Child provides that States Parties shall take all appropriate
legislative, administrative, social and educational measures to proteet the
child from all forms of physical or mental violence, injury or abuse, negleet
or negligent treaiment, maltreatment or exploitation, including sexual abuse,

| L

14 These forms of marriage are explained later on in this paper, but saffice It to say for the moment, thit
these are marriages that treat women as chattel. s

15 Fitnat N-A Adjetey, Reclaiming the African Woman jvidualice: uggle g
Reproductive Autonomy and Aftican Society and Culture, Ametican Unlversity Law Reviow (fortheom-
ing 1995). 1y

16 The Convention on the Elimination of All forms of Discrimination Against Women, G.A Res. 34/180,
UN. A/34/46 (1979), Preamble [hereinafier referred to as CEDAW] RN

17 Id. att. 5. o

18 The African Charter on Human and People’s Rights, 0AU Doc, CAB/LEG/67/3 rev. 5, reprinted in'2]
LLM. 58 (1982) [hereinafter “African Charter”], art, 18, . » . .. o o oo ed

12

‘

while in the care of parent(s), legal guardian(s) ot ahy other person who has
the care of the child®. @ I S
Violence against women breaches several human ri ghts norms. Rights such
as the right to the highest attainable standard of physical and mental health?:
t}}e rightto life, liberty, and security®; the right to freedom from customs tha;
discriminate against women?, and the right of sexual non-discrimination®
are all infringed by violence against women.

Ghana l}as ratified all three International Cbnventiﬁns. The Government of
Ghana is thus under an obligation to take all legislative, administrative,

?’;?l:ial and educational measures to eradicate violence against women in
vhana., . i ‘ 0

In this paper I will appraise several forms of violence against women in
thlna. The list of forms of violence given here is by no means exhaustive,
This paper reviews the action taken to combat violence against women
through International Law and National Legislation in Ghana, Even though
the Ghanaian Constitution seeks to provide for the protection of women from
all forms of violence, efforts made to set up the administrative, social and

o ' . .
iy . H L ' I Yo '

19, The United Nations Convention en the Rights of the Child, GAOR, 34th Scss, Supp. No. 46'at 193 UN
Doc reprinted in 28 LL.M. 1448, art 19(1), R B e
20. International Covenant on Economie, Social and Cultural Rights [hereinafier “Economic Covenant”],
UN.GA. Res2200 (XXI), 21 UN. GAOR Supp. (No. 16) 49, U.N. Doo. A/6316, reprinted in LL.M.
360 (1967), art, 12(1); art. 10, 12(1), 14(2) & 16(1); Afvican Charter, supra note 18, act. 16(1).
21‘."1‘13(‘3 Inlqmaliona} Covenant on Civil and Political Riglts [hercinaftér *Political Covenant'], UN.G.A,
Res, 2200 (XXI). 21 U.N. GOAR, Supp. (No.16) 52, UN. Doc. A/6316 (1967, reprinted in 6 LLM.
368 (1967), art. 8(1) & 9(1)%; Universal Declaration of Human Rights [hereinafter “UDHR"]., G.A.
Res, 217A (1i), UN. GAOR, 3nd Ses,, UN, Doc A/B11 (1948), art, 3; African Charter, suﬁm note 18,
: T;tsgc4l ;& 6;: Constitution of the Republic of Ghana 1992, [hereinafier “Ghanaian Constitution™] pris.
22, CEDAW, supra note 16, arts, 2 & 5 African Charter supta riote 18, arts, 2 &' 18(3); Ghanaian
i Constitution supra note 21, arts. 15Q2) & 26(2) o T o
23, CEDAW, supra note 16, arts. 1 & 2; UDHR, supra‘noie 21, art. 2; Political Covenant, supra note 21,
. ant. 2(1); Economic Covenant, supra note 20; art. 2(2); African Charter, supra niote 18, arts, 2 & 18(3):
Ghanaian Constitution, supra note 21, art. 17(2). ’ o
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educational processes that will control and eventually eradicate violence
againist women have beén negligible. Lastly, I will suggest action that might
be taken to address the issue of violence against women in Ghana.

2:2 FORMS OF VIOLENCE AGAINST WOMEN IN
' THE GHANAJAN SETTING -

o
.

Female Genital Mutilation

FGM . or what is commonly known as Female Circumcision, is the name
given to several traditional practices which involve the cutting and removal

of female sexual organs. FGM has its origin in the male desire to control’
female sexuality. FGM is commonly referred to as female circumcision, but
this is amisnomer. Circumeision implies ananalogyto non-mutilating male’
circumciston, inwhich the foreskin from the tip of the penis is ctit off without

damaging the organ itself* - Most of the' penis would be amputated if the'
equivalent of clitoridectomy. were to be performed on men, Removal of'the
wittle penis, its roots of soft tissue and part of the scrolal skin would bé
equivalent to infibulation®. Thus in FGM, the degree of cutting is-morg

extensive. Likening FGM to male circumcision therefore understates the

extent of physical and other damage caused by FGM, For this reason shall

use the term FGM to collectively describe the three genital operations sinceé
that term best depicts the process. : ' B

t Eag o

There are three différentfypes of FGM hamely, dliforidectomy, excision, and
infibulation or “pharaonic circumcision.” Clitoridectomy is the removal of

o e . ot b e e Vil

24 In his piper, Female I : ; faral, :
VYalues, presented at the International Seminar on Female Circumeision, 13-16 June, 1988, Dr. Alimnd
Watick Pratiknya speaks of three kinds of femalc. genital manipulation- which are practiced in Indonesin,
They are the cleaning and application of substances around: the clitoris, the symbolic (but niot- actunl)
cutting of the clitoris, and the light puncturing.of the clitoris; Obviously EGM existed here i the post,

but has been done awny with. These manipulations are.the only procedures that may be snid notto damage
the female sexual organ, o RN I U ENTN I

T RS 1
25 Nahid Toubia, Female Genital Mutilation: A Call for Global_Action, 9 (1993).

14,

the ¢litorial prepuce or tip of the clitoris.®.. Excision is the removal of the
.clitoris and the inner lips. of the female external genitalia,or labia minora.
Infibulation or, “pharaonic”. circumeision, is the most extreme of these
operations and jnvolyes the removal of the clitoris, labia minora and parts of
‘the labia majota; Tha twp sides of the vulya are sewn together, usually with
catgut, A small aperture, the size of the head of a match stick or the tip of a
‘fitiger, is left open for the flow of tring and menstruat blood?, The girl’s legs
are then bound together from thigh to ankle for several weeks to enable scar
tissue to form coveting the urethraand most of the vagina, FGM is performed
‘ot'a feitiale fromn the age of ofly b few days to the age of sixteen. In some
“instahicts FGM i§ performed on adiilt women diiring the seventh month ofthe
‘o’ﬁrft 'pr_!egnan'cy“.’* Coohe S v

O YR B TR RIS ‘ . ‘ b
The short-term effects of FGM are acute pain, post-operative shock, urine
retention and bladder infection from cuts in the bladder;, cuts in the anal
sphincter, urethra, vaginal walls and Bartholin’s glands, haemotrhage,
tetanus, septicemia and infection (that could lead to death), and yulva
abscesses. Some of the long-term effects are keloid formation, infertility as
argsultofinfection, chrotiic jnfections of the uterus and vagina, incontinence,
‘painful sexual intercourse (dyspareunia), retention of blood, painful mensttyal
periods (dysmenorthées), growth of implantation, dermoid cysts, fistila
‘fdrthation leading to incorttinence, arid obstrudted chlld—blrth2§ . '

[

t- N T

:Several reasons have besn given for the practice of FGM. : Thiese reasons
include maintenance of tradition, enltancement of fertility; promotion‘of
social -and -political cohesion, prevention ‘of promiscuity, main‘tenaﬂc_e‘-’of
‘feminine hygiene; pursuitof aesthetics; preservation of virginity aﬁd‘fulﬁlmenlt

of religious requirements™= it e T il e
T2 Mdatde v "

- 28. Sam' Efetato,
Horvard Law Review Associatio

¢h, Vanguard, Jan, 19:1993, at 10, 11, Cited in

n, Note, What’s Culture_got to do With i

: i, 106 Hary, L, Rév. 1944 (1593),

29, Efun Dbrkeiico' and Scifla Elwaritiy,Fomalg Genitel Mutilatidn:
Group Publication (3rd ed. 1992) -

30, Harvard Law Review Association, Supra Note 28,

KINR 1. FERRNIE Y Ry

jigé, A Minority Rights

15



The World Health Organisation has called female circumcision “a serious
health risk”'.” The Inter African Committee on traditional practices affecting
the health of women and children has called female circumcision “a violation
of the basic human rights of health and life*.” 'Female circumcision denies
female children and future adult females the right to freedom from cruel,
inhuman and degrading treatment, the right to health and reproduction and

the right to liberty and security of person. )

The Criminal Code (Amendment) Act, 1994, (Act 484) malkes it a second
degree felony, punishable by a term of imprisonment of not less than three
years, to practice FGM. However, the practice still goes on as evidenced by

the Daily Graphic report on March 17, 1995 of the commission of FGM, on N

an eight day old female infant. It was also distressing to note in 'this
newspaper report, the absence of a police investigation into the matter.

InFebruary 1994, a thirteen year old girl* was sent on an errand one morning.
On her way back the first suspect accosted her, threateried her 'with 4 knife,
took her to his room and had sex with hier. Later, the two other suspects, the
‘brothers of the first suspect, took turns having sex with her. The three
brothers detained the young girl from Friday morning till Sunday when they
released Het, duting which time they had sex with her repeatedly. Upon her
telease the young gitl immediately reported th e matter to her parents who
lodged u complaint with the police. During the police investigation, all the
othér inhabitants of the suspects® house denied any knowledge of the incident
’ and until now the three suspects have not'been prosecuted, o
T S Fote S I e : C co
In Aptil 1994, a four year old girl fell asieep in the room of an adult male who
lived in the same building as she did. Upon returning home and finding the
little girl asleep on his bed the suspect allegedly raped her. The infant later
came out of the suspect’s toom weeping and asking t6 use the bathroom. Her

Rape o | | R h‘ 'thother noticed clots of blood in her stool and also realized that the girl was
‘ o . 3 . ‘ - & bleeding from her vagina. The gitl's mother reported the matter to the police
Rape is the carnal knowledge of a female without her consent®, Over thepast - % : e g y i,

few years there have been several newspaper and police reports of fap_é.
Females ranging from the age of only four years to adults are raped daily in
Ghana. Rape is highly under-reported because of the stigma that female
victims and their relatives feel will be attached to them thereafter. As such
silence is kept over a majority of rapes and it is this same silence that protects
rapists and gives them the opportunity to repeat these offences over and over
again. Ishall give two examples ofthe hundreds of rape cases being handled
by the police and the Attorney-General’s Office. : e

a1, Commission on Human Rights, Sub-Commission on Frevention of Discrimination and Prdiection
Minorities, Working Group on Slavery, 8th Session, Statement of WHO on female circumeision, UN.
Doc, E/CN. 4/Sub.2/AC.2/1982/4/Add,1, 11. ‘ '

32, Commission on the Status of Women, 38th Session, U.',N. Dbc. EICN.6/1994/NQO/1. {1994), .2.
see. 98, .

33.The Criminal Code of Ghena 1960, (Act 29) [hereinafter “Criminal Code”] as amended, by Act 458,
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e after thelittle girl pointed out who her assailant was, ‘The rapist has until now

not been prosecuted, ,
st o T [ [ S K S R R T T T T R T
“This \}iolence is going on unreported mostly beéau‘Se of the attitude of society
in general and law etiforcement agencies towards victims of rape. More often
than not'tape victims dre treated as suspects, right- from the police station to
the courifoom. This treatment'is a great digctimination against womiert,

S . [ e ;"’1_‘-}5[?.-3'- L EVUBIRT I £ A I AN Pheey

Females'are accused of ‘wearing révealing clothing and of leading imen on
thusinviting these assaults. Rape victims are also accused of falsely accusing
men of rape to extract revenge. They are told that a female must physically
resistanattack to demonstrate that she does not consent. The biggest problem

X LS BT LM
34. Names of the victims and suspects ini these cases cannot be. disclnsed sincs.the cases have not-yet been
prosecuted. S
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in successfully prosecuting rape cases is where the victim was afraid to resist
and did not do so because of such factors as the man’s larger size, his greater
age or authority, his threatening appearance and manner, the isolation of the
spot, or threats that he might harm her in various non-physical ways. Insuch
situations, even ifher explicitly “no” makes it clear that she did not consent,
her lack of resistance has been interpreted to mean a false consent’,’.

According to Susan Estrich the standards used to obtain a rape conviction
protect men who ignore women who say “no” but do not fight back
physically. It assumes that women do notalways mean it when they say“no”,
do not know what they want, lack honesty and integrity, enjoy physical
struggle as a sexval stimulant, and will abuse the power they, have in
relationships at the expense of innocent. men, T

“Acqualntance” rape casesremain the most dlfﬁcult to obtam conv1ct10ns for
and each of the aforementioned notions has made it difficult to convict men
of tape?.. However: prosecuting the cases is one matter and obtaining
convictions and appropriate deterring sentences is another matter altogether.

Discrimination is seen in the sentences given to the accused persons. What
can be more gender discriminating than an adult male who rapes a ten year
old girl getting a sentence of eighteen months imprisonment in hard labour
and an adult male who commits sodomy on aten year old male Chlld getting
a sentence of ten years.in hard labour. 1do not think it can ev,er_be ‘said that
the pain and agony that a ten year old girl undergoes when she is raped is any
less than that which a ten year old boy undergoes when sodomized, Neither
can it be said that the internal damage and mental trauma in these cases is any
dlfferent : -

35 Ross et &l., supra note 3, 222, .
36. Estrich, Real Rape, at-38-40 (Harvard University-Press'1987).- \
37. 1d.
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Sexual Harassment

Sexual Harassment is another form of violence against' women.. Sexual
harassment is unwelcome sexual advances, requests for sexual favours, and
other verbal or physical conduct of a sexual nature, whether or not directly
linked to the grant or denial of an economic con81deratlon where suchconduct
has the purpose or effect of unreasonably 1nterfer1ng with an individual’s

work performance or creating an intimidating, hostilé 'or offensive WOrkmg
environment. The people thost affected by this form of viclence against
worhen are subordinate officers in offices' stich as secretanes, typlsts and
lower administrative staff or househelp, for whom the work place isthe home,

o

Domestlc Vlolence

In Ghana and in most parts of the world home is often not the safe nurturmg
place pictured in the popular media. Domestlc violence, which takes place
within the home, often makes a home less safe than the streés. Doimestic
violence is assaultive behaviour usually 1nvolv1ng adults in an intimate and
usually cohabitinig relatlonshlp“ It represents a pattem of behavxour rather
than a single isolated event®" Approxxmately nmety-ﬂve percent of the’
victims of domestic violence are women. Domestic violence can mvolve
pushmg, punching, slappifig, chokmg, stabblng, forcing sexual act1v1ty or
usmg the threat of violence to control another’ s behavxour It can lead to
serious injury or death. An example ofthe resultis seenin the Dally Graphlc‘D
teport of the case of a Jealous husband who butchered] his wife and their ;nfant
daughter fo death for his w1fe s alleged infidelity.

[ERT AR o N it Ty
[T - . IR B S P SR B EE AL ST
1 s‘|.
38, Damestic Violence Intervention Program Resource Booklet, 1993 Domestic’ Violence - Intcrvehtinn
Program, Washmgton, D.C.
39, Id. Pz
40, Nana Yaw Barimah, J.mlmmx..Mnn.B.umhm.‘&ife.nﬁd_Chﬂd, Daily Graphlc. March 27, 1995 at 1,
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Rape Within Marriage

Women are raped within the sanctitude of their own homes, The marriage
laws of Ghana allow a man to rape. his wife with impunity. Indeed, the
conceptual idea that a-wife in a marriage can be raped by her hushand does
noteven exist because all sex within such amarriageis considered consensual
whether the woman wants it or not', This is because some traditional
marriages involving the payment of bride-price result in a woman’s physica)
person and her sexuality becoming part of her husband’s property*, In other
traditional marriages even though in theory customary law did not incorperate
the very existence of a woman into that of 2 man’s upon marriage, in practice
women were treated as though this were the case®. This was mainly due to
ignorance of women on the protection the law accorded them®, It is
moreover & general rule all over Africa that a man can never be said to rape
his own wife. Also the Criminal Code of Ghana states that the consent given
by a husband or wife at marriage for the purposes of marriage cannot: be
revoked until the parties are divorced or separated by a judgement or decree
of a competent court”. This provision falls under the part of the code that
deals with the use of force against a person being justified on. the grounds of
consent. ‘This piovision lays down a general proposition that the husband
cannot be guilty of rape upon his wife because, by their voluntary coming
together by law as man and wife, they are deemed fo have accepted the legal
incidence of such a contract, namely the right of the husband to have sexual
intercourse with his wife and the latter’s consent to the exereise of such right,
which consent. cannot be revoked extrajudicially. As such, foreed sex.
within marriage does not constitute an offence either under customary or
statutory law. As ancther author obsetved “The marital tape exemption

41, Beatrice Akua Duncan, Mari

Ghaga, {1994) (unpublished LL.M. dissertation, Georgetown University Law Centre, Washington D.C.).
Eamily Law in Canadn; New Direction

42, Comment, i

incorporated inFamj rection, 27 at

28 (1985). . ‘ ‘ )

43, Durican, supra ftote 4f, at 14. - . . ¢ . Lo L S L ST P S
44, 1d. S g

45, Criminal Code, supra note 13, scc, 42(g) Lo
46.P.K, Twumasi, Criminel. Law jn Ghana; 282 (1982).+ « 1 - i. T S
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creates, fosters and encourages not marital intimacy, harmony, or

reconciliation, but a separate state of sovereignty ungoverned by law and
insulated from state interference".

Women suffer from other forms of sexual abuse other than rape in intimate
relationships. A man may make his partner do sexual things against her will,
physically attack the sexual parts of her body ar treat her like a sex object.

Wife Beating_

Today’s cultures have strong’ historical, religious and legal legacies that
reinforce the legitimacy of wife beating, Under the British common law,
which was adopted by Ghana, the law recognised the husband as ruler of the
home. Aspartofthe husband’s authority the common law authorized his use
of violence against his wife as long as he used a stick no broader than his
thumb®. The provisions under the Ghanaian Criminal Code for the use of,,
Justifiable force may also be interpreted to mean that a husband cannot be
said to have committed an offence if he beats his wife with a switch no
broader than his thumb for defying his authority. For the African woman, the
most severe violations of her human rights are footed deeply within the
family system, bolstered by community norms of male privilege and
frequently justified by religious doctrinés or appeals to custom or tradition®,
This early common law backed by tradition still has ramifications today in’
the outriglit refusal or reluctance of police and other agencies to intervene in
the “private” Home to give womeén the protection and assistance théy need®,
Wife beating is one of many forms of physical abuse in the home such as
twisting arms, biting, pushing, shoving, hitting, slapping, pulling of a
woman’s hair, throwing her down and using weapons. . L

. Lo ; S L
47.R. West, Eguality Theory, Marital R ¢nt, 42 Fla, L. Rev.
A5, 64 (1990) . . . - L :
48,Ross ct al, supra note 3, at 154.
49, Sonia Correa & Rosalind Petcliesky,
Population Policies Reconsidered, 107 at.110.: -

50.Ross et al,, supra note 3.

S
[
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Ch:ld Marrlage | ! L .“1- .
Females in certain societies are betrothed to mien of their parents choice
dunng their infancy. Upon reaching the age of puberty, they are sentto live
in their husband’s homes and are forced into having sex at an carly age. Such
girls getpregnantat tenderagesandare particularly vulnerable o eomphcatlons
of childbirth such as vesicovaginal fistula. This disability is the result of a'
ruptured uterus with tearing of the intestine or bladder caused by obstructed
labour®'. Without corrective surgery, the girls sometimes as young astwelve
are rendered incontinent for life®, An estimated 20,000 women in
predominantly Moslem Northern Nigeria suffer from the problem®. Another
example comes from Botswana, where 28% of women who have ever. begn
pregnant were pregnant before reaching the age of eighteen®, In Nigeria,
one-quarter of all women-are married by the. age of fourteen, one-halfby the
age of sixteen and three-quarters by the age of eighteen®®, Unfortunately; no -
statistics are available for Ghana, however, anecdotal 1nt'ormat10n has it that
the praetlce ex1sts in Ghana - S Co »

Incest ':.,;;‘ B

Incest is ‘sexual intercourse between persons regarded as: too closely ;elated
to marry each other®, The Criminal Code of Ghana makes jta second degree
felony to comm1t incest?, Thus, any ‘male who has. carnal knowledge ofa.
female whom he knows to behis grand daughter, daughtep, slster, half-smter \

.

51, Naomi Wlmbomc. cumummmnmmmmmmm unters Ncws
Service, December 11, 1989, -

52.James Brooke, A Nigerian Shame: The Agony of the Child Bride, N.Y. Times, Tuly 17, 1987,at 4, Col.3,

53.1d.

54, W.G. Manycnang ct al, Botswana Fomily Health Survey 1985, 0111,-quoted in Rebecca--J; Cook,
IWMMMWMM NY.U, 1 Int'l Lir& Pol. 645, !

55. National Population Burcau,wmﬂmmmmmmmm quotcd In

Cook, supra note 54, :
56, The Concise Oxford. Dictiopary  of Current English;n544 (6th- cd 1977)' o) e
57. Criminal Code, supra note 33, as amended by NLCD 398, sté. 105A(1): - RS LR
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ot mother is guilty of incest®. Likewise, ahy feriiale above the age of fourteen
who perits a male whom she knows to be ler grandfather; father, brother,
half~brother or son to have carnal knowledge of her is guilty of 1ncest5°

Although many people like to pretend it does not ex1st 1ncest does take place
in Ghanaian homes, One example is the newspaper report of a policeman and
an occultist who had repeated sex with the rpoliceman’s daughter. The
purpose of this assault was; to use, the resulting discharge from the girl’s
vagina for some occult putpose, Another example is seen in the case of a
worman who came to the FIDA Ghana legal aid clinic to try to claim child
support from the fathet of her daughter. In the course of interviewing her we-
found that ot one of the child’s visitsto her father for her vacation, her father
had sex with her' several times. Despite FIDA’s recommendation that the

woman file a complaint with the police and have the man prosecuted our-
client did not do so.

t
Lk

Incest liketapé in highly under-1 eported mostly because it takes plaoe wnhm :
the family and the family memibers who should report it are either reliictant

to “wash their dirty llnen in pubhc” or are 1nt1m1dated by the pezpetrator of
the offence.

. BT} . . N N
Tl B o ¢ . [ H g ' ! Lo g

wido"whood Rites .~ T t‘.jj..;{_
There are certaln customary and trad1t10nal mourmng pracnces whlch_
society demands must be observed bya wxdew onthe demise ofher husband.
Widowhood practices involve rituals ranging from the seclusion and general
isolation of the w1dow from the W1der communlty, it causmg phys1ea1 harm=
tOtheWIdOW N S I TR R S C e e ‘

. . ' e T “ T T LTI
R yo ; R L Il o S TR B P IR RPN it

Sectmn 88A(1) of the Crlmmal Code 8f" Ghana, 1960, as’ aménded by‘
PNDCL 99, states that whoever compels a bereaved spouse or a relative of

58, Id. :
39. Id. sec. 105(2)

23



a bereaved spouss to undergo any custom or practice that is cruel in nature
shall be guilty of a misdemeanour. To remove any uncertamty that nnght
exist as to the definition of a cruel custom, the Criminal Code goes on to
state that a custom or practice shall be deemed to be cruel in nature if it
constitutes ‘an assault, an assault with battery, or imprisonment within the
meaning of the Criminal Code®. This amendmentto the Criminal Code seeks
to do away with the problematic aspects of widowhood rites but stops short
of doing away with the tradition of widowhood rites altogether. '

Mental and Other Forms of': Domestic Abuse

There are other forms of abuse used by batterers as tools to have control and
power over women. Emotlonal abuse consists of puttmg a woman down,
name calling, making her think she is crazy and playing mind games with her.

Economic abuse consists of trying to keep a woman from working or getting
a job, making her ask for money and taking her money. A man may also use
the children to give messages and use visitation of the children as a way to
harass the woman if they are living apart. A man may further make and/or
carry out threats of suicide and threaten to take the children away. Another
means of control and power is achieved by using the concept of male
privilege to treat the woman as a servant, make all the “big” decisions, and
act like the “master of the castle.”” He may also intimidate her by putting het
in fear by using looks, action, gestures, shouting or by srnashmg objects or
destroying her property. Additionally, he may keep her in isolation by
controlling what she does, whom she sees and talks to and where she goes

Gender bias which supports and remforces the notion that woraen have no:
rights and can be violently treated is often hard to detect because it is so-
embedded in certain traditional institutions. These traditional notions and
institutions treat women as chattel, :

60. Criminal code, supra note 33, sec. 88A(2)
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General ’I‘raditional Rules
Afncan female chﬂdren are taught from avery early age that the man is the
head of the household and-are advised by their mothers to remainin complete
subjugation to their husbands. As matried women obedience to their
husbatids and hatd work are the two important virtues that they must exhibit,
because society demands it of them. There areno such corresponding values
imposed on male children, 50 they grow up believing they are fiee to behave
as they please, and that women have to shape their behaviour to suite thezr
désiresand whims. Priorto marriage, girlsare taught to be ready for sex w1th
thelr husbands at all titmes and never to say no to his advances®’. Boys also
receive instruction from their fathers and are told that it is their absolute
prmlege to have sex. Thus to the African male, a woman’s refusal to, have
sex is not material®.

Wi

The Culture of Sllence

The dlscusswn of sex related issues in Ghanaian soclety is considered taboo.
This culture of silence keeps many of the hardships women sufferunder cover
of custom and tradition hidden, and prevents discussion of the matter with a
viewtosolution, A woman who would liketo discuss the issue of marital rape
for instance, would be told she must not wash her dirty linen in public. There
is the need to break all the myths' and barriers about discussion of sex related
matters and move towards a discussion of the issues involved. , . '
e S e e TR e Y
P.olygyny S B IR

Thls 1s a tradmon by whlch a man has more than one w1fe Polygyny ex1sts

61. Akua Duncan supra note 4]_. LT “* : X .,-:; xA N ‘ ;
62, Id, L o R R S A O D
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all over Africa and denies a woman her sexual freedom and her right to
equality in matters relating to marriage. Polygyny is discriminatory
against women because while men can have more than one wife, women are
not aliowed more than one husband. The effect of this custom is to put
women in a very low bargaining position in marriage and family relations.

Bride-Price

The bride-price system is one in which a prospective husband gives the
parents of a prospective bride, valuable property in exchange for the bride.
This property is usually in the form of livestock, kola or other gifts and
usually, has to be refﬁmcd if the bride decides to leave the marriage. Often,
this is after many years, and the bride-price would by then have been used
for other purposes®. Mairied women are ths trapped within restrictive
marriages, unless the bride-price is returned. The bride-price system
reinforces the notion that women are chattels that can be passed on from one
male to another. I say this because before marriage, women are under the
control of their father or other male guardian, and after marriage this
control is passed on to her husband in return for the brideprice that is paid.
The effect of the brideprice system is to literally transform a woman’s
person and reproductive capabilities into part of her husband’s property.

Leviratic Marriage or Widow Iiheritance

This is the custom of marriage betweén a man and the widow of his brother®,
This system perpetually restrains the widow from marrying any other petson
except the customary successor of her dead husband or a member of his
family. The effect of this custom is to thrust many women into unwanted
marriages and results in forced marriages and forced sex within marriage.
63. Doris M, Martin & Fatuma Omar Hashi Wop {: The

Today, 16, (June 1992) (Working Paper No, 4 Poverty and Social Policy Division, Technical
Depariment, Africa Region, The World Bank. . Cw Cooa
64. Funk and Wagnalls Standard Dictionary, supra nate 2, at 733,
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Widow inheritance treats wornen as chattel, instead of human beings who
have rights equal to those of a man®: A widow who resists being inherited
will most likely be evicted from her home by her in-laws, particularly if she
is living on what is regarded as family land%. Since most rural women are
dependent on their husbands for their livelihood, the threat of eviction from
their homes compels them to comply with the traditional practice.

Sororate Marriage

This is the custom of marriage of a man with the sister or sisters of his wife

‘or with other close fémale relatives®”. This is the result of the idea that a

woman has been purchased by the payment of brideprice or bridewealth.
This practice also results in forced marriages and forced sex within marriage.

Féma,le Religious Bondage

Female religious bondage is a practice by which young female virgins are
given pway as “gifts” to oracles and shrines to pacify gods for offénces said
to have been committed by other members of her family. ‘Such an example
can be seen in the Trokosi system where a female, often as young as ten, is
lefi completely atthe merey ofthe chief priest of the shrine, who becomes her
husband and master. In su¢h instances these girlsare forced into marriage and
forcetl to have sex. This practice is a form of discrimination against women,
foritis interesting to note that in these shrines which are scattered all over the
Voltfét Region of Ghana, never have any males had to pay - for the iniquities
of their family members, L L

4 Vo

65. Akominga v, Akawngre, (1987 - 1988) GLRD 101 at 247, -+ . . « =01 .

66. Esther Mayambala, ission i : i S ie
20, (1994) (Unpublished manuscript, Georgetown University Law Centrc, Washington D.C.), -

67. Funk and Wagnalls Standard Dictionary, supra note. 2,°a1 1198, . S RPN
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The above customs and practices reinforce the notion that women belong
'to men and can therefore be treated by men in any manner that pleases them,
These are some of the underlying notions which lead to violence against
women and the violation of women’s rights. -

L

2:3 ACTION TAKEN TO ADDRESS VIOLENCE
AGAINST WOMEN THROUGH THE USE OF
INTERNATIONAL AND NATIONAL LAWS

Ghana is party to one United Nations Treaty and one regional agreement
which make provision for the protection of women from violenee, These are
the United Nations Convention on the Elimination of All. Forms of
Discrimination against Women® and the African Charter on Humen and
Peoples’ Rights®, CEDAW and the African Charter guarantee women
freedom from discrimination”, freedom from cruel, inhuman and degrading
treatment™, the right to respect for their life and integrity,™ the right to liberty
and security of person®, the right to the highest attainable state of physical
and mental health™ and freedom from customs and traditional practices thet
discriminateagainst women™, By ratifying theseinternational lawinstruments,
Ghana has agreed to be bound by the provisions in these instruments. The
Ghana government is therefore under an obligation to take all appropriate
measures, including legislation, tomodify orabolish existing laws, regulations,
customs and practices- which constitute- discrimination against women®,

RN

68, CEDAW, supranote 16 - .. «.i  ._:»

69. Aftican Charter, supra note 18, . Cd

70. CEDAW, supra note 16, arts,, 2(b), 2{d), 2(e) & 15(1); Aftican Charter, supra note 18, arts, 2 &
18 (3). :

71. African Charter, supra note 18, art. 5. - .

72. African Charter, supra note 18, art: 4, - SR

73. Afyican Charter, supra note 18, .art, 6 ' - [ o

74. CEDAW, supra note 16, art, 12; African Charter, supra note:18; art, 16(1).. =~

75, CEDAW, supra note 16, art. 2(f) & 5(a) « -+ o ¢ oovn ol et ‘

76. CEDAW, supra note 16, art. 2(f) [emphasis mine],
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Ghana is also under an obligation to refrain from engaging in any act or
practice of discrimination against women and to ensure that public authorities
and institutions shall act in conformity with this obligation”.  The Ghana
government is therefore under an international ‘and national obligation to
eradicate all forms of violence against women in Ghana. This would entail
adopting all appropriate measures to modify the social and eultural patterns
of conduct of men and women by raising awareriess, providing education on
gender relations and development of women to their full potential and
encouraging the communication media to enhance respect for the dignity of
women as persons. It would also inyolve taking the measures necessary to
ensure tble, gender-sensitive training ofall officials who implement the policy
of pre_v?nting, eradicating, investigating and punishing violence against
women,

InDecember 1993, the United Nations General Assembly passed Resolution
48/104, entitled “Declaration on the Elimination of Violence Against Women
(hereitafter “Declaration on Violence™). In its preamble to the Declaration,
the General Assembly states that it is acting out of its conviction that “there
isaneed fora clear and comprehensive definition of violence against women,
a cle§ statement of the rights to be applied to ensure the elimination of
violence against women in allits forms, a commitmeént By states in respect of
their responsibilities, and a commitment by the international community at
largé to the elimination of violence against women.” .

Uniled Nations General Assembly resolutions technically lack the binding
foree of ‘law. They are still important, however, as evidence of what
international law is. Over time, through state reliance on them and other
usage, they may come to acquire the status of binding, customary international
law. - At least some provisions of the Universal Declaration on Human
Rights, for example, are widely acknowledged to have attained that status™.

:
77 .CEDAW, supra note 16; art, 2(d)

78 Sce generally, Thomas Buergenthal, Internationa! Hyman Rights, at 29-53, (1991) West Publishing
Company, St. Paul, Minnesota.. -~ - . B :
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The Declaration on Viclence defines violence against women as any act of
gender-based violence that results in or is likely to result in, physical, sexual
or psychological harm or suffering to women, including threats of such acts,

coercion or arbitrary deprivation of fiberty, whether ocewring in public or
private life. . . .. .

Article 2 of the Declaration on Violence states that violence against women
shall be understood to encompass, but not be limjted to: . . _
(a) Physical, sexual arid psychological violence occurring in thé
family, including battering, sexual abuse of female childrefi in
the housetiold, dowry:related Violence, marital rape, female
genifal ‘mutilation and other traditional practices harmful to
women, non-spousal violence related to exploitation;

© (b) Physical, sexual and psychological violence oceurring within
‘the general ‘community; including fape, sexval -abuse, sexusl
- -~ harassment and intimidation at'work, in educational institytiong
and elsewhere, trafficking in women and forced prostitution;
, y : . i , . oL

"(¢) Physical, sexual and psyCﬁolbgical,yiolence perpetrated or .
.condoned by the State, wheresoever it occurs, . ‘

Although ‘internatiorial law is genderneutral in theory, in practice it
interacts with gender-biased municipal law and social structires that
relegate women to separate spheres of existence; both in public and priyate
life.  Furthermore, international law doés, not in any, way. purpot-to
govern the context of municipal law, it,simply says that certain things are
not valid according to international law and that if a state in the application
of its- municipal. law acts contiary to- international law, it will ‘cornmit 4
breach of its international obligations®, - . '+ e :

-\l‘ln '
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79 V. Spike Pertson, Whose Rj "uAlléﬁnchs
. XVi (1990). 303, 308-310, PIREIT

n . .r_-_; RS Uy BTV S R L EF TR EID B S 5
280 Moore, Mmﬂam_mhimmm, Intemnational- Arbitrations,’ Vol.1, 653. '
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There are two schools of thought that relate to the application of international

law in domestic situations, namely the monist and dualist theories.- The
monist theory believes that international law and muni.cipal la.w form one
single legal system, Some monists further hold that 1nt.emat;or.1al law is
suprerie in that municipal law derives its legitimacy from }gtemauonal law.
The dualist theory believes that international law and national law are two
distinct legal systems with each one being dominant 1n its own sphere®. .

Tni states with dualist approaches, (such as __Gha:{la) ;"Iih’tc’fnafio'nal law mUStbe
sﬁéciﬂcauy adopted into mitmicipal law before it can I_xage 1¢gal effect in tl:xe
dortiestic Tegal system®. "The application of international instruments in

dolmestic ‘sourts is also toin between the doctrines of incorporation and

transformation. While the incorporation approach stipulates that the rules of
infemati,onaf law are incbrpﬁfhte_d info "the_dome,_sti_c. law au?omatlcally, the
transformation approach stipulates that the rules of international law could
not be gonsidered as part of domestig law except they have been adopted by

H

aet of parliament or decision of judges or established custom™. .- .

Ghanafollows the dualist tieory and transformation approachto theapplication
of international law. As such. intemational law does not automatically
become domestie law in Ghana. Ghana must pass its own legislation based
on and in line with intemnational treaties which it has ratified or adopt the
ptinciples of international law through court dqcisipns, for t‘he ‘pI"F)Ylsll.Ol‘l:S of
those international treaties to be applicable 1nC"th:1I1ﬂI L e
Réali's‘i_r‘_lé‘ the same nee'ci‘m: Ghana-for'a clear andm?rflbigu.ogs statement.og
the rights of women, and in line with the provisions:in  the G*Ea“a;;n:
Constitution, Ghana passed amendments to the Cné_mmaer_‘od? making the
commission of FGM and the commission of cruel w1dowhqod.r1tes offence‘s..-
In the light of the multitude of other forms of violence against.- women in

i i itish Yearbook (1936) 74.
8L 1G. Stﬂrkc,Mmlmmdemmeﬂm‘mﬂﬂMBnus Ye

; : 68-76 - . -
82, .J.G, Starke, The nship , ) R
83. J.G. Starke, Introduction_to Intemational Law, 7476~ .~ .11 o -
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Ghana including its supporting customary forms, this isjust a scratch on the
surface of the problem'we have before us, - B |

¥

2:4 A PLAN OF ACTION FOR THE ERADICATION
OF VIOLENCE AGAINST WOMEN IN GHANA

The first and most important way of addressing the issue of violence against
women is by showing the extent to which paternalistic control of women’s
behaviour affects violence against women. This can be done through the
collection of empirical data. ‘The Committee on the Elimination of
Discrimination Against Women has suggested in General Recommendation
Number Nineteen, that state parties should encourage the compilation of
statistics and research on the extent, causes and effects of violence against
women. This would enable the states to identify the natiire and the extent of
violence against women and'formulaté ‘effective measures to combat the
violence. This endeavour should" bé taken on'by non-governmental
organisations [hereinafter “NGOs”] and where necessary, they must seek the
help of their state governments in collecting the data. I propose that NGOs
take on this responsibility because this issue is vital for the success of the plan
of action to ensure the eradication of vViolence against women, and should not
be left to state goverriments alone, who ¢an easily be sidétracked by political
issues. ‘ ‘ Yo -

Second, states are respo,nsiblé for bringing their domestic law and pfactice

into conformity with their obligations under international law to protect and

promote human rights*. This responsibility applies not only to laws enacted
by formal legislative organs of the ‘state but also to those attributed to
religious and: customary sources®. Parliament must change our laws to
conform to the requirements ofinternational treaties that our governiment has
signed onto, - T et

B4, Abdullahi a, An-Na’im, iversal € itirioy: i
(Abdullahi A, An-Na'im & Francis Deng, eds 1990) -

85, Id
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EX 8

Specific legislation must therefore be.passed banning traditional and other
i;raéfigesf that reinforee violence against women. For example, a{-tlcle 2}?‘(21)1
of the Ghanaian Constitution states ;‘fhat- “all customary practices whic
dehymanise or are injurious to the physical and mental well-being of a per§f?n
are i)rohibited”. However, there is the need for expllglt laws banning specific
acts of violence against women for the sake of Qlanty.

In Abdﬁllam An;Na,,’_ini?s view, the constructive approach to this proble;lm of
ﬁégﬁtiivg,gﬁstnm_se is to seek to cnhance_tl‘le supportive _elemen:ts land r?thr;fs
thé Qriﬂthétiggl or problematic elements in ways that are consistent 1:&{1 g‘
integrity of the eultural tradition™,. An example,of such an approac Es'iff;n\
in Section 88A(1) of the Criminal Code,of Gl}ana, 1.9.60, as amende hy
PN‘DC"L',90,' which abolishes cruel widowhood rltes.. This amendn}ent tot ;
Criminal Code seeksto do away with the problemal‘tl‘oaspectﬁ of w1dowh90 ,
rites but stops short of doing away with the tradition of 'w1dowhopd.n‘te's.

altogether, . R

Women's rights should also be pursued at the domestic level through e
of existing penal stafptes whera fraditions inimical to women wou d'ae‘
within the appliceble definitions oferimes in those statutes. This fhan be —°f;th
by prosecuting perpetrators of violence againgt women under the ﬁssaltlh -
rape, kidnapping and abduction olansgs of the Criminal Cadg even where the
behaviour complained- ghont would fall within the sphere of tradition or .
custom. e

Domestic courts can serve as a missing link between, promulgation .and

realization of internitiorial human rights norms o the benefit of both.,
international and domestic law?. ' An example. comes fro!n} the casfc?;lp,f\?
AXorningav. 4 }«;’qu}dgfe'“!, The appellant, (A), appealed against the decision

it

86, 1d.

icati i , inHuman
37 : Afmc F. Bayefsky'. ives, (Rebecea J. Cook ed.1994) -

88. (1987 - 1988) GLRD 101.
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of the phlef of Yorugu, awarding damages against him for failing to hand
over his adult daughter to the respondent, (R). R had brought this action,
slaeve;t ye;rs after his elder brother’s death, claimiing that the appellant’s,
cu:ti ng; 1);\‘:,110 wasthe wldow ofR’s elder brother, Wgs qow his wifgupdgr’
The Court of Appeals of Ghana held that award of damages against A was
wrong !)ecause A was in effect being penalised for his failuré to obtain
p.ossess.mn (_)f 2 grown up woman who was an independent person in her own
tight with Fl'ghts equal to those of R. The court stated that the claim was
_clearly against the gg?eral law of the land for it sbu'ght to treat F as a chattel
L?:::ictil. ofi a hupm@b@pg”. Thecourt went onto say that since R’s stance was
] y discriminatory z‘igamstwq‘men,‘ ;t could not under modern conditions
e considered part of the customary law of the country. R’s claim showed no
respect for F’s fundamental human rights. - Acc’:‘di'éliﬁg‘ly it was contrary to
;sifisctl.c:n 1(f 1)(b) of PNDCL 42, which enjoins respect for human rights and the
deililslig 'r;)e ftfl}e t1.1u1nan person, alnd w|01_11d for that reason be dismissed. This
Jocisi WOeI; ;;?;3; :Zglilttlsa\;rgtthe fra?ln’?i (;)f }’;he'leviratib form of marriage in
. ., - oits activists should thus bring test cases in the local
courts on traditional practices that impirge on wommen’s fights to sesl ot
declarations which would effectively ouflaw these rticss, T ;Se"_’k_ ould
argue that the interpretation of specific words anc? Prg?t@es. 'They SI}OPld
i e Interprotat - "PEClIC words and phrases of international,
cor ::;tzc;l:ls I'tgsl-ven by UnitedNations agencies, should be of persuasive ‘effegti

gartgts:lzi 1o illiteracy, "'Aﬁi‘c:'axi:_wd;_ﬁgn have only 57% of the educational
Pp ! tes of males®. Without the enlightenment which comes with
general education, local religious and cultural values shape women’s

8. 4 - S
90. Martin & Hashi, supra note 63,

4

attitudes tovard concepts that may be essential to ensure wontieii’s rights.
/One ‘of the ways;'and a very important oné in rural aréas, to implemeént
'human rights at the local level is'to eduicate 8 woman to alevel at which she

can feel confident encugh to assert her rights. Education is one of the most
important means of empowering Wwomen with the knowledge, skills and
self confidence necessary to participate fully in a development process®.
As'a mémber of FIDA '(l(}ha;ia)! ‘working at our legal .aid clinic, I have
experienced the frustration of trying to,conyince an illiterate woman that
she can asserther rights when she cannot understand or believe she has these
1 ghts. ‘ Rights activistsshould embark onmassive education oninternational
human rights norms in relation to local laws, to re-orient the thinking of
society in general on socio-cultural issues relating to women’s autonomy.
NGOs must also begin dialogue with indigent women to break 'the myths
and barriers about the discussion of sex related matters, so that they ‘can be
easily discussed by women with a view to solution of related problems.

Lty P

Law is-only.as good as its enforcement and it is in implementation that the
legal resfonse.to violence most notably fails. ‘Initiativé must be taken to
improve the response of the justice system to gender-based violence. Judges,
magistrates, Jocal police, prosecutors and medical personnel must be sensi-
tized to issues of violence against women. Violence against womer is an
extremely complex phenomenon, deeply rooted in gender-based power
relations, sexuality, self-identity and social ingfitutions. Any strategy to
eliminate gender violence must therefore confront the underlying cultural
beliefs and social structures that perpetuate it. To be effective, sucha strategy
would have to draw on a wide range of expertise and resources, both
governmental and non-governmental®. . .~ ... ... .

Local Queenmothers, Chiefs, Imams, and traditional headmen are respected
if traditional societies and it is essential to change their views about women

Cba e [P
VAt S I e

e

J‘.9,(l‘.‘ ,'begrémme 6f Action_ of the United Nations International -Conference ‘on Population and Develop-
ment, 1994,
92. Heise ct,al,, supranote 1,29, . . o lren o b
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to get the other citizens of those communities to follow suit. A programe
of formal and informal education should be conducted by local NGOs and
activists to change peoples' attitudes about the necessity or desirability of

continuing to define women as inferior and considering the right to dominate
women as an essential aspect of being male.

The education system must als
from school curriculum and t

awareness fraining and learn to recognise the signs of abiise,

An effort to change religious and customary - laws in' accordance with
international human rights law should seek to persuade people of thevalidity
and utility of the change®. For instance WIiLDAF* Ghana and its associate
member organisations® have embarked on a rights awareness programme
for grassroots women leaders on leadership skills and legal education on four
laws that are of particular interest to women in Ghana, namely; Intestate
Succession Law, Wills Act, Marriage Laws and Maintenance of Children
Act”. As aresult of the legal education carried out by these participants in
their various communities, they have identified the m—‘;éd’ for an information

and advice on all issueg relating t6 them; including law, health, and family
planning. The realization of'the heed for change now emerges from Wlﬂgln

93. Abdullahi Ahmed An-Na’im,§

Religions and Cugtomary Laws, inHuman Rights of Women: Natiopa} gng International Perspectives,
{Rebecea 1, Cook ed, 1994), G A : T
94, Women in Law and Developrient in ‘Africa, WILDAF, is

activists in Africa and collaborates with other human rights organisations
a. Its headquarters s situated in Harare, Zimbabwe,

95. One such organisation i FIDA Ghana, which is the Ghana-chapter of the Intemnational Federation of

+ . Women Lawyers, Among its projects are a legal literacy progtarhme and & legal aid clinic for indigent
women, P
96.

Country Report of WiLDAF Ghana at the WiLDAF general assembly, 27-30 Jupe: 1994, ¢
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iti i ion of the concept from outside the
~ ities .after. the introduction of the co '
im?n?:iﬁ. This signifies that the people within the community hav¢ beeg
- ‘ f . AR '
persuaded of the utility of the change. - . SR
2:5 . CONCLUSION - .
AT : S

T B . o - i N . der
Violence against women has evolved in part from a S%;tel?:l ezfoi‘e;a}e
rélatio‘ns*whib;h posits that men are superior to women. The i oa of mal
dominanée is present in our society and reflected in our laws and cu .
Colmbating violence against women requires challenglmg the way til:ltl gz;:l:g

i iculatedin society. Italsorequiresc
roles and powerrelationsare articu ; . e
i i i inforce male violence and reneg
social attitudes and beliefs that rein renegoniatng e
i lity and the balance of power be
meaning of gender and sexua . petween men ar
' ly embedded attitudes abo !
womanat all levels of society. Deep : : _ 1al e
relations and social taboos against discussing “private matters” in pub

work against finding a solution to the problem.

Breaking the cycle of abuse will req.uire conc.:erte‘d act1ct)n ac;;c:ii ;f;ziyal,
sectors, including education, massmedia, the leglslauvg sylrls emt,0 hejucielery
the police and the health sector. Local StatlStlf:al data will a.veThis S
on how violence against women affects the rights of wgr‘nen;Sion S e
done to put the issue of violence against women on the :ls;cu O
local level. NGOs should present these sta:nstlcs and their o I;aws cod
relation to women’s rights to Parlial‘nent' in an,e:ffc()}r;:l :Ic:aigan s pacte
banning these practices as being in violation of :}heurt il Cort that
and press to get declarations from tl}e Suprc?mlfl tod withiﬁ e o
these practices violate women’s rights stipulate

Constitution.
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eradication of violence against women. -
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'CHAPTER“ THREE *

__ PROPERTY RIGHT OF WOMEN IN
MARRIAGE IN GHANA: NATIONAL AND

~ INTERNATIONAL PERSPECTIVES
. . AKUA  KUENYEHIA
,:FACULTY,,QE;LAW, UNIVERSITY, GHANA, LEGON -

P

3:1 'INTRODUCTION

u"i'?a' 1 N N 4 . . ! [ ': ; P s
..a wife by going to live in a matrimonial home, the sole property of the husband, does

[T I

not aoquire any interest therein, The law does not recaghise any such' interest” 1,

The above statement sums up very neatly the general situation of the law
regarding matrimonial property in Ghana, -

e loar o ST i e T b Pt
It has been observed that when a couple gets married they become.one, and
as observed by a U.S Supreme Court Judge, /this rule has -worked out i,
reglity to mean that, thopgh husband and wife are one, the one.is the.

.- ; PO S POV

R RN : I A ST B A CE
Marriage is one of the r'nost important institutions within the society and it
hasattached to it many formalities and rituals. Itisa contractual relationship
that most-peoplfzfstrive to enter into. However; unlike all other contracts, its..

SR P ST ER P T B N IR

TR R | LA T U TR A AL ORI RTINS ISR
1 Abban J. J in Achiampong v Achiampong (1982-83) GLR 1024.
2 Justice Black in US v Yasell (1966) 382 US 341 at 359,
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terms and conditions are almost unknown to the parties at the time that they .

enter into it — at the time of marriage. The provisions are unwritten,. its
penalties are unwritten and unknown. Yet parties freely enter into:this
contract accepting by their actions, terms and conditions of which they know
nothing. The terms and ¢onditions of the marriage contract are mostly based
on assumptions whose validity are rather suspect, =

This paper will attempt to examine that part of the marriage contract which
relates to property which the couple acquire either singly orjointly during the
course of their marriage and what happens to that property, especially when
the marriage breaks up. The property to be examined here is property that is
acquired for the benefit and enjoyment of the family, that is, husband, wife
and children, if any. In doing this, the paper will examine national laws as
interpreted by the courts in the cases and also the obligations assumed by the
state in ratifying relevant international conventions. At the end of the paper
suggestions would be put forward which would help to resolve some of the
problems that would be apparent from the discussions..

The Position Under Custoniary Law

Under Customary law, a woman has the right to own property in her own
name, and it is accepted that marriage 4s such has no effect on property which
the parties own in their individual rights. However, it is a fundamental
principle of customary law that'a wife is dependent on the husband, 'and'
family life requires that a wife should work with or for her husband, and the
property acquired with such assistance is the individual property of the
hUSband. : i S : : o [EPTURI '

Marriage, under customary law, has a limited effect on the property which the
spouses acquire individually before marriage or even during marriage.
Neither spouse has the right to interfere with the enjoyment of the property
of the other spouse. T R

40

. : sth. t to property that is
, the sitwation is ery different with respect to i

i%‘:i‘e’?lrby the couple during marriage, for the benefit and use of the fgn};lty, :
This 5 when soms ofthotgrns of the unwrtin marrlago conact some nfe
lay, The basic assumption is that the husband is the head of the family and
play, The basic assymption 15 that ihe law takes the position that a wife is
the,principal‘Pl,’QVldel.'r Thps,‘qqstgmaryl aw dertakes. and whatever
ii‘ot’éfr?y“‘ﬁi \ cquires with her assistance belongs exclusively to the husbafid.

In 3 numbet of de’cidéd cases the courts in this countryhavé taken .:the vgre:vs
that in the absence of evidence to the contrary; any property afnlllan hacc‘;;:n s
with the assistance ot joint effort of his wife is the property of the hus and.

R l} o

The late M. Jusii_;.w Ollennu had this to say in one such case:
“By customary law, it is the domestic responsibil.ity of 3}11&,9"_5 w%fe;
" and children to assist him in carrying out the d'ut_le.sof his station'in
#"  life, eg farming or business, The proce\gds of th1$' joint effort (,).f aman
i ‘“ahd"his wife and/or children, and any property Iwhwl;lth‘e cr:lrilx?duﬁl
i B,éqt’iires with such proceeds, are py customary law the in e
' prdﬁerty of the man. Itis not the joint propetty ofthp manandt oWt
and/or children, The rights of the wife and 1311?1* children ave rig ts of
maintenance and support from the husband™: . - . oo

This absolute position has, hgwever,,,l?‘een,SQm.‘?Wh?'.t ;_mQFllﬁtﬁf I'I:ﬁ;%gfig:
times, especially where there is clear evidence of financial ot ot ?zw' wifet.
contribution to the acqujsition of the property by, Fl}¢ ‘c}l.‘S,tQmW s

The Situatioﬁ of lMarfi'agé_“lllI'pdér the Ordinance

. B " - . ) e ) ' . . . ) B e
The position underthe ordinanceisno bette_r in ﬂus r.es?gct. ?n at dec;ﬂf& ﬁaestc;
the High Couitt, in giviig ziruling“on_adiv‘o;:ceg W1fe ‘sclal_x_llm o cu- niue t0
T T A L IREE P L R

v M 959) GLR 377 at380 - ¢ . i
3' ﬁgzgx?sc‘l’a ??(r:% ﬁ;’;g; ‘;wé& 46)Debora Tekyiwaa v Kwaku Adu - U_mjcported‘ judg_eme[‘ng“
. Hight Court, Sunyani, Suit No. LC 7/66, May 8th 19770, vi a0 i
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occupy a flat bought by her former husband, said “there is no doubt that the
property bought by one spouse with his own'money belongs to that spousé
to the exclusion of the other. Therefore if the House is purchased out of the
husband’s earnings the whole beneficial interest rests in him. Also if the
parties set up home in a house already owned by the husband, the wife will
have 1o interest in it in the absence of an express agreement*.” The premise
of this kind of argument both at customary law and under the ordinance, is
that the husband is the sole breadwinner of the family. The law therefore
presumed and to a large extend continues to presume that any property
acquired during the subsistence of the marriage for the use and benefit of the
family is the sole property of the husband in the absence of evidence to the
contrary, ' o T e

The truth, however, is that most, if not all married women engage in gainful
financial activities and participate effectively in the running of the household
economy. Married women in the labour force are contributing basic financial
support to their families. Most work full time, and contrary to the myth that
married women work for pocket money or extras, the wages of these women
are a vital component of the family economy. All families, these days, need
two or more incomes to make endsmeet. .- .. .

More importantly, thinking on the role of women within society has changed
and the movement towards equality has ensuréd a recognition that the
contribution of women to the society in geniéral and the family in particular,
is substantial and cannot be treated as a mere after-thought.

Thus, it has been recognised elsewhere, that even if a married woman stayed
at home and looked after the family, by cooking, cleaning and generally
overseeing the well-being of the family, her work can be qigaﬁtiﬁed in terms
of cash so as to give her a share in the matrimonial property upon the

dissolution of the marriage.

AR S S0
[ .

TR
N

5. Bentsi-Enchill v Bentsi-Enchill (1976) 2 GLR 303 at 308 -

Dty
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Therefore the question as, to what interest a married woman has in the

property acquifqd by the couple _‘duﬂngitlhe sub$ist_¢1__10e of the marri.age, wl}elrll
sﬁch amérriagé. breaks up, canno jonger beresolvedon z}prcsumption, \.Nhlc
1S no 10ngef valid, that a husband is the p;incipal provider of the family.

32 1EGISLATIVE PROVISIONS AND CASE LAW

Thé Matrimbnial Causes Act; 1971 Act 367, which. regulates divorce §nd
ancillary reliefs, provides in Sec. 20 as follows: -+ - i ‘
. “(1) -. The Court may order either party to the marriage to pay t:lhe
. other party such sum of money or convey to th.,e other
o partyrights or-in lieu thereof or as pal:t of ‘ﬁ:n,ancl_a}l pro-
visions as the Court thinks just and equitable. ;,

LI

"(2)  Paymentand conveyances under this section may be ordered
to be made in gross or by instalments.” - |
"The Act vests in the Court a discretion to 'de.te;migas;lwhat Lf.h'affez'LL‘{ an%fhi
spouse hasin matrimonial property upon ;h&;a d}s'soil};t;qn_of the marrlaeg'aof e
Act, however, 'does not provide -any guldgllme!s for the exercise of th
discretion by the CQuffSl L B T
Sec 41'(2) of the Act also provides as follows: * o
‘ g us
.“On | application by a party to a marriage gthezf .tlj;air1 a ﬂT;n;zgﬂ;(; :
' marriage, the Coutt shall apply the provisions of this Act to | ot End'k'gbbci
and in so doing, subject. to the Tequirements _‘QE‘J}JSFI_CQ;,‘%EI“I_W ol A
conscience, ij;hg_IC(‘)ur'];_may‘:‘ T T Nt :
| (az)" 'have regard to the ipeCd[iaf”i}ic'iﬂcﬁfs‘ of ‘that rn:'ar'rwl‘gezl ;2
determining appropriate re}ie.f, ﬁnancnalprowsmn
child ciistody  arrangements; '

A e .
. 1ot . | -
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(b)  grant aﬁ.y form of relief recognised by the personal law of
the parties to the proceedings, either in addition to of ia
iﬂistlflltlon for the matrimonial reliefs afforded by this

ot : . . . : [RET

gl applying Secs_20 and 4_1(2) or the Matrimonial Causes Act, Act 367, the
our.ts haye applied the principle thata spouse claiming a portion orall of' the
matrimonial property upon the dissolution of the marriage, must show either
an agreement between the parties giving the spouse a beneficial worth
towards the acquisition of the property. ‘ P

The Court in Achiampc}ng v Achiampong®, per Abban ] A-ingiving examples
ch :ﬁ; t};e kmd. of contribution that would suffice for this ‘purpose said “For
espe ft f(-‘) liljz’lliemg direct financial improvements, renovations or extensions in
benafit of matrimonial home or applying her income for the common
.oenelit of both of them and their children so as to enable the husband

financially to acquire the property in dispute”.

itb ;Z (ilb\gzltls f;gm the'rgcent,cases mentioned above that where the wife is
cont,riijl)hti | f _ :ﬁsolutnc{p.o.f the marriage, to show that she madea substantial
iﬁtefest W‘.’n1 (;)b € acquisition qu_the' property in question, then the beneficial
e ould be he_ld to be vested in her and her husband, even if the legal
itle is ves'ted solely in the name of the husband. This is the case whether th

marriage is a customary or an ordinance marriage’, e

In a rather radical departire from the attitide its that | oke:

8 rather radical departure from the attitide of the courts that have Jock

at contribution in strictly cash temms, the court, presided 6veral§;] gzé%gk@?

;118 t)l:: ac;asefc})lf Mary (_)Izlalr?bea v SA Mensalt', decided that a woman wis Sp)ént,
§ oL her married life working in her husband’s stores forno refunerati

L] . or -

on, had made enough contribution to the acquisition of the faﬁi?;ernéglslgt??o

6. Sée.Achiampongv Achiﬁ nnl ) Il‘ ” R e at 1025, .
7. 1bid at page 1025, Pors (95, O e AT 102,
8. SeeMary Oparebea v S.A No,

Mensah - U i . )
88 of 14th Dec 1989, nreported judgement of theHight Court suit No, D&me 1608/
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_numergus other children, .

‘merit the, vesting of one house in her upon the dissolution of her marriage.

This is in spite of the fact that the husband had five other wives and

[
Vot

“This was a case decided under Sec 41 of the Matrimonial Causes Act which

enijoins the court in dealing with marriage other than monogamous marriages,
to have regard to the peculiar incidents of that marriage in determining
appropriate reliefs, financial provisions and child custody arrangements.

The court wis ofthe opinion that the r'eqluii‘_ernei_it's of justice, equity and good

. “conscience dictated the position that it took in this case since the interest of
** the other five wives and their children were in no way jeopardised by giving

' "one house out of the many to the wife in this case.

. '-jus'tice; =

The judgement in the above case reflects reality and the spirit of the moment.

- -Note, however that where a wife is unable to prove to the court that she made

‘a substantial contribution, either directly orindirectly to the acquisition ofthe
“property, the courts are not so quick to use the principles of equity to do

Inthe case of Bentsi-Enchill v Bentsi-Enchill® the court observedi “In récent

" times, the wife is very often a wage earner and makes contribution towards

the common expenses by buying for and running the home. Judicial opinion
today shows that the trend is to give credit to the wife for her services in kind
as a house keeper or for the use of her own income or savings in sucha way
‘as to enable the husband to use his for the purchase of.a house”. '
These pronouncements have largely remained that. The courts have demanded
evidence of agreements and clear contribution, thus depriving many women
_of any share in matrimonial property after years of toil: A typical example
is the case of Odoteye v Odoteye" where husband and wife had been married

9 19762 GLR 302
10. (1984 - 1986) GLRD 61

A5

ir
|
i




for over 30 years before their divorce. The wife brought an action after the
“divorce for ancillary reliefs and for the transfer into her name of an estate
house for herself and her children. The wife did not lead any evidénce a5 'to
her contribution to the acquisition of the property. The husband, however
swore to an affidavit in which he resisted the claims of the wife to the gﬁt@’tﬂ
house. | T

The court, presided over by Griffiths-Randolph J. heldthateven thotighitwas
not inconceivable that a wife would contribute to the cost of property being
acquired by the husband, in the absence of evidence of the wife’s actual
financial contribution to the cost of the gequisition of the house, the court
could not order the transfer of the house to her. There are 3 number of cases
along the same theme, I S

. ‘ DS L T R U T I RS o e s e
Even though we have referred to the situation upon divorce, it must be noted
that the situation of the women, during the subsistence ofthe marriage, can
be just as precarious. . As noted earlier, either party has the right to own

property and so long as these propetties are kept separate and distinet, there
are no problems.
L PN -

- far ' . L . . . )
Vi S R . fe ,

However, in relation to the family property or matrimonial property beitig
referred to in this paper, there are many problems. A lot of married women
are vulnerable because their conttibution to the family wealth, even thotigh
acknowledged is not given recognition in'such a way as to assure them that
they do not need “hard” evidence in order to benefit from the matrimonial
assets. Thus, many a woman lives a life of humiliation.in her matrimonial
home, where from time to time she is ordered out of the house by the' husband
because she is not considered as having any'vested interest ifi the farhily
assets, and she is taken back only upon others coming to beg the hisband'on
her behalf, B E N I

11, See Domfe v Adu (1984-86) GLRD 77 . _ -
Yeboah v Yeboah (1974) 2 GLRD 114 e, e, w
Bentsi-Enchill v Bentsi-Enchill (1976) 2 GLR 303 e o ey
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It is submitted that a situation where every_‘»woman-is assured of a ﬁx‘ed part
of matrimonial property should the marriage-break up, vggul.d g0 a long
way in reducing the vulnerability of the women alluded to above.

3:3 INTERNATIONAL DIMENSIONS ' - =i i-

The 1992 Constitution provides in Art22(2) that “Parliament shall, as soon

as practicable after the coming into force of this constitution, enact legislation |

regylating the preperty right of spouses.” ..«

22(3) “with.a view to achieving the full realisation of the rights referred to ip |

clauge 2 of the article:

. .(a). - Spouses shall have equal access to property jointly acquired
+ during marriage R TR

(b)  assets which are jointly acquired during marriage shall be

. distributed equitably between spouses upon dissolution of:

the marriage™, . R

constitutional provisions which have been reproduced above. .

Ghana is a signatory to various Titernational Instriments aimed at gaining
equality foi women within the society. In1979, the _Crer‘ie'ral_Asse‘mblly‘Qf‘ th; .
United Nations adopted thie Convention on the Elimination of All Forms t}? £
Discrimination Against Women. The convention has bfeen described as Ie

single most important international document on t@g ;1_g1}t§ okf wgg;e}}, qn.
many ways the Convention reflects the extent of the exclusion andﬂlres;tr;gtfoni |
practised against women solely on the basis of their sex. The Convention

calls for national legislation to ban discrimination, recommends temporary

special measures to speed up equality in fact between meri and women and

action to modify social and cultural patterns that perpetuate discrimination.
The Convention came info, force on 13th Sepember, 1981.. . .
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Thé discussion on the state of the law above, perhaps, helps to explajn the
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In 1981, the Assembly of Heads of State and Government adopted the

African Charter on Human. and Peoples’ Rights which came into force on’

October 21, 1989,

The Charteralso established aregime ofrights, duties and responsibilities for:
the State Parties and exhorts them to putinto place legislation that will enable
citizens enjoy the benefits of those rights. e

Ghdna ratified the Convention on the Elimination. of All Forms of Diserimi-

nation Against Women in January, 1986, Itisalso a State Party to the African
Charter on Human and Peoples’ Rights. ‘ o

Atthe time that the 1992 constitution was being drafted, Ghana had assumed

definite international obligations that needed to be fulfilled. Hence Art 22
and others on the rights of women,

When a country ratifies an international ¢orivention like the Convention on
the Elimination of All Forms of Discrimination Against Women (CEDAW),
it undertakes very specific legal obligations and it is obliged to report
periodically to the appropriate UN bod'y“ _q‘rfm?as:u‘r‘es:fhatﬂ it has taken to
implement the Convention. Tn this case the appropriate body is the Com-
mittee on the Elimination of All Forms of Discrimination Against Women,
By ratifying the Convention, Ghana undertook to adapt its legislation and
introduce new legislation where necessary, in order to translate the rights .
contained in the Convention into national rights for the women of Ghana, -

Article 2of the Conirentioh ernb_odics the pol‘i‘cy'-méasures néeded tobetaken .
by a State Party, upon ratification, these include; o

- embody the principle of equality in national constitution,
., codés or offier Taws and ensure its practical realisation. i

-

establish institutions to protect against’ discrimination,
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i .~ ensure. that public authorities and institutions refrain from

SESE SR

- . diserimination, . . SERETIREE -

~ aholish all existing laws, customs and regulations that
s diseriminate against women, | | :
l:i‘:' k : Lo _‘,. AR ' .- .
The Genvention isa Jegal instrument which sets certain standards for States
Partleg to adhereto,” - - o 3

R S AU R

"ﬁow 'dgé.s ‘t)h@ édnv@ntion affect the'property rights of women in marriage,
one may ask? T

Artigl@ 16(1) of the convention provides: “States Pax"ties shall tal.{e all

’ﬁﬁﬁrgpriét'e measures to eliminate discrimination against women in all
) . . . ] sy

‘matters relating to marriage and family relations... |

‘Artlele 16(1)(1) “The shme rights for both spouses in respest of ovmership,
sequislisn, managemen, ecminjstraton, enjoyment nd disposition o
property whether free of eharge or for valuable congideration™,

Article 16(1 )(G) 'e%:rilg sth i.‘i_ghtS and feﬁpbnsibilitiés durlng mar r iage and at
its dissolution,” . e

It is in the area of family law that it has been most difficult to develog
Intemational standards.: This is because family law rules are most often base g
‘on traditional and/or religious practices that ascribe ;llffergnt 170.135-‘-9 mﬂn@ _‘
women within.the society, .. - e o
‘These distiﬁ;t‘rolés fof méﬁ and wormen explain th.e‘rlights orno-right of men
and women with the family structure, | - ‘

Atticle 16 of fhie Convention I'cb_vef sensitive area'é. bf pﬁvajg '_lazlv thatfj ha:;zse
hithietto be kept “private™ and riot subject to intemational tiles and standards.

.
L}
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It attempts to bring in line with the gental thrust of the Convention on the
issue of equality between men and women in all areas including marriage
and family relations.

All that Article 16 does is to require States Parties to- examine specific
provisions of private law to ensure that they reflect the principles of the equal
rights of women and men. Each state s invited to, take steps. towards
achieving non-discrimination in the important but delicate area.of family
law. In line with the above comments, therefore we are required or invited
to amend our law or introduce new legislation that. would -eliminate the
present discriminatory consequences of the law as it presently operates,
demonstrated in the few cases examined above.

The African Charter on Hliman‘and.l’,edplp,s_" Rights, a]so sets up a human

rights regime and detailed provisions.on women’s rights meant ;tfci enhance
the status of women in Africa. The Charter reaffirms faith in fundamental
human rights, the dignity and worth of the human person and proclaims the
equal rights of men and women., Specifically, it provides in Article 18(3) :

“The state shall erisure the elimination of évery discrimination
. . against women and also ensure the protection of the rights of
- 'women and the child as stipulated'in intérnational declarations '

and conventions.” | DR
By creating a deliberate linkage between it and other international human
rights documents like the Universal Declaration of Human Rights and the
Convention on the Elimination of All Forms of Discrimiination Against
Women, the Charter has created a legal obligation for States Parties. Thisis
as aresult of Art 1 ofthe Charter which provides: - i

PRSP jju.‘,iui‘f'. ey

T N

“The Member states of the Organisation of AﬁncanUmty shall
recognise the rights, duties and freedoms enshrined in this Charter

- and shall undertake to adopt legislative or other measures to give
effect to them.” : RN RS
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Article 23(4) of the International Covenant on Civil and Political Right
(ICCPR)” provides: - .

' " uStates Parfies to the present covenant shall take appropriate stéTI.Js to

~ ensure equality of rights and responsibility of spouises as to martiage,

" duting rharriage and at its dissolution. Inthe case'of dissolution, ”
" provision shall be made for the necessary protection of any pl};ld;gn,

The article envisages that men and women would be accorded cqpal‘trc:alt-
merit within the family, even though it does not define the conicept of family.
Ensuring such equality may require States Parties to eithef adopt legislation
or amend legislation. " "

The arguinént here is that by virtue of Art 18(3) of the African Chatter, all
States Parties are bound by the provisions not just of the gha}rt_er, but alsp gll
other international instruments, such as the 'ICCPR on the right of WOmen
Itis against this background that Art 22(2) and (3) of the.3-19..92. _anstﬂgtmn
of Ghana aré to be viewed. Ghana has assumed legally l?'mldmg‘ ;n?ema_lt;ona}
obligations relating to the property tights of womeri within. qu:nage,fg;paf
cially upon the dissolution of the marriage. The need to put in p}a_cg- the
necessary legislation envisaged by :Art 22(2) and (3)of t_he 1 99?‘ Congtltuthl?
is obvious from the preceding. discussion on the prese’rllt!s'tate.o;f the .la‘fv.-; !
P T P S PR PR S R | | RPR RS Y R T R A
It is true that in a few cases that have come before the cgurts-;so‘me of the
judgeshave been progressive enoughto realise tha;_the services t}‘xat:awoman‘:
renders in'the house as a mother, wife, housekeeper, etey is epqugh to secure
her aportion of the matrimonial property without her havmg toprove in ‘strlw.t
terms that she made financial contributions. The truth is that miany women
do'not bother to pursuie their clairas because they do notkeep the'?Yldéf}Cés
thiey'are not aware that such evidence is necessary ntil it is to? ate.

§oaret el

- . TP e T Covenant
12.  Atithe time of writing: thé Writer is not awarc that Ghatta hag ranlﬁcd _thle Int?matmnal Ctsw‘. o
on Civil-and Political Rights., .1, 1. . oy wor fost Sod nnpe S0
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The fate' of a lot of women is left to the discretion of judgés who are'i'hbt
nec‘essanly gender sensitive, and who are products ofa process of socialisation
wh1c.h does not see the woman as anything else but a minor patther in
marriage. This isa very unsatisfactory situation which must be corrected and
quickly, if Qhana is to move towards achieVing eqtiity as between spouses
upon the dissolution of their marriages. The Constitution has alread

provided the way forward in Art 22(2) & (3 - | ’

il\;c)lr;; 11s not and should not be a part of fnarriage.' ‘The Matrimorii_:all‘ CéﬂSES
/ n(i 1971, Act 367, sees divorce as a measure of last resort, If lays strong
o tp3 2;13 on Feconflhatmn. Sec 8(1) of the Matrimonial \C:au‘seé Act, 1991 )
hiz pr;)wded On the hearing of a petition for divor‘ce,"t'he"petifi()ﬁer ot
t'c'ounse shall inform the court of all efforts made by or on behalf of the
p;f itioner, bot‘h. b.(?for.e and after the commencement of the proéééding to
:3 : i;gt areconciliation. _I.f atany stage ofthe proceedings fp;t di,y,ordé it éﬁpé;fs
o the courts that there is ?.reasonable possibility of reconciliation the court
may adjourn the proc-egdmgs for a reasonable time to enable attempt to be
made to ,effect reconciliation and may direct that the parties to.the marriaée
:Egether withrepresentatives of their families orany conciliator appointed b);
t ;eczﬁzt'; n:;?;auy agreeﬁbie to the parties, attempt to effect a reconciliation.”
€ matter, however, is that divorce has beco in :
; _ > me an integral part
gir ?r?;?ﬁgel:ﬁ'lven,t?fh fact that many marriages will flounder at sofaepgint
¢ litetime of the parties, the pr is totally
ouch i reals tes, t p e:'se‘mt Stqte of the law 1; tofally out of
;Psh; tur:lx:g Sn;c;ther pa?s ofthe world is that the d_omestié skilis of a‘i;vife cou;i:t
as I y monetary contribution that she makes. and nro ‘ ition
Is given to such skills. Tt has been recoenised that i re ol o
isg Jt ecognised thatin most, ifnotall i
it is the concentration of the wif; Jomestic chores. that fren
‘ . ‘ e wiie on the domestic ch h,
husband to engage successfully.in hi 7655 50,25 0 el
. : iccessinlly.in his business so as to make
I many parts of the world today, legislatior ‘ o hat s o
: Arts, / » 1on has been adopted that takes int
:onmc'le;atlon the socio-economic realities, in settling the question of prop?
Ity rights between spouses, upon the dissolution of their inafriagéé.‘ |
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There is however, a disturbing aspect of Art 22(3) which needs to be looked
at, so as to achieve full equality. Whereas Art 22(3)(a) provides that spouses
shall have equal access to property jointly acquired during marriage, Art
22(3)(b) says that upon the dissolution of the marriage, the property is to be
distributed equitably (emphasis mine). = . o

One would like to believe that the choice of words is not deliberate and that
the word equitable used in Art 22(3)(b) is used to mean equally. This is
because givinga Court the diseretion to distribute equitably-gives the Court
a discretioh which leaves too much to chance.' That is the situation that we
have had to live with under the Matrimonial Causes Act, and which has
resuited in the present unsatisfactory state of the law,
Therefore any legislation that is passed in pursuance of Art 22(3) of the 1992
Constitution must clearly stipulate the principleof equality in treatment and
avoid the use of terms like equity which would give the Court the opportunity
once again to exercise their discretion to:the detriment of women.

Iﬁ thinking of the legislation envisaged by Act 2(2)(3) of the 1992 Con-
stitution certain factors ought to'be taken ifito: consideration, such as:

- the length of the m'a\rriage“ S '

, - - the activities undertaken by the spouses |

) T ) - j o

v e if the wife assists the husband, by .for. example, keeping his

shops or minding his business, the length of time she has spent

doing this. = S o

i [ :

oot . .

" even if the womas, doss riot engage in ahy hctivitiés to e
... income, (and this is doubtful) her housekeeping duties;, her
' ..duties as a mother and wife should all be, taken into account.

Hoa Lo e ‘r T

_?e Pl Ty
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It is suggested that the legislation to be introduced, taking into account the
factors listed above, could do the following :

() guarantee 1/3 of all matrimonial properties to the wife should
marriage break up. This should be done regardless of whether
the matrimonial home, for example, was already in existence at
the time of the marriage. This should be the absolute minimum
which any woman faced with divorce should be entitled to, The
figure can then be adjusted upwards taking into account the

financial status of the woman and her contribution to the
household.

(b) Where a wife has an earning capacity equal to that of the
- husband or,very-nearly so, then unless the husband can prove
- beyond doubt that such a wife did not use her earnings towards

- the common good of the family, she should be entitled to 50%

- of all the family property upon the dissolution of the marriage,

(¢) Where the couple engage in business together, then they should
. -be entitled to equal shares of the business and matrimonial
property upon divorce, i.e. 50% each.

(d) where the wife assists the husband in his.husiness then the
minimum figure of 1/3 could be adjusted upwards taking into
consideration all the circumstances of the situation like the

length of the marriage and the leve] of assistance as well as any
-relevant matters, . .

These suggestions could be the first step in the attempt to achieve equality
between men and women in the area of what happens to matrimonial property
upon the dissolution of the marriage," They are by no means perfect and they
would need a lot of thirking and refining in order fo arrive at an acceptable and
workable solution. They ‘are offered here tostart'a'debate, a debate which is

long overdue, and which needs to be undertaken urgently and seriously.

-54

There are. other possible options. One such option -.islthel“radica.l. opt101.1 of
moving away from the common law concept of separa}te propf:?ty in mamage
and adopting the concept of “Community Prqperty?? in'marriage: The basic
premise of this concept, is that property acquiygclifdp;m‘g marriage 1s._<)~\{vne'$i
by both patties, irréspective of the party who abtually ‘purchased it: This
concept also has its own problems, one of t.he most notable being thatin somt;ji
couniries where it operates, the property.is solely managed by the husban
during the marriage. - The consequences ,;.)f._,_t_hl‘s.,_g;rangcmcnt, are just as
devastating, most often, as there are, situatlons‘whe.re;the, husband would
ensure that there. isino property by the time the:marriage.comes to an e_nd..,

R T P S R L T NI T T S S N . [ : [
Co T e T Sy O e S S R

3:4 CONCLUSION
The above discussion has been an attempt to take a look-at the' '.cl,'lrfent
sitnation of the law as it relates' to property- rights of woinen, what the
international dimensions are, in the light of the obligations assumed by
Ghana under International Instruments, and what gou]d be' the way forward
towards achieving equality between spouses in this most important area.
The law allows parties to a marriage to acquire and keep separate property
throughout the subsistence of the marriage. Suqh property remains that of the
spouse who acquired it, What happens in reality, however, is that for most
women, this idea of owning separate property ceases to operate for them as
soonas they get married. Alltheireffortsare channell_ed towards .th_e comimon
goodof the family. Secondly, the very nature of marriage makes 1t\1m1;grat1ve
that property be acquired by both spouses for the common household.

Thus, the concept of matrimonial property is nc.>t one that can be done away
with. If so, then it follows that when the marriage breaks up, the. pkropil;y
should be distributed inan equal mannet so asto help both partles pick up the
pieces of thei lives. -~ * - - .

o . .. . ‘ Ibegi . 1 secure in marriage
Itis only when this is done that women would b'?gll} to fee -
and Ghzna would be firmly on the road to achieving equality between men
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and women in marriage, as required by Art 16 of the Convention on the
Elimination of All Forms of Discrimination Against Women as well as other
international Human Rights Instruments,

However, as it is well known, putting a law in place is only an ,aspectlo,f‘ the
process of achieving equality.

Laws on the statute books can only help in the process of equality if they are
well disseminated, understood and utilised by the people. B

Therefore the quest for the appropriate laws must be accompanied ‘by a
process of education that would involve all stakeholders in the debate, When
all interested parties are part of the debate towards the search for the solution,

an awareness would have been created on the issue of property rights within
marriage. o w

Such an awareness is crucial to the final goal of equality within the family
especially as it relates to matrimonial property. R
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41 INTRODUCTION -

CHAPTER FOUR .

REPORT ON WORKSHOP ON RIGHTS OF
WOMEN UNDER NATIONAL AND
- INTERNATIONAL LAWS

ACCRA, GHANA - April 5-6, 1995

Prepared by: .

Ernestina Naana Hagan, LLB. B.L.. .

CONSULTANT, WOMEN, LAw AND DEVELOPMENT
P.O, Box 958, Airports - Accra

b

‘ 10p on the Rights of Women Under National and International
The Workshop on the Righits of Wq@cn Under National anc ternafiope
Laws was a joint iiiitiati'\?e'pf NCWD and FIDA ar&d was spofisored ¢ y FES
| Ced

IR

: ! ’ L e [ N o .o . - :
Aid N Y B £ I AR TR SRR ER
im o

\ : akers
The main aimofthe workshop was toestablisha for;un} t(: mfg::ilelgﬁgut the:
decision makers, opinion leaders and law enforcement ag

A T o 3 i -de th
1ights of women ynder national -and international laws h‘:slﬂgfm\lml;rlnenp in
-analysis on 'violénce agajnst women and p ropg.r“t)( P

marriage. R
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Specific Objectives

- To make concerted efforts to urge law enforcement agencies to be aware
‘of existing laws affecting women, FRE -
*

*

Actual enforcement of the-iaw

Devise effective means of ensuring the enforcement of the law
To see how national laws can reflect
International treaties

How best opinion leaders and decision makers can disseminate
information to the grassroots

"To begin the documentation of gender related laws for easy access.

the concerns expressed in

%

- Toidentify and discuss some of the salient issu

es involved in ensuring the
main realization of the Rights of Women under

the 1992 Constitution.

Participants

Participants were drawn from law makers, decision makers, opinion leaders,
law enforcement agencies and various institutions and organisations in-
volved in the promotion of women’s rights. These included Amnesty
International, National Commission on Human Rights and Administrative
Justice, National Commission on Civie Education, Prisons Service, The
Ahmadiya’s Movement, Ghana Moslem Mission, The AG’s Office, the
Judiciary, Parliament, The GBC, DAWS, 31st December Women'’s Move-

ment, the Queen Mothers Association, ASWIM, The Ghana Law Reform
Commission, FIDA, NCWD and FES, elc.

Papers Presemted v oo )

i Cida R TP R TET Ly "Li TR

‘Department and'a membér of
“Violerice Against Womenir GhanayA Pervasive

FR R BT

Ms. Fitnat Adjetey -'Stats Attornsy, AG’s
FIDA presented a paperon
Yet Ignored Problem”.
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42 OPENING CEREMONY '

-méndations. She further commended FES for sponsoring the workshop an
 congratulated the organisation on its 25th anniversary.

g >‘.f1' T IR T R

U e ok Chairman of
_ miveraite £ G ¢gon and past Chairman

. Linguistics Department, University of Ghang, Legon and past s

L HE i L P o '

Mrs. Akua Kuenyehia - Senior Lecturer - _pqiygrsij;y_qf thng and E/[ mer:;b:r
of F-iDA-'préééntéd a paper on “Property Rights of Women in Marriage;

National and International Perspectives”.

; ‘ 4 rencwned

Lo o ceremony was chaired by Mrs. Eleanor Arthur, @ renowne

e opening ceremony was chglred . Eleanor Arthur, .
'll:\l:yeir)andgirector’of Women’s World Banking. In h;; openmgrgm;?;s hs::
‘her gratitude to the ofganis 0 nce reposed. .
’ ; ] 10 the organisers for the confidence
expressed her gratitude e reposed i e
the theme for the workshop

espoused on the relevance of > the or the ‘ :
gltllet'h;'eppérticipaﬁts to ‘comié out with practicablé and pragmatic’ recom

b

e d
Dr. (Mrs) Mensah Quainoo, a Member of the Council of NCW\;E)];)\:;?;E};A
all'the participants to the workshop. She congratulated the NC

T

izin  for
 oni their collaborative efforts in organizing the workshop a._1c11d tl}grllkt;g lgggeve
"-sponsoring it. -She entreated the participants to work-'flss_x_ uou.s. y aghie
" the aims and objectives of the ;Workshop;ils;.. RN

Dr. Mayer, the Resident Director of FES, in hls‘-St,atfﬂ,nse'tlt; gzsés;i_ﬂtlﬁ
relevance of the workshop as part of the preparatory actlvmezp to him. are
World Conference on Women in Beijin. The topics, a ccﬁrﬂlgigr facets with
very important and universal and should be explored in all their o

a view to finding lasting relief to women. .

PR

S et ..ilk'”..' ) IR V2 A TR FP
S TER

LI ‘i\;‘.i j_ il

LA FI R

N YT p .l ;o ‘- . ", R ARTIve ':'frthe
“The keynote address was given, by Prof. Flrence Dolphyne, Head o

-
o
&,

NewD:

e ‘1%&3_}3-
L i/;:’:@@

g CETNE s e e e w e
- /
.1‘;\?'
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B N S T

Her address dealt with a number of pertinent issues affecting the right of
women under national and international laws. She was particularly ent%l'used
about the achievements of women since 1975 - The International Womens’
1Year. She Imented, however, over certain negative aspects of customaty
awand p’ract.lces that are used to perpetuate the subordination of women and
systematx'c violations of their basic human rights. She expressed concetn
overthe highilliteracy rate among women, Women’s Rights of Employment
St;-:xual ax}d Reproducti,ve Rights, the issue of Maid Servants Wilzlos;hbod,
Rites, Bride Price, Child Marriage, Female Genital Mu'tilatid;1 (FGM), ete.
She Ci.illed fora change.in the attitude ofthe sociéty and women towards theée
?eganve cultural practices and urged them to tak}a{advantag"e of the existing
aws thé‘lt have been passed to protect women. Law, she siated, is but a tool:
the society should be receptive to the laws - kn’bw their ;xis'féhée c;
appreciate their efficacy before they.can be of bepefit, . . -

The Chairman, Mrs. Eleanor Arthur, in her closing remarks advocated for

resp(;msibilities as well as rights of women. She expressed the need for
gender-desegregated data, and apackage of practical laws affecting the rights

of women, The vote of thanks for th i .
Angelina Wodd of NCWD. - - e opemng ceremony was given bY Mrs

43 SUMMARY OF PROCEEDINGS T
GS O
AGAINST WOMEN - N ,VI(;).;LENCE

I\Tginﬁ;st se;sli\;)él %;1)8 chaired by Mrs. Dora Glover-Tay, a lawyer, and Council
er o - Ms Fitnat Adjetey, a State Attormey of the At

General’s Deptatora \ e ttorney of the Attorney

1ent presented a paper on “Violence Apa
Pervasive Yet Ignored Problem”. She dilatid o he glosal s A
e ] ~ She dilated on'the global 0

Problem of violence against wortien and provides data i1 e O 1€
‘ and provides data to illustrate the o

She then catalogued the various forms of violence practised in Gha"nZ.P"?lint.

A
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These include: -~ - - IR

Female Genital Mutilation (FGM): She preferred this terminology to
Femate Circumcision which to her is amisnomer . Female circumcision, stie
states inno way bears any resemblance to male ciréumecision. 'Quoting from
Nahib Tonbia - Ferale Genital Mutilation - A call for Global Action, “Most
of the penis would be amputated if the equivalent of cliderectomy were to be
performed onmen”. Theill-effects of FGM are presented vividly to show the
cruelty and the harmful nature of this form of violence against women.

Répé: Is still very much alive and rampant because of society’s perception
of women. Rape victims are often treated as the culprits. Law enforcement
agencies do not attach any serious attention to the offence.

Domestic Violence: An ignored phenomena: rape within marriage should
be critically considered. She likens it to the use of force being justified on
account of consent. Does a wife consent to forced sex on marriage? Is
marriage an institution insulated from State’s interference? '
St Ve s Cg
Shethen goes onto refer to a host of cultural practices that constitute violence
against women: child marriage, widowhood rites, polygyny, bride price,
leviratic marriage, sororate marriage, trokosi system, etc.

International Law: She refers to the Converition on the Elimination of All
Forms of Violence Against Women and the African Charter on Human and
People’s Rights and states that Ghana’s ratification of both treaties enjoins
her to promulgate laws to eradicate violence against women. She also makes
mention of the Declaration on the Eliniination of Violerice Against Women.

b RN

Plan OfACtion\ I I o .' é;f o i - R

(1) Data collection on violence Against Women as basis for effectiye action.

8l



(2) Specific laws should be passed under Article 26(2) ofithe 1992
Constitution.
() The Domestic Courts should be used for declaration and realization
- of International Human Rights.

(4); ‘Education to change society’s perception of womén,

RS

() ' Law enforcement agencies should be responsive to'gender violénce.

t
i

soues Raised From The Discussion On Violerice
Against Women S SO

R Co

(@ On the issue and suggestion that violence against men should be
. considered, it was agreed by the participants that thaf was a non-issue
- it is just in the minority of ¢ases. Affirmative action is needed by
women who are always the underdogs. © e

(b)  There is the need to sensitise policy makers, legislators and decision
- makers to enablé them legislate and implement laws that enhancé and
' -promote the Rights ofWoxpen."" SRR AL
() Specific Laws on Violence Against Women should be passed -
- Spouse beating, ‘rape within marriage - Consent o marriage doesnot
‘mean consent to beating and‘rape within marriage. : oo

I . i o !
lence against
.+ women should be made ayailable to law makers and law enforcement

agencies to make them aware of the pernicious nature of the offence.

. R L, oL Lp o
(). Data on the physical and psyshological effects of vio

(e}  Education in all its facets should be intensified to rémove all Vestiges
~ of gender Stereotyping and build confidence and self-esteem in
" Wwomen. - Cliltiire and religion Have enslaved worsien, - =+ 1
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(f)' Amendments of laws and enaciment of Laws-to glve effect to _the
- provisions of the 1992 Constitution and Internat;onal Declaration
and Conventions guaranteeing the Rights of Women,.

[N

Syndicate Session . . .

Parfigifnts wefe divided into three groups and requested to deljberate on
how edugation, legislation and enforcement coyld be used astools to conllbat
violgnes ‘agg!;‘ipsF womern. Eacf; group was gss:lgngc:l,gpg :of the said tools to
allow for iri-depth discussion.

e
Al

The facilitators far the groups were Ms Angelina Laryea, lawyer, FIDA;
Mrs, Qwiredu Gyampoh, lawyer, FIDA; and Ms. Glov.er-Tay., ‘lawyc-:r,‘
NewD. T

L R S U AT E .t-'rétter_ilti(l)}n‘e
Edycation; The group adyocated for an ingrease in _th_.e enrolment, c

and transition of girls in schools, Formal as well as infarmal @ducﬂtlou-otf,
women Was sorely needed. Education ta counteract the harmful effect of

eultura] perception and practices was particularly stressed., ... .

. -..‘-‘l.l. ,..l' AT R R N I R I T, teuthe'dignit}‘,of
Legislation: The need to enact and amenci 1aws| té? promote'the di nity of
WQghen‘was partiularly émphasized. Spegific meritiori Was gpa@c_; of defile-
ment, spouse beating, rape within marriage - all customary practices ﬂ.l?'t ejul"a._
inimical"and-injurious‘ to'persons ='Artiqle*26(2) of the 1992 Constitit on; |
Enforcement: The need to sensitize law enforcement agencies, opinion

leaders,.and fraditional rulers on the seriousness of violence against women
wasstressed. e e U
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44 SUMMARY OF PROCEEDINGS ON PROPERTY
RIGHTS OF WOMEN IN MARRIAGE IN GHANA -
NATIONAL AND INTERNATIONAL PERSPECTIVES

The second session was chaired by Mrs Iris Heward-Mills of the Judicial
Service. Mrs Akua Kuenyehia, a Senior Lecturer in Law, University of
Ghana and a Member of FIDA, presented a paper on the “Property Rights of
Women in Marriage in Ghana - National and International Perspectives”. 1
Mrs Kuenyehia, in her paper analyses the topic under the fo'll'ow:in"g: custom-
ary law, ordinance, legislative provisions and case law and international
dimensions. : G o

Customary Law Marriage: The presenter relied on decided cases to
illustrate the concept of ownership of property acquired by spouses under
Customary Law Marriage. Each party to a marriage can acquire property in
his or her own right. However, the situation is very different with respect to
property that is acquired by the couple during marriage. The basic assump-
tion is that the husband is the head of the family dnd the provider, conse-
quently the wife is duty bound to assist him, and whatever property he
acquires with her assistance being exclusively to the husband. This absolute
position has been modified in situations where there is proof of financial or
material contribution to the acquisition of the, property by the customary law
wife. The burden.of proof - which is not an easy one ~ is nevertheless on the

wife.

Ordinance Marriage: The situation is not different from that pertaining
under customary law marriage. The concept of the husband as the provider
and lord of the manor still prevails,

Legislative Provision and Case Law: The presenter reviewed the
Matrimonial Causes Act 1971, Act 367 with special attention to section 20

64

and section 41(2) and deplored the heavy .rel,ian.cc? placed on the ‘.‘d_lscremig
of the Court”. She advocated for clear cut provisions on .faf:tors that shou
be taken into consideration by the Court whep determining the property
rights,of spouses upon dissolution of the marriage.
International Dimension: The'pre‘sent'éij f;fer.s to the Convention on the
Elimination of All Forms of Discrimination Against Women an.d the Aﬁfl‘c;;n
Charter on Human and Peoples’ Rights and relates th'em to Article22 0 She
1992 éonéti’tﬁtiéﬁ which guarantees the prbperty'ngl"l"cs‘pf spouses. he
reitei'atcd the concept of equality during th.e dctermma}tlon of property rights
of spouges in marriage and at the dissolution of marriage.

Recommendations

She further recommends that any envisaged legislation under Aticle 22(3)
should consider:

(ﬁ) " tﬁg length of tlﬁélxhéfriage e e

(b) theassistance rendesed by a wife in kegping the family, je. asa mother,
wife, minding the family’s business, ete., ., ;.. .

P N L T A NN AL P NI LI ) :
(©) an absolute minimum o ‘one-third of ‘aﬂll:_ matrxmon}ﬁlﬁlzr ogﬁﬁg
should be given to the wife at a disso.lu_uor‘l of martiage, llst o
be adjusted upwards taking into congideration .t-'l-l.ﬁﬂn%licm OS :rt'
the wif¢ and the contribution made to the matrimonial property.
B NI AT SR I

S PO L L O T BRI ' :
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P . .

Issues Raised During Discussi
. on - Property Ri
Women in Marriage: roverty Tlts O'f

1.

~ provisions regarding access to property acquired

Women should know the law affecting property rights in martiage

- the need to have evj .
vidence of “contribution” i

i : o 10n” in whate rm

- witnesses, receipts, etc, at vgr fo

Judges should be sensiti . ‘ o _
of marriage, sensitivetothe plight of women durxng dirssoluthn!

Lobby groups, FIDA, NCWD ‘and the Women NGO’s to assisf '

parliamentarians in their effort to
enac :
the 1992 Constitution. nact laws under Article 22 of

The need for regular seminars on the implications of the marriage °

contract.

aAﬁ: legi;lation 'un‘de',r Ar'ticlg 22 of the Constitution should do
y with the Court’s Discretion and come up with mandatory

during marriage.
Prenuptial contiact should be discussed.. -f‘ '

A debate should be opened on the property rights of wotﬁen in

marriage — to subject the reco i
. mmendations t i
this workshop to a wider audience, nat will come out of

66

o . Coo Ul e 4 e

T TR C e e e
After the discussion on the property rights of women in marriage particip

9. Comumunity of Property system as opposed to the concept of
separation of property under Common Law.

10.  Property here should not be restricted to houses acquired
during marriage but also to all other immoveable properties

— rented premises included.

11.  Seminars should be organiséd for the moslem community
and Imams by FIDA & NCWD on the issue Qf property

~ rights of wo.fnéii.
12. ' Emphasis on legal education - the need to utilise the well-
established organisations, institutions, -churches,
Commission on Civic Education - drama, durbars, media,

ete, : e

o -~

13. .« The institution:of marriage as a subject should be included
in the school curricula. :

. Judges, as final arbiters in divorce proceedings, should be
.‘invited to seminars such asthese, -1, . o
TR (FUPRES
Syndicate Session =
a_,rits
went into syndicate session. They were directed to come out with appropriate
dnd effective: proposals for legislation to. regulate, the, property. rights of
“spouses during and upon dissolution. of the marriage. .
R S o Tt Tt e -{a"r.‘_:: “‘-1."\.-::. TR TR e
Thegroups in their reports affirmed the prineiple of equality as a factor in the
determination of property and rights of women during and at the dissolution
of the marriage. Specific pieces of legislation under Article 22(3) were
proposed. a .
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‘to'use condoms, - i

CHAPTER FIVE

RECOMMENDATIONS .

5:1 VIOLENCE AGAINST WOMEN

1. ‘T%le Law on Defilement of a female under fourteep years of age —
Criminal Code Amendment Act, 1993, should be amended to show the

gravity and inhuman nature of the offence and reflect society’s outrage and
abhorrence of its commission. . :. : o

a) The crime should be a 1st degree felony With‘awminimurn sentence
of 5 years plus a fine not exceeding ¢500,000.00 and in default of
the payment of the fine to a further term of imprisonment not
exceeding the minimum term of imprisonment so specified.

b) Defilement of a female child under 5 years should attract a minimum

sentence of 10 years plus a fine not exceeding ¢500,000.00 and in

default of the payment of the fine to a further term o,f imi)risonment
not exceeding the minimum term of imprisonment stipulated.

%O.dipouse beating should be made a specific crime under the Criminal

31; go'rce.d Sex n marriage or rape in marriage should be criminalised under
the riminal c°d°_' This is very essential if women are o be protected from
he AIDS pand_emlq and sexually transmitted diseases. Women need to have
rights over their sexuality and be able to say “No” when a husbandrefiises

. A,
P AR
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4. Specific' laws 'should be enacted to give effect to the provisions of
Article 26(2) which states: “All customary practices which dehumanise or
are injurious to the physical and mental well-being of a person are
prohibited.”

The customary practices include:

The Trokosi system, Child Marriage, Bride Price, Levirate and Sororate
Marriages, etc. oo e L ‘

5. ~Special police stations and or special units in the police services and
special courts/tribunals should be established to deal specifically with the
issue of Violence Against Women. These stations, units and courts shouild
be gender sensitive and friendly to encourage women to seek redress.

6. Parliameptarians should be supported in their effort to. enact.laws that
promote and safeguard the rights of women.. . .. . .. .
1. Education as an effective tool in changing the aftitudes of perceptions
of the society. towards women should be intensified, Girls education should
be given added emphasis. ‘

8. 'All ‘sectors of the society including women NGOs, human rights
activists, religious organisations, opinion leaders, queen mothers, law
.enforcement agencies should be involved in the fight against violence
perpétrated oh ‘Wothen. . 0 T e T

Lo » o
PN IR RS BERNSLS AL AN ,‘}1 st

it L f AT o Ty [
violence perpetrated on Wwomen.
I S T

L AT O R R R N ooty

9. The media should be recognised as an important ally in the fight against

5:2 PROPERTY RIGHTS OF WOMEN IN MARRIAGE -

1. Any legislation contemplated under Article 22(2) of the 1992 Constitution

... should state in clear and unambiguous, terms. the principle of equality

as the underling factor in the determination of property rights of
spouses in marriages and at the dissolution of marriages.

‘6o



2. The matrimonial home is the sanctuary of the spouses and should be
jointly owned by the parties of the marriage, during the subsistence of
the marriage or at its dissolution, | |

3. The matrimonial property or property acquired during martiage should
be distributed among the spouses equally ha_ving regard to the following;

a) The length of the marriage;

b) The activities undertaken by the spouse;

¢) The assistance ofa Spouse - keeping spouse’s business, home; baby
sitting, and rendering of spousal duties; - : ' o

d} The earning capacity of 'spouses; . |

€) Actual financial contribution of the spouses in the acquisition of the
matrimonial property, 2 .

4. Full disclosure of property owned by parties to a marriage should be
made to ascertain properties that are acquired during marriage,

3. Any Legislation passed should have the welfare and interest of children
at heart, ' ' T

6. Legislation to protect women and children from hatdships arising out
of the breakdown of marriage during divorce proceedings.

7. There should be a clear definition of thﬁel' property rights of the wifé/
wives within monogamous and polygamous marriages, :

8. Special matrimonial courts should be established to deal humanely
and expeditiously with cases concerning property rights of women in
~ marriage. _
9. A special ministry for women with wider powers than NCWD should
- be established. S T
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