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A central finding is the considerable extent to which official UPR state recommenda-
tions do in fact reflect perspectives and themes contained in recommendations of
Civil Society Organizations (CSO).

While these findings do not prove that CSO recommendations lead to related state
recommendations, they do show that at least state recommendations encompass
CSO recommendations to a significant extent.

More specifically, CSO (as well as state) recommendations concerning disabilities
(representing economic, social and cultural rights) and freedom of expression (civil
and political rights) reflect a much higher acceptance rate for the former.

A majority of these state recommendations, however, were framed in more general
terms than those proposed by CSOs, thus allowing States under Review more discre-
tion in terms of defining compliance.

In general, the research suggests that CSO engagement in the UPR process is worth-
while and should be accentuated, especially in Asia. The high correlation between
CSO and overall state recommendations supports the legitimacy of the UPR process.
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1. Introduction
1.1 Overview

In 2008, the United Nations Human Rights Council
(HRC) launched a new initiative, the Universal Periodic
Review (UPR), to strengthen human rights norms and
practices across the world. The UPR is a process through
which UN member states’ human rights records are ex-
amined according to criteria outlined by the HRC, and
other states provide recommendations on how their
human rights practices could be improved. While state-
to-state »peer« interactions are at the heart of the UPR,
the process also offers some scope for non-govern-
mental civil society organizations (CSOs) to advocate
for improved observance of human rights. CSOs may
participate in the UPR by submitting their own written
observations and recommendations prior to the formu-
lation of official state recommendations. Focus on the
role of the CSOs is very important since the extent to
which CSOs’ concerns are reflected in the official state
recommendations has implications for the effectiveness
and bona fides of the UPR. Without CSO input into the
recommendation process (as well as overseeing state
compliance with accepted recommendations), the UPR
would be a more isolated, weaker and less legitimate
mechanism.

Given these factors it is important to examine the level of
impact that CSOs really are having on the process. This is
of interest to CSOs around the world; it can give them a
greater understanding of the extent to which their input
makes a difference in the review and therefore is worth
the time and effort to engage with the UPR. Meaning-
ful CSO involvement is also important for participating
states and the official HRC community. It contributes to
a determination of whether the UPR reflects widespread
input and participation or if, by contrast, it is merely a
vapid diplomatic exercise which carries little actual sub-
stantive weight or import.

Since CSOs are by definition independent from govern-
ments, they bring a different perspective to the process;
CSOs can publicly criticize and call for policy change on
matters that national governments might be inclined to
avoid. Furthermore, the peer-to-peer nature of the UPR
may influence states to soften their recommendations to
avoid risking strains in bilateral political, economic and
security relationships with the states undergoing these
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reviews (SURs). CSOs are not bound by this concern, and
so they may be more likely to seek stronger and more
controversial recommendations.

In light of the importance of CSO influence in the UPR
for securing meaningful human rights improvements,
there is a need for empirically-based research to deepen
understanding of this influence and how it may evolve as
the process matures. The purpose of this paper is there-
fore to examine the extent to which the human rights
concerns of CSOs are reflected in state UPR recommen-
dations and accepted by the SuRs.

This paper identifies and codes CSO recommendations
in the OHCHR stakeholder input summaries for each
SuR. Using the online database at UPR-Info.org, these
CSO recommendations are then compared to actual
recommendations made from one state to another and
assigned a match level (no match, general match, spe-
cific match) determining the extent to which state rec-
ommendations encompass CSO recommendations. The
database also includes additional information which is
presented in the Research Scope section of this paper.!

1.2 UPR Process

While engagement in the UPR is voluntary, in practice all
UN member states have agreed to participate and have
their human rights records examined.? The UPR process
now functions as a four and a half year cycle during
which all member states undergo a review; by March of
2012, the first cycle was completed and the second cycle
is currently underway.

The initial part of each state’s review involves the prepa-
ration of three documents: 1) a national report produced
by the SuR; 2) a report by the Office of the High Com-
missioner for Human Rights (OHCHR) compiling UN
information on the SuR; and 3) a report by OHCHR sum-
marizing information submitted from CSOs, civil society,
and other stakeholders. After the information on the
SuR is prepared, the review is conducted during a meet-
ing of the Working Group on the UPR in Geneva, which

1. The database is accessible at http://www.uvm.edu/cdae/?Page=bios/
mcmahon.php&SM=bios/biossubmenu.html.

2.Israel participated in the first round but has postponed its review in the
second round due to concerns about biased input from other states, UPR
Info, 2013, March 21.


http://www.uvm.edu/cdae/%3FPage%3Dbios/mcmahon.php%26SM%3Dbios/biossubmenu.html.%20
http://www.uvm.edu/cdae/%3FPage%3Dbios/mcmahon.php%26SM%3Dbios/biossubmenu.html.%20

is made up of the member states of the UN Human
Rights Council. The SuR then engages for 3,5 hours in an
interactive dialogue with the Working Group. A report
containing recommendations is produced and adopted
by the Working Group. The Working Group report and
the SuR'’s responses to the recommendations are then
included in a final outcome document that is adopted at
the next plenary session of the Human Rights Council.?

While only national governments may officially make
recommendations to SuRs, there are multiple potential
areas for CSO advocacy and input. These opportunities
include 1) encouraging the state to conduct national
consultations to inform the national report, accept UN
special procedure visits, and ratify human rights treaties;
2) submitting information on human rights situations to
treaty monitoring bodies and through the UPR; and 3)
advocating for states to officially accept relevant rec-
ommendations made via the UPR and then implement
them, for example through of CSO statements at the
end of the adoption session and the use of »official«
Side Events during UPR WG sessions and HRC sessions.*
The written submission of information is a particularly
significant avenue for CSOs to participate in the UPR be-
cause their observations and recommendations may be
incorporated into the official documentation authored
by OHCHR in preparation for a state’s review.

The focus in this paper is particularly on the second el-
ement, that of CSOs submitting reports to the OHCHR
regarding human rights conditions in states to be re-
viewed, including suggested recommendations for re-
viewing states to make. According to HRC Resolution
16/21, which clarifies the working procedures for the
UPR, the review should take into consideration credible
and reliable information from other relevant stakehold-
ers. These include, »inter alia, CSOs, national human
rights institutions, human rights defenders, academic in-
stitutions and research institutes, regional organizations,
as well as civil society representatives.«> OHCHR accepts
from these actors short written submissions on human
rights issues in the SuR and uses the information to draft

3.0OHCHR, n.d.,a.

4. Lawrence Moss (2010). Opportunities for Nongovernmental Organi-
zation Advocacy in the Universal Peer Review Process at the UN Human
Rights Council. Journal of Human Rights Practice, 2(1): 122-150.

5. OHCHR, A Practical Guide for Civil Society - Universal Periodic Review,
http://www.ohchr.org/EN/HRBodies/UPR/Documents/PracticalGuideCivil-
Society.pdf, 11.
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a »Summary of Stakeholders’ Information« document.
To encourage the inclusion of information in the summa-
ry document, CSOs are to present their information by
first generally defining the issue at stake, providing illus-
trative examples, and then offering recommendations.®

1.3 Research Scope

While to date there is a paucity of empirically-based
studies on this subject, research was conducted in 2010
on child-focused CSO engagement in the UPR. Overall,
CSOs in this survey expressed the opinion that partici-
pating in the UPR was worthwhile and had unforeseen
benefits, such as facilitating opportunities for network-
ing and developing useful relationships with national and
international actors. In addition, respondents identified
post-review follow-up as a critical aspect of the process.”

The ability of CSOs to have their concerns raised through
the UPR process was also examined in a study of the
16 states reviewed in 2008 during the second UPR ses-
sion. Moss analyzed the extent to which a broad range
of CSO interests were reflected in state recommenda-
tions made to the SuRs, and the extent to which these
recommendations were accepted by the SuRs. The
study identified 745 CSO concerns (factual statements,
observations, and recommendations) included in the
stakeholder summaries for these 16 SuRs; 70 per cent
corresponded to actual recommendations made by UN
Member States. While this demonstrated CSOs’ abili-
ty to bring attention to their human rights issues, only
38 per cent of the recommendations corresponding to
CSO concerns were accepted by the SuRs. In contrast,
state recommendations that did not correspond to CSO
input had an acceptance rate of 57 per cent.?

The results of this earlier research (with limited sample
sizes) has suggested that CSOs are achieving some suc-
cess in advancing human rights through the UPR, which
has implications for the effectiveness and legitimacy of
the mechanism; this paper is designed to add to this
knowledge base.

6. UPR Info and NGO Group for the CRC, n.d.,b.

7.Ed Renshaw (2010). Universal Periodic Review: The Status of Children’s
Rights. Child Rights Information Network (CRIN). Retrieved from http://
www.crin.org/docs/FileManager/Status_of_Childrens_Rights_in_the_UP-
R_2010_22ndnov.pdf

8. Moss, op. cit.


http://www.ohchr.org/EN/HRBodies/UPR/Documents/PracticalGuideCivilSociety.pdf%2C%2011.
http://www.ohchr.org/EN/HRBodies/UPR/Documents/PracticalGuideCivilSociety.pdf%2C%2011.
http://www.crin.org/docs/FileManager/Status_of_Childrens_Rights_in_the_UPR_2010_22ndnov.pdf%20
http://www.crin.org/docs/FileManager/Status_of_Childrens_Rights_in_the_UPR_2010_22ndnov.pdf%20
http://www.crin.org/docs/FileManager/Status_of_Childrens_Rights_in_the_UPR_2010_22ndnov.pdf%20

This paper presents research from an evolving database
containing CSO-suggested recommendations contained
in the UPR summaries of CSO submissions. A compari-
son is then made between these recommendations with
those actually made by states, to determine the extent
to which there is a correlation. It is not possible to prove
causation i.e. whether states made these recommen-
dations as a result of the CSO suggested recommen-
dations.® However, examination of the extent to which
CSO concerns are reflected in state recommendations
can at least demonstrate the level to which CSO inter-
ests are correlated, and thus represented, in the process.
This research provides useful data of value and interest
to the UPR, CSO human rights and academic commu-
nities. Such subsidiary areas of attention include levels
of acceptance/other SuR responses to these recommen-
dations, especially compared to non-CSO suggested
recommendations; which states/regions are most likely
to make recommendations consonant with those of the
CSOs; whether there is a relationship between action
levels in state recommendations and the issues raised
by CSOs; which issues receive the most CSO focus, and
which issues are most likely to be reflected in state rec-
ommendations.

This paper also examines the influence of CSOs in two
specific issue areas, disability rights and freedom of
opinion and expression. These issues were selected to
provide a comparison between an issue in the economic,
social and cultural (ESC) rights area (disability rights), and
one in the civil and political (CP) rights area.

1.4 Methods

The analysis encompasses UPR sessions 3-13, from De-
cember 2008 through May 2012.1° It is based on the
CSO-submitted content of the OHCHR's Summary of
Stakeholder Information documents for each SuR. The
usage of certain action verbs (ask, call on, encourage,
must, propose, recommend, should, suggest, and urge)

9.This would be challenging to demonstrate from a methodological
perspective. It would be possible to examine whether the language em-
ployed by states in recommendations is identical to that proposed by
CSOs, which would strongly indicate causation. But states are likely to
change and edit recommendation language for a host of reasons, in-
cluding in some cases a desire not to appear to be simply repeating CSO
recommendations.

10. Since the first two sessions were start-up in nature the data they pres-
ent is not necessarily representative of the subsequent process.
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determined whether a statement would be considered a
recommendation. Recommendations were inputted in-
dividually and then coded by session number, SuR, and
issue category.

Next, using the online database of state-made recom-
mendations at UPR-Info.org, each CSO recommenda-
tion was compared by identifying key issues to official
UPR recommendations made from UN Member States to
SuRs. Each CSO recommendation was assigned a match
level (no match, general match, specific match) to rep-
resent how closely it corresponded to state-made rec-
ommendations on the same issue. A broad definitional
approach was taken for assigning the match level; if
there was a state recommendation on the same issue as
the CSO recommendation and the former could reason-
ably be interpreted to encompass the latter, then it was
judged to be at least a general match. To earn a match
level of »specific,« the corresponding state recommen-
dation had to include most of the exact components, if
not actual language, of the recommendation. For CSO
recommendations that had either a general or specific
match to a state recommendation, the response of the
SuR to the state recommendation (accepted, general re-
sponse, no response, rejected) and the action level of the
state recommendation were also recorded for analysis.

The results of this study are subject to certain assump-
tions and limitations. One assumption is that CSO rec-
ommendations contained in original submissions were
consistently and comprehensively included in the OHCHR
stakeholder summary documents. Based on limited ran-
dom checking, it appears that this is the case, although
we found that a modest number of CSO recommenda-
tions were omitted. The writing style of the summaries
also varied considerably, with some documents contain-
ing mostly observations and passive language and oth-
er summaries containing many action statements and
a diverse set of action verbs. These inconsistencies in
OHCHR treatment of stakeholder summaries may have
the effect of somewhat minimizing the extent of CSO
input.

The existence and impact of Government Non-govern-
mental Organizations (GONGOs) must also be consid-
ered. GONGOs are allegedly non-partisan organizations
which in reality are instituted and/or supported by gov-
ernments in order to influence the civil society sectorin a
more pro-government direction, and to give the appear-



ance of a sector which supports the government. The
participation of such organizations in the UPR recom-
mendations has resulted in some cases in an inflation of
»soft« recommendations and positive state responses.
The scope of this problem is reduced, however, when
one looks at the totality of the 27,000 recommenda-
tions made to date in the UPR process. GONGOs do not
exist everywhere. And in some places where they do,
they may not be numerous or influential. They may not
be well-enough organized to seek to influence the UPR
process; to do so they have to convince other countries
to take up their so-called recommendations. Anecdo-
tal evidence suggests that GONGOs may have been ac-
tive in the China, Venezuela and Cuba UPR reviews, but
there is no credible database or other type of analysis
that specifically identifies NGOs by GONGO status. And
definitions of what constitutes and GONGO may differ.

It is also important to note that this study focuses on
CSO recommendations contained in the OHCHR report
summary process. It does not capture the impact of CSO
recommendations that may have been made directly to
embassies in-country or diplomatic missions in Geneva
as states were formulating their recommendations and
which did not find their way into the OHCHR compila-
tions. Other research limitations include the subjectivity
involved in assigning match levels to recommendations,
and the need to disaggregate compound recommen-
dations contained in the summary documents into in-
dividual recommendations for analysis. Given these
challenges it is unlikely that the findings in this paper
would be replicated exactly. Owing to the large sample
size, however, the limited scale of these challenges rein-
forces the overall validity of these findings.
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2. Results
2.1 Overview Data

Sample Number of CSO-based Recommendations. 6,967
recommendations were identified as proposed by CSOs.
Due to resource limitations 2,448 recommendations are
analyzed here regarding the extent to which they were
reflected in official state recommendations." To help en-
sure an accurate distribution of recommendations, these
CSO recommendations were selected systematically on
a periodic (i.e. every second recommendation) sequen-
tial basis. This amount (35 per cent of CSO recommen-
dations) reflects a 99 per cent probability of a 3.5 per
cent or less margin of error in the data."”

Coding of Recommendations. The 2448 CSO recom-
mendations selected for analysis were assigned codes 0,
1, or 2 corresponding to their match level. The 0 coding
refers to CSO recommendations that are not reflected
in state recommendations; the 1 coding refers to CSO
recommendations that have some measure of similarity
to state recommendations, while 2 codings are identical
or quasi-identical to CSO recommendations. Examples
of coding:

= Code 1 (General). CSO Recommendation: Amnesty
International recommended that Bahrain allow demon-
strations for election purposes.

State Recommendation: Japan recommended that the
government of Bahrain implement the necessary meas-
ures to guarantee freedoms of expression, association
and peaceful assembly.

= Code 2 (Specific). CSO Recommendation: HRW rec-
ommended that Kazakhstan establish a cap on defama-
tion awards.

State Recommendation: The Netherlands recommended
that Kazakhstan revise its legislation on criminal libel, to
limit defamation awards.

11. More than 2448 CSO-suggested recommendations were actually
made as some states presented identical or similar recommendations.

12. http://www.surveysystem.com/sscalc.htm, The margin of error for a
35 per cent sample is 2.2 per cent but this figure has been adjusted to
reflect a modest bias in sample selection of disability and freedom of
opinion and expression recommendations.


http://www.surveysystem.com/sscalc.htm

Figure 1: Incidence of CSO Recommendations
Reflected in State Recommendations
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Figure 3: Regional Distribution of States
Making Recommendations
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Incidence of CSO Recommendations, Reflected in State
Recommendations. 1631 of the 2448 identified CSO rec-
ommendations are reflected in state recommendations.
Thus two-thirds (67 per cent) of CSO recommendations
are represented in either a general or specific fashion in
official UPR recommendations. This finding is of central
importance as it demonstrates the extent to which CSO
perspectives are reflected in the UPR process.

Figure 2: Level of Specificity of State
CSO-Suggested Recommendations

41%

59%

Somewhat Reflected M Exactly Reflected

Level of Specificity of State CSO-Suggested Recommenda-
tions. Distribution of code 1 and code 2 recommendations:
Of the state recommendations reflecting CSO suggested
recommendations, 59 per cent are coded as code 1 and
41 per cent as code 2. Thus, about three-fifths reflect the
CSO recommendations in a general fashion while the rest
are close or identical to the CSO recommendations. When
non-acceptances are factored in, they constitute 33 per
cent of the total, while code 1 recommendations are
40 per cent and code 2 recommendations 27 per cent.

Regional Distribution of States Making Recommenda-
tions. There is a general similarity between CSO-sug-
gested recommendations and the overall number of
recommendations in terms of the regions from which
these recommendations emanate. Mirroring other pat-
terns of UPR utilization, Africa and Asia have a similar
approach with fewer CSO recommendations than over-
all, while for EEG and GRULAC the reverse is true as they
reflect somewhat more CSO recommendations than
overall. WEOG makes the large plurality of recommen-
dations in both cases.

Figure 4: Regions Receiving Recommendations

35% -
30% -
25%

20% -
CSO Recommendations

15% 4 m Overall
10% -

5% -

0%
Africa Asia EEG  GRULAC WEOG

Regions Receiving Recommendations. In comparison
with overall recommendation patterns, the lowest per-
centage of CSO- suggested recommendations were di-
rected at Asia. Africa and GRULAC also had fewer CSO
than overall recommendations, although that difference
was less profound than when compared with Asia.
Conversely, EEG and WEOG had larger percentages of
CSO-suggested recommendations than overall.



Figure 5: Intra-Regional Recommendations
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Intra-Regional Recommendations. Africa, EEG and es-
pecially WEOG's recommendations within their own
regions reflected CSO recommendations to a greater
extent when compared to all recommendations made
within their own regions. Asia-Asia recommendations,
by contrast, were significantly less reflective of CSO rec-
ommendations than those made in other regions. This
suggests a lower level of NGO activity, at least as re-
gards engagement with the UPR, in the Asia region as
a whole.

Figure 6: SuR Acceptance Rates
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SuR recommendation acceptance rate of 74 per cent.”
Rates of rejection and general/no response reactions by
SURs (the latter mainly serve as de facto rejections of rec-
ommendations as states are not committing themselves
to fulfilling the recommendations).

Figure 7: Acceptance Rates by Region
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State Response

Acceptance Rates by Region. Four of the five regions
had either equal or slightly higher acceptance rates of
CSO-suggested recommendations as compared to the
overall recommendations. WEOG was the outlier in this
case, with 15 per cent fewer overall recommendations
accepted than CSO-suggested recommendations.

Figure 8: Action Levels of Recommendations
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SUR Acceptance Rates. This figure represents rates of
acceptance by States of CSO-suggested recommenda-
tions compared to overall recommendations. These data
point out that four-fifths of the State recommendations
reflecting CSO perspectives are accepted by the State
under Review. This is modestly higher than the overall
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13. The CSO acceptance figure totals more than 100 per cent because in
some cases more than one state made this recommendation.



Action Levels of Recommendations. Comprising a one to
five scale™, the action level pertains to the overall action
actually requested by the recommendation and the first
verb in the sentence; the scale ascends from minimal ac-
tion (1) to specific action required (5).

A plurality of recommendations (40 per cent) are catego-
ry 4, while a third are category 5. They are trailed by cat-
egories 2 and 3, with a very small number of category 1
recommendations. Although category 4 recommen-
dations are modestly more represented in CSO recom-
mendations these figures are highly consonant with the
distribution of action categories of the overall recom-
mendations.

Figure 9: Top Eight Issue Categories Reflected in
CSO Recommendations

Justice ] 11%
Rights of the Child ] 10%
International Instruments ] 9%
Women's Rights ] 7%
Freedom of the Press ] 6%
Minorities ] 6%
Detention Conditions ] 5%

Disabilities 5%

0% 2% 4% 6% 8% 10% 12%

14. The action category scale provides an assessment of the type of rec-
ommendation made based on the verbs utilized in the recommendation
language. A rating of 1 is for recommendations directed at non-SuR
states, or calling upon the SuR to request technical assistance, or share
information; a rating of 2 is for recommendations to continue or maintain
existing efforts; a rating of 3 is for recommendations to consider change;
a rating of 4 is for recommendations of general action (i.e. address, pro-
mote, strengthen, etc.); and a rating of 5 denotes recommendations
calling for specific, tangible and verifiable actions. More information on
the action category scale is available at Edward McMahon (2012). The
Universal Periodic Review: A Work in Progress. Friedrich-Ebert-Stiftung,
http://library.fes.de/pdf-files/bueros/genf/09297 .pdf and www.upr-info.
org/IMG/pdf/Database_Action_Category.pdf.
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Figure 10: Top Eight Issue Categories Reflected
in Recommendations for $3-13

International Instruments 20%
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Top Eight Issue Categories in CSO and Overall Recom-
mendations. Six of the eight top issues are reflected in
both figures are on both lists, although there is some
variation in terms of the overall percentages accorded
them. For example, CSO-suggested recommendations
reflect a broader, flatter distribution of range of issues.
Overall recommendations are more focused with, fopr
example, the top issue, international instruments almost
doubling the top CSO recommendation issue of justice.
The focus on international instruments likely reflects rec-
ommending state orientation towards a state-to-state
type recommendation which is typically less of a focal
interest of CSOs. In addition, CSO recommendations
reflected in state recommendations closely reflect the
issue distribution of all CSO recommendations.

2.2 Case Study

Focus is now directed on how CSOs approach the UPR
mechanism regarding two specific issue areas, disability
rights and freedom of opinion and expression, through
UPR sessions three to thirteen. These issues were select-
ed to provide a comparison between one representing
the economic, social and cultural (ESC) rights area (disa-
bility rights) and one representing the civil-political (CP)
rights area. This case study was included in this research
given ongoing debates about ESC and CP rights e.g.;
would CSOs approach ESC and CP rights differently?
Would states respond differently depending on the ESC
or CP-oriented nature of the recommendation? Would
acceptance rates differ?


http://library.fes.de/pdf-files/bueros/genf/09297.pdf
http://www.upr-info.org/IMG/pdf/Database_Action_Category.pdf
http://www.upr-info.org/IMG/pdf/Database_Action_Category.pdf

As noted in previous research undertaking such analysis
is complicated and challenging. Many of the issues ad-
dressed in the process do not neatly translate into ESC or
CP rights; they relate very much to the individual coun-
try context. In addition, some recommendations are
procedural and non-issue specific in nature (i.e. Special
Procedures visit invitations, adherence to human rights
treaties).” So the case study here reflects only 2 issues
which are fairly clear cut in their adherence to ESC or
CP rights.

Figures 11: Match Level between CSO and Overall
Match Level between CSO and Overall Recom-
mendations (Disability Rights)

Specific Match,
17%

No Match; 22%

General Match,
61%

Figures 12: Match Level between CSO and Overall
Recommendations (Freedom of Expression)

Specific Match,
25%

No Match; 18%

General Match,
57%

15. McMahon, op. cit., p. 21.
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Match Levels. Overall, the results demonstrated some-
what higher matching levels of CSO recommendations
for these two issues as compared to all recommenda-
tions. 78 per cent of CSO disability recommendations
and 82 per cent of CSO freedom of opinion and expres-
sion recommendations corresponded at least some de-
gree to state recommendations. A significantly smaller
portion of CSO recommendations, however, (17 per cent
for disability rights and 25 per cent for freedom of opin-
ion and expression) specifically matched corresponding
state recommendations. These figures are lower than
the 41 per cent number for all CSO-suggested recom-
mendations made by states.

Figures 13: Action Level of CSO Recommendations
(Disabilities)

- 09
Level 150% | vel 2;13%

Level 3; 5%
Level 5; 35% 0

Level 4; 47%

Figures 14: Action Level of CSO Recommendations
(Freedom of Expression)

Level 1; 0% __\Level 2;2%
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Action Levels. For both disability rights and freedom of

opinion and expression recommendations, about half

were at action level four and over one-third were at



action level five, the most specific action level. Recom-
mendations on freedom of opinion and expression were
slightly more specific than disability rights ones (53 per
cent versus 47 per cent for level four, respectively; and
36 per cent versus 35 per cent for level five, respective-
ly). It is notable that the results for CSO recommenda-
tions on both disability rights and freedom of opinion
and expression generally resemble the action category
breakdown of the overall recommendations for sessions
3-13 (2 per cent for category 1; 14 per cent for category
2; 10 per cent for category 3; 39 per cent for category 4;
and 35 per cent for category 5).

Figures 15: Responses to Recommendations by
SuR (Disabilities) Responses to Recommendations
by SuR (Disabilities)

General/No

Rejected; 4% /_Response; 2%

Accepted ; 94%

Figures 16: Responses to Recommendations by
SuR (Freedom of Expression)

General/No
Response; 23%

Rejected; 11% '
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Responses to Recommendations. Finally, trends are not-
ed in SUR responses to state recommendations that cor-
responded to CSO recommendations. Figure 4 shows
that there were significant, large differences between
the two issues than observed in other results. The rec-
ommendation acceptance rate was 94 per cent for disa-
bility rights and 66 per cent for freedom of opinion and
expression; conversely the rejection rate was 2 per cent
and 23 per cent, respectively. For freedom of opinion
and expression recommendations, states also made
modestly greater use of alternatives to explicit accept-
ance or rejection, with »no response« at 3 per cent and
»general response« at 8 per cent; this was only 1 per
cent and 3 per cent, respectively, for disability rights.

3. Discussion of Findings

A reasonable a priori hypothesis would suggest that CSO
recommendations utilized by states would be more tar-
geted and specific than overall state recommendations.
This is based on the recognition that CSOs have specific
policy-oriented foci and have less need to factor in the
broader range of interests and diplomatic concerns than
do states. The research presented here, however, pre-
sents a more nuanced view of the CSO-state relationship
regarding UPR recommendations; to cite the title of a
recent Hollywood movie, »It's Complicated«.

A central finding of this research is the considerable ex-
tent to which official UPR state recommendations do
in fact reflect perspectives and themes contained in
CSO recommendations.'® While there is no assertion of
causation, it is credible to infer that CSO perspectives
and input do have an impact on state recommenda-
tions. At a minimum, it appears that states share inter-
ests reflected by the CSOs. In addition, in many respects
CSO recommendations mirror several overall patterns,
for example in the percentage of acceptance rates, the
regional distribution of recommending states, and the
distribution of action categories. These factors provide
greater legitimacy to the UPR process, as it appears not
to be functioning in isolation from broader societal per-
spectives and concerns; the process benefits from CSO
input.

16. These findings correspond to those generated by Moss in his 2010
study although that study, with a smaller sample size, suggested a lower
acceptance rate of CSO-suggested recommendations.



SuRs, however, had modestly higher acceptance rates
of CSO-suggested recommendations than of overall
recommendations. What could be the reasons for this
apparent contradiction of the thesis that by virtue of
their more targeted and specific nature CSO-suggest-
ed recommendations would be more likely to be re-
jected?

The answer may lie in the 59-41 per cent breakdown in
favor of more general (code 1) types of recommenda-
tions actually made by states. This suggests a proclivity
on the part of states to generate less targeted and spe-
cific recommendations, while addressing many of the
same themes as those raised by CSOs. The effect of this
is ambiguous - while the more general state recommen-
dations tend to encompass a broader range of poten-
tial situations than do the typically more specific CSO
recommendations, assessment of state compliance with
the former types of recommendations is also more sub-
jective i.e. less tangible and verifiable. Thus with regard
to accepted recommendations, states have more leeway
in defining whether or not they have fulfilled their com-
mitment. It is also of interest that there are few state
recommendations utilizing identical language to that of
CSOs. A contributing factor for this can be a desire on
the part of states not to appear to be merely repeating
CSO recommendations.

WEOG and EEG received comparatively more CSO rec-
ommendations. A credible explanation for this is that
EEG and WEOG have more domestic CSOs in these re-
gions with resources to focus on the UPR exercise. There
also appears to be a consonance between the code 1
and code 2 categories of CSO-suggested recommen-
dations and the 4 and 5 action categories. 40 per cent
of all overall recommendations were in category 4; the
figure of code 1 CSO-suggested recommendations was
39 per cent. The corresponding numbers for category 5
and code 2 recommendations were 34 and 27 per cent.

It is very possible that the code 1 recommendations
tended to be more specific coming from CSOs but then
were made more general by the recommending states —
thus having the effect of moving them from what would
have been action category 5 to action category 4. States
may have a range of reasons for doing this, ranging
from a general diplomatic propensity for less binding
language to a desire not to be too »strict« with other
states in anticipation of similar reciprocal treatment. This
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perspective leads directly to a core suggestion that CSOs
and states alike anchor their recommendations in specif-
ic, concrete and verifiable language.

The distribution of CSO-suggested recommendations
encompass a broader array of issues, and is thus »flat-
ter« in percentage terms than that reflected in the overall
breakdown of recommendations by issue(s). Additional
research would be required to identify why this may
be the case, but a logical explanation is that there are
some issues of greater specific concern to states than to
CSOs. Also, the top issue in the overall category of state
recommendations is that of adherence to international
instruments — a recommendation which may be of more
interest to states, and one that they feel comfortable
making than other, more potentially sensitive types of
action-oriented recommendations. Conversely, it may
be a topic of relatively less interest to CSOs.

The case study results show that CSO concerns related
to disability rights and freedom of opinion and expres-
sion are overwhelmingly reflected, to at least some de-
gree, in the official state recommendations. However,
only a quarter of CSO recommendations highly match
corresponding state recommendations; this suggests
that work is needed for CSOs to have specific, targeted
impact on the substance of official recommendations in
these issue areas.

Compared to the two-thirds acceptance rate of all offi-
cial state recommendations from the first UPR cycle, this
case study’s CSO recommendation acceptance rates of
94 per cent for disability rights and 66 per cent for free-
dom of opinion and expression indicate that for these
issue areas CSO concerns are being successfully promot-
ed via the UPR. However, while SuRs tended to accept
CSO recommendations on both issues, the rejection rate
was much greater for freedom of opinion and expres-
sion than disability rights (23 per cent vs. 2 per cent,
respectively). This indicates that states are less receptive
to recommendations on issues that are more political
and challenging to state power; a finding which echoes
previous related research on this topic.”

While the UPR is primarily an international and intergov-
ernmental mechanism, the civil society/CSO perspective
has the potential to enrich the process and strengthen

17. McMahon, op. cit, 21-22.



impacts. Thus, ascertaining the degree of CSO influence
is an important aspect of evaluating the overall success
and integrity of this mechanism, as progress in conduct-
ing the second UPR cycle continues. By generating ev-
idence that CSOs are substantially shaping the official
recommendations and that states tend to accept recom-
mendations reflecting their input, continued research has
the potential to bolster the legitimacy of the UPR and
signal its promise for effectively advancing human rights.

And there are fruitful areas for future research. It may
reveal patterns and temporal changes in the relationship
between CSOs and state recommendations. It may also
demonstrate whether there is a relationship between
CSO-proposed recommendations which are proposed
and accepted by states, and their success in implemen-
tation. It may be that CSO-proposed recommendations
have higher rates of implementation because of the
greater level of buy-in on the part CSOs.

Overall it appears that CSOs clearly have the potential,
and perhaps even the actual, ability to have their voic
es heard in the UPR process. A conclusion resulting from
this research is that CSOs need to be strengthened in
Africa, and especially Asia, to play a more pro-active
and substantive role in setting the agenda for and influ-
encing recommendations to those regions. It should be
recognized, however, that there are a host of challenges
that complicate further integration of CSO perspectives,
ranging from the »high« level of policy (e.g. more author-
itarian states are less likely to be receptive to CSO rec
ommendations) to more operational considerations (e.g.
over-worked diplomats may not have the time to read
and consider CSO submissions). CSOs should therefore be
patient and continue to creatively heighten their efforts
to engage with states in the UPR; similarly states, which
may increasingly recognize that it is in their self-interest
to further legitimize the UPR, should be prepared to give
higher priority to welcoming CSO recommendations.
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