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General introduction

In order to map the current situation in the fighdoughout Europe, EPSU asked the
ETUI-REHS to provide a background paper on Euromahinternational norms relating

to trade union rights in the public sector. Thauoof the research had to be on the obstacles
to fundamental trade union rights (freedom of aisgimn, collective bargaining, collective
action, and information and consultation).

The main objective of this report is thus to pr@vidformation to EPSU and its affiliated
organisations on:

» existing relevant European (EU and Council ofdpe) and international (ILO) standards
and instruments;

» the different monitoring and enforcement mechasigpplying to these standards and
instruments and the case law relating to publitos€avorkers);

» the situation in the countries under considerat&pecifically, the identification of
possible shortcomings;

» the public sector as a whole — as far as possibieespective of the degree of state
control over the organisation and the employmdatioaship (functionaries, contractual,
and so on).

As for geographical scope, the report is highligitias far as possible, the situation in all
EU Member States (EU-27), with a focus on the neamder States and the candidate
countries Croatia and Turkey.

Furthermore, this report is elaborated in such ya seathat it:
* is campaign-oriented and of practical use tatheée unions;

» and allows to identify what actions could/ shoblel taken at the different levels to
remove obstacles and to promote trade union righEPSU sectors.

In the collection of the relevant information andterial, the following is relied upon:

* relevant official documents of European and mational bodies (EU, Council of
Europe and ILO) under consideration, including cdse& established by their
respective enforcement bodies;

» secondary literature (for example, ICFTU Annuaing&ys on Violations of Trade
Union Rights, publications of the Dublin Foundatietc.);

* (complementary) information provided by EPSU andls affiliates.
Information is collected until December 2007.

This part of the report consists in particular of im-depth analysis of the different
possible levels of protection (European Union, GQuuof Europe and the ILO), the
available instruments and monitoring and enforcerpencedures as well as the case law
deriving from them. A second part of the reportdmavailable in a separate document
consists of a country-wise analysis of the mairblamms and obstacles to the protection of
trade union rights in the public sector as idegtifby the supervisory bodies of in particular
the Council of Europe and ILO.
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Although it was initially envisaged by EPSU thag tleport would provide basic information
on the situation with regard to trade union rightshe EU institutions, this is not covered
by this report, but could form the subject of a sduent report. The ETUI-REHS

research team consisted of the following personsbWé Warneck (ETUI-REHS research
officer), Stefan Clauwaert (ETUI-REHS senior resbanfficer and ETUC advisor to the

Council of Europe) and Isabelle Schomann (ETUI-REd¢8ior research officer). They

received invaluable assistance in drafting thisorefrom ETUI-REHS trainees Marina

Monaco and Victorita Militaru, who did the backgrmliresearch on the case law of,
respectively, the Council of Europe Social Chartard the ILO. The report was edited by
Stefan Clauwaert and Wiebke Warneck.
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CCFSR: Community Charter of Fundamental Social Right§vairkers
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CEACR: Committee of Experts on the Application of Convens and
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FRA: European Union Agency for Fundamental Rights
ILO: International Labour Organisation

IOE: International Organisation of Employers

ODIHR: Office for Democratic Institutions and Human Right
OSCE: Organization for Security and Co-operation in o
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List of main regulations concerning the public sedr

Regulation Year Subject Institution
Comventon . 57
Convention No. 98 1949 E;ggg;itrcl)i:éganise and collective ILO
Social Charter Art. 6 1961/1996 Collective bargaining CoE
Social Charter Art. 5 1961/1996 Right to organise CoE
Convention No. 151 1978 Labour relations ILO
Convention No. 154 1981 Collective bargaining ILO
Directive 98/59/EC 1998 Collective redundancies EU
Directive 2001/23/EC 2001 Transfer of undertakings EU
Directive 2002/14/EC 2002 Information and consultation EU
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Executive summary and recommendations

1. Introduction

The main objective of this report is to map therent situation as regards the application
of and respect for trade union rights in the pukkctor throughout Europe. Particular
emphasis is therefore put on the identification pafrsistent/existing obstacles and
problems, in particular concerning the freedom s$omiation, the right to collective
bargaining and the right to take collective actias,well as information and consultation
rights.

The analysis focuses on three main forums/levedsnaty the European Union, the
Council of Europe and the ILO. Apart from identifgi the main instruments of each
forum/level and the extent to which they cover @ornot cover) the protection of trade
union rights (in the public sector), it focuses thie available supervisory/enforcement
mechanisms and how (European) trade unions cardshplay a role in their
implementation. Furthermore, this report providethka general (part 1) and a country-by-
country (part 1) summary of the relevant case lafvthese bodies as regards the
protection of trade union rights in the public sect

In this executive summary, we will briefly examittee different levels, instruments and
mechanisms, mainly in order to identify how (Eurape trade unions should/could
(better) use them in their endeavours to ensurpeprand effective protection of trade
union rights in the public sector. This executivensnary thus constitutes the action-
oriented part of the report and so should be reacbhjunction with part | in particular,

though also with part Il with reference to giveruntry-specific problems.

2. EU

At EU level, the protection of trade union rights the public sector is ensured in a
number of ways. As far as instruments are concerttezl most relevant are the EU

Charter of Fundamental Rights and Council Direct2@2/14 establishing a general
framework for informing and consulting employeesic® 2007, the EU has also had a
specific structure to ensure better monitoring e protection of fundamental rights in

general, namely the EU Agency for Fundamental Rigithich was established following

the adoption of the EU Charter and building upoa sktructures and experiences of the
former European Monitoring Centre on Racism andogdiobia (EUMC) in Vienna.

In 2000, the Heads of Government sigrthd EU Charter of Fundamental Rights
which at that time had mainly a political value.iiCharter provides, in Articles 27 and
28, for the protection of information and consudtatrights and the right to collective
bargaining and action. In the meantime, the EU énhdras attained legal status as it is
annexed to the EU Lisbon Reform Treaty, Article fowtich clearly provides that the
Charter has the same legal validity as the Treasifi But it should also be mentioned

! Besides the official documents of these EU, IL@ &@ouncil of Europe supervisory bodies, additional
information from, for instance, ICFTU/ITUC survegs information received from EPSU affiliates was
analysed. This report is based on the analysisfofmation collected until December 2007.
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that Poland and the UK, via a separate protocadinéd restrictions for themselves on the
concrete application of the EU Charter.

Both the Advocate Generals and the ECJ itself hesesl the EU Charter as a basis for
their argumentation in numerous cases. Althoughk dlear from recent case law in the
Viking and Laval cases (which confirmed the fundataknature of collective action but

also made it subject to certain criteria or coodi$, such as the proportionality test) that
using the judicial avenue might entail risks wheying to protect fundamental (social)

rights, this should not prevent trade unions frowestigating how they might use the EU
Charter as basis for argumentation in national tcoases but also in cases/information
submitted to the ECJ and other EU, ILO and Courfddurope bodies.

Recommendation:

(European) trade unions should use the EU ChalftedFuadamental Rights as basis for
argumentation in judicial proceedings before nati@and European courts but also in any non-
judicial proceedings whereby they mainly intendrtfiorm international and European bod|es
of alleged violations of trade union and workerghts.

In all such cases, the trade unions concerned dhwigrm and consult both EPSU and ETUC
about their foreseen actions so that coordinatddhaore effective action can be ensured.

The information and consultation directive (Directive 2002/14/EC) has arrived just at
the right time to enable employees to defend fjobis by means of an effective, standing
and regular procedure for information and consoitaton recent and probable
developments in the activities of an undertakitg financial and economic situation, the
development of employment and, in particular, dens likely to lead to major changes in
work force organisation. As a vital complement tbew directives, such as those on the
transfer of undertakings, collective redundancied Buropean works councils, in many
Member States the information and consultationctive represents the essential and in
some cases the sole foundation for employees’ fighihnformation and consultation,
filling a legal gap and paving the way for gredtarmonisation of social laws in Europe.

But the objective will not be fully achieved unitllember States cease to adopt a minimal
interpretation in their transposition measures iangarticular in the public sector. Public
sector workers should have the same right to enméd and consulted as workers in the
private sector, so avoiding discriminatory treattnefurthermore, in most of these
directives the EU legislator referred to undertgkinvith an “economic activity”, which
creates confusion and prevents proper coverageodfens in the public sector. Indeed,
this restrictive definition or criterion used in Edécial law appears to be a means of
legislating on public authorities and/or entitieshout taking into account the specificity
of public services in the EU/EEA Member States anddidate countries. There is an
urgent need to look further into this issue andcatl on the Commission (and other
players at the European level) to undertake impigat®n research on the impact of the
information and consultation directive (amongsteof) in public sector entities.

14 Better defending and promoting trade union rigimtshie public sector
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Recommendation:

EPSU and its affiliates should call on the Comnaigsgiand other institutions, such as the EP) to
undertake specific implementation research onnipact of (amongst others) the information
and consultation directive in public sector engitiollowing which further action can be
identified.

In more general terms, EPSU and its affiliates @é@lso consider calling for a “public sector
assessment” (as is now done for SMES) in relatioalltrelevant proposals for EU legislatipn
and to reports on the implementation of this legish.

Following several judgments of the European Cotidustice whereby market freedoms have
been ruled superior to fundamental rights, suchhasright to collective action (the Laval,
Viking and Ruffert cases), ETUC launched an actiorensure a so-called “social progress
clause” in both primary and secondary EU legistatibhis clause would mainly try to ensure
that the fundamental freedoms, as establishedtia Tand Title 11l of the EC Treaty, shall be
interpreted in such a way as not to infringe thereise of fundamental rights as recognised in
the Member States and by Community law, including tights to negotiate, conclude and
enforce collective agreements and to take indlistiééion, and so as not to infringe the
autonomy of social partners when exercising thasddmental rights in pursuit of legitimate
business interestand the protection of workers. EPSU could considev the guarantee and
protection of trade union rights in the public secigiven its peculiarities, might be better
reflected in this clause via a specific reference.

Following the signing of the EU Charter of FundataérRights and building upon the
structures of and experiences gained via the EUMQ@Q07 the EU established tkeJ
Agency for Fundamental Rights (FRA).Apart from collecting and analysing information
on the development of fundamental rights (includiragie union rights, as in Articles 27
and 28 of the EU Charter) and conducting reseandhsarveys, the FRA’s main function
is to advise other EU institutions and Member Staten how best to implement
fundamental rights. It will also ensure cooperatrath other relevant fundamental rights
bodies of the EU and Member States, but also tbbdee ILO and Council of Europe. It
is important to note that the FRA does not proddmllective or an individual complaints
procedure.

Recommendation:

Given, in particular, its advisory and reportingnétion, EPSU and its affiliates should submit
to the FRA all information on worrying developmemnggarding the protection of trade unipn
rights in the public sector due to EU initiativexldnitiatives taken at national level.

EPSU might in this context consider it worthwhite e¢laborate a regular “EPSU report |on
violations of trade union rights in the public s®ttfollowing the example of the ITUC annual
report on trade union violations, which could bérsiited to the FRA but also to bodies gnd
agencies of other international and European utsiis.

They could also use the FRA as a gateway, for riestao call for specific implementation
research on adherence to trade union rights ipib#c sector, as mentioned above.
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3. Council of Europe

Like the EU, the Council of Europe also providegesal instruments and procedures to
ensure or enhance the protection of fundamentahlsoghts in general and trade union
rights in the public sector in particular.

As for the most relevanhstruments, reference should be made to theropean Social
Charter (ESC) of 1961 and its revised version of & (RESC).They both provide, in
Articles 5 and 6, rules concerning the protectibnhe right to organise and the right to
collective bargaining and action. In particularlesuare laid down in Article 5 on how
these rights can or should be applied in respespetific public sector groups, such as
the police and the armed forces.

The ratification tables of both the ESC and the RE&ow that most EU Member States
and candidate countries have ratified either th€ B6the RESC, including Articles 5 and
6. But some countries have not done so (namely d8reexd Turkey), or have only
partially accepted Articles 5 and 6 (nhamely Austtiaxembourg and Poland), or have
made reservations concerning how these articlel/ apgheir jurisdiction to the public
sector or public servants (Germany, the NetherlamdisSpain).

Recommendations:

The EPSU affiliates in the countries that have (fidty or partially) accepted Articles 5 and|6
should develop, in close cooperation with EPSU BRUC (the latter given its particular role
in the supervisory bodies and procedures of th&®R) national action plans on how their

governments can be persuaded to sign up to théskesuas soon as possible. Non-acceptance
of these articles has, among other things, the meajosequence that the vast, well developed
and protective case law established by the sumewisdies does not apply to the countries in

question and so leaves their public servants oligabctor workers less protected than in other
Member States.

As mentioned above, over the years the Counciluwbge has been able to build up a vast
protective case law on the concrete implementadibtrade union rights embedded in
Articles 5 and 6 in general, as well as for the ljpubector and public servants in
particular. It therefore has at its disposal twganaupervisory mechanisms: a reporting
system and a so-called collective complaints procexc.

As in the case of almost all international and pesn and some national fundamental
rights instruments, the Council of Europe has alsiablished a reporting system for the
Social Charters, which is one of its main supemyisnechanisms. National governments
are asked on an annual basis to report on howltaeg implemented (a number of) the
fundamental social rights embedded in the Sociartéhs. In this particular case, these
reports are then examined by the European Comnuft&ocial Rights (ECSR), which
analyses whether certain situations in nationalda@ practice in the countries concerned
are in conformity with the Social Charters’ legdlligations, thereby at the same time
establishing the general case law applicable td eadicle of the Social Charters.
Following that, the so-called Governmental Comreitteeomposed of government
representatives, looks at the cases of non-confgrfrom a more social and economic
point of view in order to decide upon the most appiate action and/or sanction. It is
thereby very important to highlight two specifiataeres of this reporting system. First,
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under the Social Charters governments are obligesehd copies of the national reports
that they submit under this reporting system torthBonal trade union and employers’
organisations in their country. These organisatithen have the right to submit their
comments and observations on these national refttee Social Charters’ supervisory
bodies, in particular the ECSR. Second, ETUC hseaa with observer status (that is, full
speaking and intervention rights, but no votinghtsgy on the abovementioned
Governmental Committee, which provides both EPSU itmaffiliates with an additional
avenue to ensure that violations of trade uniohtsign the public sector are raised and
appropriate sanctions or actions called for.

Recommendations:
EPSU affiliates should:

« ensure that they receive copies of the nationartegubmitted by their governments to the
ECSR;

e ensure that they submit, where relevant and apteprcomments on these reports,| in
particular by providing information on violationd trade union rights in both law and

practice;

» send copies of these comments to EPSU but also EifJgarticular given ETUC’s seat an
the Governmental Committee, which will ensure thase violations are again raised durjng
deliberations, and appropriate actions and/or gargtalled for.

Besides the reporting system, the Council of Eurbps also established callective
complaints procedurein relation to the Social Charters. In order tthas apply to the
Member States, their governments need to ratifsgeeific “Additional protocol providing
for a system of collective complaints” (1995).

Although several member states have signed thed¢tltfew have ratified it, so making
it applicable to them. (For a list of countriestthave (not yet) ratified this Protocol — see
the annexes to Part | of this report.) Ratificatidrthis Protocol is pivotal as it offers trade
union organisations additional avenues to ensutterbprotection of workers’ and trade
union rights in both law and practice. Indeed, @snsas a Member State has ratified the
Collective Complaints Protocol, this automaticgllpvides certain organisations with the
right to launch complaints under this procedureesehorganisations include not only
ETUC but also trade unions in the country concerredthermore, ETUC has the right to
submit its observations in every collective comquigand thus irrespective of by whom
and against which country it is lodged), which pdes trade unions with an additional
possibility to submit relevant information or conmie Apart from this “automatic right”,
the collective complaints procedure has anothetindis advantage compared to the
reporting system, namely its speediness. Indeedye®s in the reporting system, due to
its specific features, it can be several years reefeanctions are proclaimed and
governments feel obliged to act, under the colectiomplaints procedure one can count,
on average, on a final judgement of the ECSR be#aghed within a year or eighteen
months at the most. Furthermore, the procedursas“quite light” as regards formalistic
and administrative requirements and consists maihlg speedy written procedure but
with a possibility for a hearing if considered nesary.
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Recommendations:

The EPSU affiliates of the countries that have wet ratified the Collective Complaints
Protocol are urged to develop, in close cooperatiith EPSU and ETUC (the latter given |ts
particular role in the supervisory bodies and pdoces related to the (R)ESC), national action
plans on how their governments can be persuadedifp this Protocol as soon as possible.

The EPSU affiliates of countries that have ratifileel Protocol are urged to examine the current
situation as regards adherence to trade unionsrighthe public sector in light of the Socjal
Charters’ case law, and to identify cases or sdoatthat could form part of a collectiye
complaint. The identification of such cases, asl &slpreparation of the eventual complajnt,
should be carried out in close cooperation with BP&ut in particular with ETUC, given it
particular role in collective complaints procedures

[72)

As already mentioned, ratification of the Protooegla Member State provides the national
trade unions and ETUC with an “automatic right”lédge collective complaints against
this Member State. But such an automatic rightaegiording to the rules of procedure,
also conferred upon certain international NGOs (@ that have participatory status
with the Council of Europe. It is therefore strongecommended that EPSU considers
applying for such participatory status. This isrgeal to INGOs that are particularly
representative at European level, namely thosehidnag national member organisations in
several of the 46/47 Member States of the CourfcEwope, as well as in the fields of
their competence. According to the CoE website, iandew of achieving closer unity,
they should contribute to CoE activities and make work of the CoE (better) known
among the European public.

An application for such participatory status mustrbade by means of an official form

and an accompanying file that should contain (g 8tatutes, (ii) a list of member

organisations (mentioning the name of the orgaioisdioth in the national language and
in French or English translation), as well as thpraximate number of members of each
of these national organisations, (iii) a reportitsnrecent activities, and (iv) a declaration
to the effect that the applicant organisation atcépe principles set out in the preamble
and in Article 1 of the Statute of the Council afr&pe.

To give an idea of comparable trade union or ofeemployer) organisations currently
figuring on the 2007 list of INGOs, the followingight be mentioned:

* European Trade Union Confederation (ETUC) (*)

» European Trade Union Committee for Education (ETYCE

» European Confederation of Police (EUROCOP) (*)

* European Organisation of Military Associations (EDIRIL) (*)

* European Confederation of Independent Trade UniGESI) (*)

* European Council of Police Trade Unions (CESP) (*)

* European Federation of Employees in Public SerWieelROFEDOP) (*)
* Education International (IE) (*)

* Public Services International (PSI) (*)

* European Hospital and Healthcare Federation (HOPE)
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Other INGOs grouping, for instance, specific catigoof the judiciary (judges, magistrates,
bailiffs, law officers, and so on) also figure dnstlist.

The main advantage of appearing on this lias an INGO is that EPSU could then also
apply immediately to the supervisory bodies of @@k Social Charters in order to obtain
acceptance by the Governmental Committee of thegaan Social Charter (on which

two ETUC representatives have a seat, albeit witlioting rights) as an INGO entitled to

lodge collective complaints concerning violatiorighee European Social Charter. On the
list of organisations mentioned above those maikitd an asterisk are also allowed to
lodge collective complaints, and CESP and EUROFED©OpParticular have been active

in this respect.

Recommendations:

EPSU should consider applying to the Council ofdper for participatory status. The main
advantage would be that EPSU could then apply intedgl to the supervisory bodies of the
CoE Social Charters in order to obtain acceptancehb Governmental Committee of the
European Social Charter as an INGO entitled to dodgllective complaints concerning
violations of the European Social Charter.

4.1LO

Like the EU and the Council of Europe, the ILO afgovides several instruments and
procedures to ensure or enhance the protectiomnofaimental social rights in general and
trade union rights in the public sector in partaul

Concerning thenost relevant ILO instruments, reference should be made to Conventions
87, 98, 151 and 154 that all deal in general, @cHigally for the public sector, with
fundamental trade union rights and have served asasas for the different ILO
supervisory bodies to establish a vast and protestt of case law.

A look at the ratification tables of these convens (see below) shows that there can still
be improvement, particularly in relation to rat#ton of Conventions 151 (on labour
relations in the public service) and 154 (colleethargaining in general but with specific
provisions relating to the public service).

Recommendations:

The EPSU affiliates of the countries that have et ratified these Conventions should
develop, in close cooperation with EPSU, ITUC addJE, national action plans on how their
governments can be persuaded to sign up to thesee@ions as well, as soon as possiple.
Non-acceptance of these Conventions has, among thihgs, the major consequence that the
vast, well developed and protective case law dstaad by the supervisory bodies does |not
apply to the countries in question and so leaves thublic servants or public sector workers
less protected than in other Member States. It Idhbe highlighted that the rights and
principles contained in Conventions 87 and 98, Wwhie among the ILO’s eight fundamental
Conventions, must be respected by each Member, Staspective of whether that Member
State has ratified them or not.
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As ensuring implementation of the various Convergiand Recommendations is, as for
other regulatory systems, also a key element atllife level, the ILO supervisory
systemconsists of different mechanisms to guaranteentipdementation of international
norms, ranging from reporting systems through camps procedures to the provision of
technical assistance. A brief overview of the ddfég mechanisms is provided in this
Report, but in these recommendations the focus lvéllon the reporting system and
complaints procedure via the Committee on FreedbAssociation.

Like the Council of Europe, the ILO has ragular reporting system whereby
governments are required to submit copies of tregiorts to employers’ and workers’
organisations. These organisations may commenh®mavernments’ reports; they may
also send comments on the application of convestdrectly to the ILO. These reports
are then submitted to the Committee of ExpertshanApplication of Conventions and
Recommendations (hereafter “Committee of Expertshich carries out an impartial and
technical evaluation of the state of application tbé international labour standards
concerned. Following this examination, the Comreitté Experts draws up its annual
report, which is then submitted to the Internatldrabour Conference the following June,
at which it is examined by the Conference Commitiaethe Application of Standards.
This Conference Committee is made up of governnamployer and worker delegates. It
examines the report, therefore, in a tripartitdirsgtand selects from it a number of
observations for discussion. Following deliberatitims Committee draws up its conclusions,
recommending, for example, that a particular govennt needs to take specific steps to
remedy a problem or to invite ILO missions or tachhassistance. Furthermore, the
Committee of Experts often makes unpublished diregtiests to governments, pointing
to apparent problems in the application of a stethdad giving the countries concerned
time to respond and tackle these issues before@nynents are published. The Committee's
interventions facilitate social dialogue, requiriggvernments to review the application of
a standard and to share this information with tead partners, who may also provide
information. The ensuing social dialogue can lead further problem-solving and
prevention.

Recommendations:
EPSU affiliates should:

« ensure that they receive copies of the nationalrtepr replies to direct requests submitted
by their governments to the ILO;

« ensure that they submit, where relevant and apiptepcomments on these reports and replies,
in particular by providing information on violatisrof trade union rights in both law and
practice;

» send copies of these comments to EPSU and ITUGBa@oordinated action can be ensured
when these violations are again raised during éhiéerations and appropriate actions and/or
sanctions are called for.

» Also, ETUC should be kept informed about (developtman) such observations, if only
because there is an ILO representative on the EBx@ammittee on Social Rights, the main
supervisory body related to the Social Charteth@{Council of Europe, in particular to ensure
coherence and complementarities of the case labotf institutions, especially on trade
union rights.
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The ILO also has severabmplaints proceduresat its disposal, the most important in the
context of trade union rights being the complaiptscedure before the Committee on
Freedom of Association (CFA). Given that freedom axsociation and collective
bargaining are among the founding principles of itt@, and following the adoption of
Conventions 87 and 98, the CFA and related proesdwere set up for the purpose of
examining complaints about violations of freedom askociation,_ whether or not the
country concerned had ratified the relevant Conwest The latter is thus distinct from
the Council of Europe Social Charters’ complaintecpdures, in respect of which
complaints can be brought only against Member St#tat have ratified the related
Additional Protocol and only on the Articles of tBecial Charters that the Member States
have ratified. Similarly, complaints under the Cprocedure may be brought against a
Member State by both employers' and workers' osgdioins. If the CFA decides to accept
the complaint and finds there has been a violatiofleedom of association standards or
principles, it issues a report through the Govegridody and makes recommendations on
how the situation could be remedied. Governmemsabsequently requested to report on
the implementation of its recommendations. The QRAy also choose to propose a
“direct contacts” mission to the government conedrto address the problem directly
with government officials and the social partnéretgh a process of dialogue.

Recommendations:

The EPSU affiliates are urged to examine the ctursgnation concerning adherence to trade
union rights in the public sector in light of tHeO's case law, and to identify cases or situatipns
that could form part of a complaint. The identifioa of such cases, as well as preparation of the
eventual complaint, should be done in close codperavith EPSU and ITUC. ETUC should e
kept informed about (developments in) such obsiemst if only because there is an ILO
representative on the Experts Committee on Soé@it® the main supervisory body related to
the Social Charters of the Council of Europe, inrtipalar to ensure coherence and
complementarities of the case law of both instigi especially on trade union rights.

5. National analysis

Part Il of this report contains a country by coynainalysis. Although this analysis is
based on information available from the differeahgulted sources, it focuses mainly on
alleged violations as identified by the most relevihO supervisory/enforcement bodies
(the Freedom of Association Committee) and the Cibuof Europe (the European

Committee of Social Rights).

It is important to notethat although it focuses on the problems/allegedations in
law/practice highlighted by these bodies, thesélpras and alleged violations might not
necessarily be considered problematic by the naltitade unions. Second, it should be
recalled that some of the case law referred tbienntational reports is quite old and might
already have been resolved in the meantime. Nesled$, this information is included in
order (i) to make the report as complete as passibtl (i) to allow comparative analysis
as some countries might now or in future be cont@@mwith similar situations of alleged
violations or infringements.

As for themain findings concerning the right to organise, thight to collective bargaining
and the right to take collective action in the publsector when screening the situations
in the different countries the following may be tilighted.
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The right to organiseseems to be the most unproblematic right for thblip sector
throughout the different countries, despite whicliam number of worker groups are
excluded from this right:

municipal council employees (for example, Lithuania
senior civil servants (for example, Romania);
managers and deputies at internal affairs autber{tiithuania);

members of the armed forces (for example, Lithyangdvia, France, Poland (career
soldiers));

active members in the armed forces (for exampleya® Republic, Bulgaria, Croatia,
Poland);

officers in the Intelligence Service (for examp&pvak Republic, Czech Republic,
Romania);

members of the Security Service (for example, CRgbublic, Poland);

senior staff of prefectures (for example, France);

Gendarmerie (for example, France);

judges (for example, Poland, Romania);

public prosecutors and members of the Ministryusttide (for example, Romania);

those serving in the civil defence corps (for exeenpoland).

Recommendations:

The EPSU affiliates should analyse and consider, howlight of this international and
European case law, they can/should overcome thadasens within national systems that
often go beyond what is allowed by the instrumenthe ILO and the Council of Europe.

Since little information could be found dime right to collective bargainingit is difficult

to judge what problems exist or persist in law angfactice, both in general and in the
public sector in particular. The analysis againvehidhowever, that some groups of public
sector workers are excluded from this right, patédy:

22

public officials (for example, Bulgaria);
armed forces (for example, Lithuania, Portugal);
police (for example, Slovak Republic, Poland);

workers appointed to the state administration anantinicipal authorities, judges,
prosecutors and prison guards (for example, Poland)
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Recommendations:

The EPSU affiliates should analyse and consider, howlight of this international and
European case law, they can/should overcome thadasens within national systems that
often go beyond what is allowed by the instrumenthe ILO and the Council of Europe.

Although little information could be found, it idear that the picture is not rosy. The right| to
collective bargaining for (certain groups of) pebBector workers often does not exist, is
widely restricted or is embedded in specific stuoes and procedures that do not allow for|the
same bargaining rights, coverage and results ashén private sector. It is therefore
recommended that the EPSU affiliates elaboratepaperation with EPSU, at both European
and national level, action-oriented strategies veitiriew to establishing coherent and well-
functioning collective bargaining frameworks cowveriall workers in the public sector, thergby
overcoming the manifold limitations and exclusidnat currently still exist throughout Europge.
This is needed particularly if one takes into acitdhe fact that public sector workers’ right|to
take collective action is one of the most restdatights and thus they are often (and largely)
deprived of two of the most fundamental workersd siade union rights.

The right to take collective actionis the most problematic in the public sector. The
analysis revealed that often quite important amgelagroups of workers are restricted in
this right. A few examples are:

» civil servants (for example, Austria — in practice)

* police (for example, Belgium);

* public officials (for example, Bulgaria — only syollz strikes permitted);

» state administration (for example, Hungary);

» health care and social care (for example, Czechulitiep Slovak Republic);
* telecommunications (for example, Czech Republioy&t Republic);

* nuclear industry (for example, Slovak Republic);

» civil servants (for example, Austria — in practice)

» police (for example, Belgium);

* public officials (for example, Bulgaria — only syollz strikes permitted).

Other groups, on the other hand, are totally exadudom the right to take collective action.
This affects amongst others:
Armed forces

(Belgium, Bulgaria, Cyprus, Czech Republic, Denma&stonia, France, Greece, Hungary,
Ireland, Portugal, Spain, Latvia, Lithuania, Luxemly, Malta, Slovenia)

Police

(Cyprus, Denmark, Estonia, France, Greece, Irelaothnd, Portugal, Latvia, Luxembourg,
Malta, Slovenia)
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Ministry of Defence and Ministry of the Interior

(Romania, France [communications personnel of thaidtty of Interior], Lithuania
[Interior])

Civil servants
(Denmark, Germany, Poland, Lithuania and Luxembd@sggior])

Civil national services, officials with a “fundameml function”
(Hungary, France [staff in a position of authorjty]

Judiciary

(Denmark, France, Hungary, Spain, Czech Republatvid, Slovenia [judges and
prosecutors], Latvia [judges], Luxembourg)

Security forces(Czech Republic, France, Greece, Latvia, Lithuabhiexembourg [when
providing essential services])

Recommendations:

The EPSU affiliates should analyse and consider, howlight of this international and
European case law, they can/should overcome thedasens within national systems that
often go beyond what is allowed by the instrumenithie ILO and the Council of Europe.

Apart from highlighting the problems and obstaatesintry by country, Part Il of this

report also provides, in a section called “Actiorbe taken”, specific recommendations or
guestions for each identified problem. This mighket the form of recommendations
concerning legislative change, a need to providerimation to the relevant ILO and

Council of Europe enforcement bodies so that thay properly judge the national

situation and/or recommendations for other spedifile union actions that should be
considered.

Recommendations:

The EPSU affiliates are therefore strongly reconuheeinto look closely at the analysis of their
country, as well as the action-oriented recommeodsit They are also requested to infgrm
EPSU and ETUC about the steps they envisage takinipat they have already taken |to
overcome the problems and obstacles identifiedhEtmore, they are invited to inform EPSU
and ETUC about any other — current or possibleréutt problem that they might encounter
regarding the protection of trade union rightshia public sector, both in law and practice. This
will make it possible to decide jointly upon thesbeand most effective way of raising
awareness of the problem among international amdpean bodies with a view to eradicating
it as quickly as possible.
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6. General operational recommendations

Given the abovementioned manifold possibilities &mtion at different levels, it is
important to use all supervisory and enforcementharisms available at each level. In
sum, this might mean:

v

EU

o

o

o

providing the FRA with reports or case files on ggwiolations of trade union
rights in the public sector;

launching cases before the ECJ (in particular nber EU Charter is legally
binding);

ensuring a regular supply of information to othdy Estitutions, such as the
European Commission and European Parliament, batEBaTlUC on cases of trade
union rights’ violations.

Council of Europe

o

o

ensuring trade union reactions to/comments on gowent reports submitted to
the reporting system;

passing on copies of these reactions/comments &JEdhd, in particular, ETUC
as it has a role in the follow-up supervisory systgor example, Governmental
Committee and collective complaints procedures);

trade union information input to ETUC for discussan supervisory bodies;

better use, where possible, of the collective campd procedure and this in
cooperation with EPSU and ETUC,;

regular supply of information (that is, betweeni®@#l reporting phases) on
violations of trade union rights and their subnussiin cooperation with EPSU
and ETUC, to the relevant Council of Europe SoCiadrter supervisory bodies.

ILO

ensuring trade union reactions to/comments on gowent reports submitted to
the reporting system;

passing on copies of these reactions/comments tBUEBnd ETUC, and in
particular ITUC as it has a role in the follow-wgpsrvisory system;

trade union information supply to ETUC, but in partar to ITUC for discussions
in supervisory bodies;

better use, where possible, of existing complaontsecedure in cooperation with
ITUC/ETUC/EPSU,;

regular supply of information (that is, betweeni®@#l reporting phases) on
violations of trade union rights, and their subnass in cooperation with EPSU
and ETUC, to the relevant Council of Europe SoCiadrter supervisory bodies.
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v National level

O Consideration of the use of legislative processesviercome trade union rights
problems in both law and practice;

O better use of collective bargaining processes;

O other trade union actions.
But as valuable as it is to use these differenhohks/mechanisms individually, it is even
more valuabldo use them in combination wherever possible anghegpriate The main
reasons for this are as follows:
v each level/mechanism has its own advantages/distafyes in relation to:

O the time needed to complete the procedures (fompbeg a collective complaints
procedure takes, on average, eighteen months, asemilar procedures before
the ILO are more lengthy; reporting proceduresareaverage very slow before
actual sanctions are issued);

O depending on the mechanism/body used, the stattleedfsanctions” might vary
considerably from mere moral or political sanctitm$¢egal or semi-legal sanctions;
this naturally has a major influence on the enfabilgy of the sanctions.

Furthermore, each level/mechanism requires actyaifferent actors:

v EU: mainly national affiliates, EPSU, ETUC

v Council of Europe: mainly national affiliates, EPSU, ETUC

v ILO : mainly national affiliates, EPSU, ETUC (for infoation) and ITUC

v National level mainly national/sectoral trade unions with supfam EPSU, ETUC
and, where relevant, ITUC

All these actors have a role to play but if they tar be successful they must cooperate.

General recommendation:

In view of all this it is proposed that EPSU comsglthe establishment of an information
exchange and action-targeted network that couldrensgular and coordinated cooperatjon
and information flow between itself, its affiliateasd ETUI-REHS/ETUC in order to facilitate
decision-making on the most appropriate action tdezahe Council of Europe and the IO
(the latter also in cooperation with the ITUC, giws particular role in and expertise on the
use of ILO supervisory mechanisms). EPSU, in coatjmr with its affiliates and with the
support of ETUC/ETUI-REHS, should first establisHist of contact persons within each
organisation who could serve liaison officers isesof trade union rights violations. Shar|ng
regular information within this network (for exarepETUC would forward all information on
alleged violations under discussion in the superyidodies of the Council of Europe Social
Charters for reaction and comments) might also nta&eother members of the network more
aware and hopefully more (pro-)active in submitiimigrmation/cases on similar or other trade
union rights violations in the public sector.

The gathered information could then be also integran the abovementioned idea of a regular
“EPSU report on violations of trade union rightstire public sector” (inspired by the ITUC
annual report on trade union violations).
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Proposal:

< To set up an information exchange and action-target  ed network:

EPSU
affiliates

ETUI/ETUC

(1) EU: national affiliates, EPSU, ETUC

(2) Council of Europe: national affiliates, EPSU, ETUC

(3) ILO: national affiliates, EPSU, ETUC (for informatioand ITUC

(4) National level: national/sectoral trade unions wgitipport from EPSU, ETUC and, where relevant, ITUC
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Analysis of the different forums and tools

1. EU level

1.1. The EU Charter of Fundamental Rights

a). Introduction: From Community Charter to the EU Charter of Fundamental Rights

When the European Community was founded, the engphess on economic matters

rather than individual rights. Fundamental rightsevnot a central concern of those drafting
the early European Community treaties. Not sunpgiyi, the 1951 Treaty of Paris, which

set up the European Coal and Steel Community, &mt®lely on the coal and steel

industries. In 1957, in Rome, two treaties werenailyto establish the European Atomic
Energy Community (Euratom) and the European Econ@ummunity (EEC). These treaties

also covered well-defined econonsigheresThis set them apart from national constitutions
which tend to contain a solemn declaration on fumel#al rights. And after all, the 1950

Council of Europe Convention on Human Rights alyedehlt with human rights.

Indeed, the issue of (and battle for) the protectdb fundamental rights, and of social
rights in particular, is as old as the Communiselt and, to a considerable extent, still
ongoing. As regards fundamental social rights intipaar, a major breakthrough was
achieved in December 1989 with the adoption by flthe then 12 member states of the
Community Charter of Fundamental Social Rights afrkérs (CCFSR). Although the

CCFSR was a solemn political declaration without kgal force, it was accompanied by
a social action programme (including several prajso®r social directives) and in a way
formed the basis for the building of a Europeaniagaolicy in the 1990s. As regards
trade union rights, the CCFSR provides for theofeihg:

Freedom of association and collective bargaining

11. Employers and workers of the European Commshayl have the right of association
in order to constitute professional organizationstiade unions of their choice for
the defence of their economic and social interests.

Every employer and every worker shall have thedoen to join or not to join such
organizations without any personal or occupatiodamage being thereby suffered
by him.

12. Employers’ or employers' organizations, ondhe hand, and workers' organizations,
on the other, shall have the right to negotiate aatclude collective agreements
under the conditions laid down by national legiglatand practice.

The dialogue between the two sides of industrizwabpean level, which must be
developed, may, if the parties deem it desiraldsult in contractual relations in
particular at inter-occupational and sectoral level
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13. The right to resort to collective action inetlevent of a conflict of interests shall
include the right to strike, subject to the obligas arising under national
regulations and collective agreements.

In order to facilitate the settlement of industdgsputes the establishment and utilization
at the appropriate levels of conciliation, mediatiand arbitration procedures should
be encouraged in accordance with national practice.

14. The internal legal order of the Member Statiesll determine under which conditions
and to what extent the rights provided for in Aesc11 to 13 apply to the armed forces,
the police and the civil service.

Information, consultation and participation for wor kers

17. Information, consultation and participationr faworkers must be developed along
appropriate lines, taking account of the practidgasforce in the various Member
States.

This shall apply especially in companies or groapsompanies having establishments
or companies in two or more Member States of thef@aan Community.

18. Such information, consultation and participatimust be implemented in due time,
particularly in the following cases:

(i) when technological changes, which, from theapof view of working conditions
and work organization, have major implications ftine work-force, are
introduced into undertakings;

(i) in connection with restructuring operation® iundertakings or in cases of
mergers having an impact on the employment of werke

(i) in cases of collective redundancy procedures

(iv) when transfrontier workers in particular araffected by employment policies
pursued by the undertaking where they are employed.

But the Court of Justice of the European Commumi{leCJ) slowly but steadily began
over the years also to monitor how the Europeatitutisns and the EU Member States
were respecting fundamental rights. The ECJ indeszhme a pioneer of fundamental
rights by developing an extensive body of cased@msed on Article 220 of the Treaty
which makes the ECJ responsible for interpretirggTheaty and ensuring that EU law is
observed. The ECJ argued on numerous occasiondumd@mental rights were core
principlesof the European legal system. These principles wgevended, it said, in the

constitutional traditions of Member States, andha international treaties to which the
Member States belonged, in particular the 1950 geran Convention on Human Rights.

The Treaty of Amsterdam formed a further import&tep in advancing fundamental rights
in Europe. In its Article 6, it was made explidiat the European Union is founded on the
principles of liberty, democracy, human rights,damental freedoms and the rule of law.
Furthermore, Article 7 lays down the procedurehwaitpreventive and sanction mechanism,
to be applied in case of serious and persistetation of fundamental rights by a Member
State. This mechanism was reinforced under Arficté the Treaty of Nice which gives a
greater role to the European Parliament.
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b) How the European Union Charter of Fundamental Rghts came into being?

Only one month after the Treaty of Amsterdam toib&ae, the Cologne European Council
in June 1999 gave the green light for the drafoh@ Charter of Fundamental Rights of
the European Union in order to consolidate fundaaieights at EU level into one single
text and to make them more visible.

They entrusted the task of drafting the chartex tmnventionwhich met for the first time

in December 1999. The composition of the conventtian drafted the charter was agreed
at the Tampere European Council in October 1998:representative from each Member
State and from the European Commission, 16 mendjdisee European Parliamerand
members of national parliaments. The European Gafudustice, the Council of Europe
and the European Court of Human Rights had obsestatns. The European Economic
and Social Committee, the Committee of the Regitres European Ombudsman and the
EU applicant countries outlined their views to ttenvention. There were also public
hearings at which churches, trade unions (includimg ETUC), businesses, asylum-
seekers, gays and lesbians, environmentalists @my wther interest groups voiced their
opinions. All the documents the convention produsede published on the Internet.

The convention adopted a draft charter on 2 Oct8680. The Member States approved
the draft at the European Council in Biarritz ond® 14 October 2000. The European
Parliament gave its approval on 14 November 20@Dtha European Commission on 6
December 2000. Finally, the Parliament, Council @adnmission signed anatoclaimed
the Charter on 7 December 2000 in Nice.

c) What is in the EU Charter?

The EU Charter sets out the range of civil, paiticeconomic and social rights of EU
residents. It is divided into six sections, dealingth dignity, freedoms, equality,
solidarity, citizens’ rights and justice. The EU &ter draws on the 1950 European
Convention on Human Rights, the case law of therCofi Justice of the European
Communities, national constitutional traditionse t6ouncil of Europe’s social charters
and the Community Charter of Fundamental Sociah®igf Workers. But it goes beyond
enshrining traditional human rights by addressipgcgically modern issues such as bio-
ethics and protecting personal data

Most of the fundamental workers’ and trade unigits are to be found in the chapter on
Solidarity? For the purpose of this report, the most importayfits are:

Article 27: Workers' right to information and cauitation within the undertaking

Workers or their representatives must, at the appate levels, be guaranteed
information and consultation in good time in thesea and under the conditions
provided for by Community law and national laws gmdctices.

Article 28: Right of collective bargaining and et

Workers and employers, or their respective orgatmosis, have, in accordance with
Community law and national laws and practices, fiilght to negotiate and conclude
collective agreements at the appropriate levels, ama¢ases of conflicts of interest, to
take collective action to defend their interestgjuding strike action.

2 The full text can be downloaded frohttp://ec.europa.eu/justice_home/unit/charte/inéexhtml
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d) The (legal) status of the EU Charter

Until October 2007, the EU Charter was not partthed EU Treaty. It thus remained
merely a — albeit high-level — political declaratidt was, however, agreed during the
debates of the Convention that they would look @t the EU Chartércould be made
legally binding by putting it into the text of tleavisaged Constitutional Treaty.

Indeed, following the work of the Convention, thé&) ECharter was supposed to be
incorporated as Part Il of the draft Treaty essiaig a Constitution for Europe submitted
to the European Council meeting in Thessalonikk@rnJune 2003. But as is well known,
this text has not been adopted. After a year afusisions following the ‘No’ vote on this
Constitution in France and the Netherlands, a nefeaty was proposed and adopted on
19 October 2007 at the EU Tripartite Social Summeeting in Lisbon.

As it stands, the full text of the Charter is nader incorporated into the body of the text
of this Reform Treaty, but article 6 of the so-edlLisbon Reform Treaty ensures that the
Charter has the same legal value as the TreatieefOn top of this, it should be noted
that the UK and Poland have opted out of this féis Protocol provides amongst others
in relation to the Title IV of the Charter, whicbr@tains in particular all social rights, that
“in particular and for the avoidance of doubt, natg in Title IV of the Charter creates
justiciable rights applicable to Poland or the Uit Kingdom except in so far as Poland
or the United Kingdom has provided for such rigintsts national law”> The future will

tell what the exact impact of this Protocol will ineboth countries.

More promising on the other hand is that artictef 6he Treaty provides for the commitment
of the accession of the European Union to the E@mopConvention for the Protection of
Human Rights and Fundamental Freedoms of the doah&urope. The modalities and
conditions of which are further specified in anotReotocol annexed to the Lisbon Trefty.

® B. Bercusson, T. Blanke, N. Bruun, S. ClauwaertJ&cobs, Y. Kravaritou, I. Schémann, B. Veneziani
and C. Vigneau (2006European labour law and the EU Charter of Fundamenél Rights. Baden-
Baden: Nomos, 728 p.

* The text of Article 6 of the Lisbon Reform Treatyw states:
“1. The Union recognises the rights, freedoms anirttiples set out in the Charter of Fundamentghii

of the European Union of 7 December 2000, as adagit&trasbourg, on 12 December 2007, which
shall have the same legal value as the Treaties.
The provisions of the Charter shall not extendrig way the competences of the Union as defined in
the Treaties.
The rights, freedoms and principles in the Chiastall be interpreted in accordance with the ganer
provisions in Title VII of the Charter governing iinterpretation and application and with due rdgar
to the explanations referred to in the Chartet, skt out the sources of those provisions.

2. The Union shall accede to the European Coioveftdr the Protection of Human Rights and Fundaaien
Freedoms. Such accession shall not affect the Wndompetences as defined in the Treaties.

3. Fundamental rights, as guaranteed by the EaroConvention for the Protection of Human Rights
and Fundamental Freedoms and as they result fremcdimstitutional traditions common to the
Member States, shall constitute general principfethe Union's law.” The full text of the Treaty is
available athttp://eur-lex.europa.eu/en/index.htm

Article 1 82 of the Protocol of which the full teis available athttp://eur-lex.europa.eu/en/index.htm

® Protocol relating to Article 6(2) of the Treatythe European Union on the accession of the Utddhe
European Convention on the Protection of Human Righd Fundamental Freedoms ; also available at :
http://eur-lex.europa.eu/en/index.htm
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The Executive Committee of the European Trade Udonfederation (ETUC), meeting

in Lisbon on 18 October 2007, adopted a statementhe draft EU reform treaty and
presented it to the EU Tripartite Social Summit timggin Lisbon. The ETUC regrets the
unambitious nature of much of the EU Reform Treatlgich represents merely a set of
modest adjustments to the EU’s framework of ruMdsch will have only a limited impact

on deepening Europe’s capacity to act decisivethénworld. Welcoming the fact that the
Charter of Fundamental Rights will become legalhjoeceable in relation to member
states, the ETUC deplores that UK and Poland hatedoout from the Charter of

Fundamental Rights and fears that other restristion the Charter will inevitably

adversely affect it.

Apart from the use of the EU Charter by the ECJ émdAdvocate Generals and this
already before the EU Chartabtained its legal force in October 2007, it skidu noted
that a network of independent experts has existethe last couple of years to assess the
safeguarding of fundamental rights by the Europgiaion Member States.

The network of independent experts was set up lgy Earopean Commission in
September 2002. It consists of one expert per Mensiate and is headed by a
coordinator. Its objective is to ensure a high degsf expertise in relation to each of the
Member States and the European Union as a whole.

The network has three main tasks:

1. To draft an annual report on the state of funetatad rights in the European Union and
its Member States, assessing the application ofi edicthe rights set out in the
European Union's Charter of Fundamental Rights.r€pert assesses the situation of
fundamental rights on the basis of an analysis haf legislation, case law and
administrative practice of the national authoritiglsthe Member States and the
institutions of the Union. The synthesis reportpamed on an annual basis by the
Network is based on 25 country reports preparedhbyindividual members of the
Network, as well as on the report on the situatddnfundamental rights in the
practices of the institutions of the Union, prephby the coordinator. The national
reports drafted by each network expert are avalabl English or French on the
website of thenterdisciplinary Research Cell in Human Rigf@&RIDHO).

The objectives of the report are as follows:

* to inform the institutions of the state of plagarding fundamental rights in all the
Member States;

» to make recommendations to the institutions basedhe information gathered to
promote the safeguarding of fundamental rights;

* to add to the pool of experience by producingstdf measures to be presented as
good practice;

Furthermore, each annual report also comprisdseaatic Comment, which examines
in greater depth one or more areas selected byCtdmmission and the European

" B.Bercusson, SClauwaertand I. Schémann (2006)egal prospects and legal effects of the EU Charter
in: European labour law and the EU Charter of Fumel#tal RightsBaden-Baden: Nomos, 41-83.
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Parliament. Available in English and French, theoreis sent to the Commission in
March each yedt.

2. To provide the Commission with specific informat and opinions on fundamental
rights issues, on request. The network of indepetnimdamental rights experts may
be called on to deliver an opinion on specific dioes raised by the Commissidiso
far — to be sure dealing as they have with criaspkects of fundamental rights protection
— none of these opinions has related directly dir@ctly to trade union rights.

3. To assist the Commission and the Parliamenéweldping European Union policy on
fundamental rights.

Finally, it should be highlighted that every Eurapecitizen can send information to this
network:

» information concerning the European Union ortlaf Member States may be sent to
the coordinator: Olivier De Schutter,ct_cdf@cpdr.ucl.ac.be

* information concerning a specific Member Stateynie sent to the appropriate
member of the network.

One can also send information to the European Cgsiam at the following addres$Al-
CITIZENSHIP@ec.europa.eu

It should be noted that the network does not ua#terto reply to questions addressed to
it, or to provide information about action taken response to information forwarded.
Neither the European Commission nor the networkeptsc liability for information
supplied by outside persons.

With the creation of the European Union Agency Fandamental Rights (see following
chapter), it is rather clear that this network wéimain in existence, although it is still
unclear whether its remit will remain the same how its structure and its valuable work
will be integrated in the new Agency'’s structurel activities.

1.2. The European Union Agency for Fundamental Rigis (FRA)

a) What is the Agency for Fundamental Rights (FRA)what are its bodies and
geographical scope?
FRA is an independent body of the European Uniok)(Eestablished to provide
assistance and expertise on fundamental rightsersato the European Union, its
institutions and its Member States (currently 27untges), when implementing
Community law. The aim is to support them in fulgspecting fundamental rights when
they take measures or formulate courses of acliberefore, FRA will provide advice
based on its expertise and as a result of itsiaety

8 These reports are available lattp://www.ec.europa.eu/justice_home/cfr_cdf/indexhtm
° These opinions are also availabletdip://www.ec.europa.eu/justice_home/cfr_cdf/indexhtm
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FRA was established through Council Regulation (8€)168/2007 of 15 February 2007.
It is based in Vienna and is being built on thenfer European Monitoring Centre on
Racism and Xenophobia (EUMC). FRA became operatiasmaf 1 March 2007.

With regard to its governance structure, ltloelies of the Agencyare as follows:
* Management Board (MB);

* Executive Board,

» Scientific Committee;

+ Director.

The Management Board (MB) is the Agency’s plannargd monitoring body. It is

composed of persons with experience in the managewofepublic or private sector

organisations and knowledge in the field of fundatakrights. It consists of independent
persons appointed by each Member State, one indepermperson appointed by the
Council of Europe, and two representatives of theogpean Commission.

The Executive Board prepares the decisions of th& Bhd assists and advises the
Director. It is made up of the Chair and the Videalt of the MB, plus two other MB
members and one of the MB’s representatives fraenBbropean Commission. The MB
member appointed by the Council of Europe may gipdte in the meetings.

The Scientific Committee serves as guarantor ofsthentific quality of FRA'’s output. It

is composed of eleven independent persons, higidyifeed in the field of fundamental

rights. The MB appoints the members following aremgall for applications and a
selection procedure.

FRA is headed by a Director who is responsiblarfglementing the tasks of the Agency
and for its staffing. The MB appoints the Director the basis of his or her personal merit,
experience in the field of fundamental rights addnmistrative and management skills.
The Commission draws up a list of candidates falhgwa call for applications. Before an

appointment, the applicants will address the Cduaod the competent European
Parliament Committee.

As for its geographical scopgthe FRA:
» covers the EU and its 27 Member States;

» will also be open to the participation of canded@ountries as observers (Turkey,
Croatia, FYRoM), after a decision of the relevargséciation Council, which will
indicate in particular the nature, extent and mamf¢his country’s participation in the
Agency's work, taking into account the specifidistaof each country;

The European Council may also invite the Westerlk@® countries (Albania, Serbia,
Bosnia-Herzegovina, Montenegro), which have coredud stabilisation and association
agreement with the EC, to participate in the Ageasypbservers.

Part I: Summary of available tools and action peint 35



Stefan Clauwaert and Wiebke Warneck

b) What fundamental rights issues does FRA handle?

The Agency’s work refers to fundamental rights witthe meaning of Article 6(2) of the
Treaty on European Unidfl,including the European Convention on Human Rigtms
Fundamental Freedoms, and as reflected in the Eait€hof Fundamental Rights. The
Agency carries out its tasks within the competenckthe Community, as laid down in
the EC Treaty. Furthermore:

 EU institutions and the Member States (when impleting Community law) may
benefit, as appropriate and on a voluntary basig) the Agency’s general fundamental
rights expertise also within the areas of polica jadicial cooperation in criminal matters.

* The European Council may seek the assistandeeofAgiency as an independent body
if it finds it useful during a possible procedureder Article 7 of the EU Treaty (which
refers to the Council’'s power to apply penaltiescese of a serious breach of
fundamental rights in a Member StateFRA does not, however, carry out systematic
and permanent monitoring of Member States withenrtteaning of this Article.

10 Article 6 §2 of the EU Treaty: ‘The Union shadispect fundamental rights, as guaranteed by thepEan
Convention for the Protection of Human Rights anthdamental Freedoms signed in Rome on 4
November 1950 and as they result from the congtitat traditions common to the Member States, as
general principles of Community law.’

1 Article 7:

“1. On a reasoned proposal by one third of the klemStates, by the European Parliament or by the
Commission, the Council, acting by a majority afifdifths of its members after obtaining the assent
of the European Parliament, may determine thaktrea clear risk of a serious breach by a Member
State of principles mentioned in Article 6(1), aamitdress appropriate recommendations to that State.
Before making such a determination, the Councill $tear the Member State in question and, acting
in accordance with the same procedure, may cathdependent persons to submit within a reasonable
time limit a report on the situation in the Meml&ate in question.

The Council shall regularly verify that the gralsron which such a determination was made continue
to apply.

2. The Council, meeting in the composition of tHeads of State or Government and acting by
unanimity on a proposal by one third of the MemBtates or by the Commission and after obtaining
the assent of the European Parliament, may deterthaexistence of a serious and persistent breach
by a Member State of principles mentioned in Aetiéi(1), after inviting the government of the
Member State in question to submit its observations

3. Where a determination under paragraph 2 has bwde, the Council, acting by a qualified mayorit
may decide to suspend certain of the rights degitiam the application of this Treaty to the Member
State in question, including the voting rights loé representative of the government of that Member
State in the Council. In doing so, the Council Ekalte into account the possible consequences of
such a suspension on the rights and obligatiomatifral and legal persons.

The obligations of the Member State in questiodar this Treaty shall in any case continue to be
binding on that State.

4. The Council, acting by a qualified majorityayndecide subsequently to vary or revoke measures
taken under paragraph 3 in response to changee situation which led to their being imposed.

5. For the purposes of this Article, the Courstibll act without taking into account the vote bé t
representative of the government of the MemberreStatuestion. Abstentions by members present in
person or represented shall not prevent the adopfidecisions referred to in paragraph 2. A qiealif
majority shall be defined as the same proportiothefweighted votes of the members of the Council
concerned as laid down in Article 205(2) of theafyeestablishing the European Community.

This paragraph shall also apply in the event dihgorights being suspended pursuant to paragraph 3
6. For the purposes of paragraphs 1 and 2, thepEan Parliament shall act by a two-thirds majarit
the votes cast, representing a majority of its Merall
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Within this broad context, the thematic priorit@fsthe Agency’s activities are determined
through the Multi-annual Framework, covering a @ay@eriod, which must always
include combat against racism, xenophobia andelatolerance.

c) What are FRA'’s tasks?
FRA carries out the following tasks independently:

Information and data collection, research and als&y

» it collects, analyses and disseminates objectelegble and comparable information
on the development of fundamental rights in the EU;

» it develops methods and standards to improvejtiadity and comparability of data at
EU level,

» it carries out or promotes scientific researcti smrveys.

Advice to EU institutions and Member States:

» it formulates and publishes conclusions and @pisifor the Union and its Member
States when implementing Community law, either tsnawn initiative or at the
request of the European Parliament, the Cound¢he@Commission;

* the European institutions can request opinionstlogir legislative proposals or
positions taken in the course of legislative prared concerning their compatibility
with fundamental rights;

e it publishes an annual report on fundamentaltsigh the EU, also highlighting
examples of good practice;

* it publishes thematic reports based on its rebeand surveys.

Co-operation with civil society and awareness-nagsi

» it will develop a communication strategy and poiendialogue with civil society;
» it will establish a network through a ‘Fundamemaghts Platform’;

» it will seek to raise public awareness of fundatakrights.

FRA is NOT empowered to:
* examine individual complaints;
» exercise regulatory decision-making powers;

* monitor the situation of fundamental rights i tllember States for the purposes of
Article 7 of the EU Treaty (which refers to the @oil's power to apply penalties in
case of a serious breach of fundamental rightshiember State);

» deal with the legality of Community acts or questwhether a Member State has
failed to fulfil a legal obligation under the Trgat

d) Cooperation between FRA with other bodies of th&U and organisations at
member-state and international level, the Council bEurope in particular

FRA shall coordinate its work with relevant EU besli offices and agencies and where
relevant and appropriate draw up a memorandum @énstanding to set out the terms of
the cooperation.
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FRA shall also cooperate with Member States viaNthgonal Liaison Officer, who shall
be a government official nominated by each MemliateS The National Liaison Officers
may submit opinions on the draft Annual Work prognae and will receive documents
published by FRA.

FRA’s founding Regulation also underlines the intance of coordination with the
Council of Europe (CoE) in order to avoid duplicati ensure complementarity and
mutually reinforce each other’'s work. To this ead,agreement between the EU and the
CoE shall be concluded. As was the case with thé1EUthe CoE shall appoint an
independent person to the FRA Management Board,ca&haalso participate in meetings
of the Executive Board.

The EUMC has already established relations with Bueopean Commission against
Racism and Intolerance (ECRI), the CommissionetHoman Rights and the Council of
Europe’s departments responsible for social cohessues. This will continue and be
developed. The Regulation also foresees cooperadibra number of other bodies:

* OSCE and UN bodies in the human rights field;
* national human rights institutions in the MemBéates.

FRA will build on EUMC’s relations with OSCE, itsffize for Democratic Institutions
and Human Rights (ODIHR) and the Office of the HiGommissioner on National
Minorities in particular. In addition, it will furter develop EUMC's relations with the
UN’s Office of the High Commissioner for Human RighUNESCO and other bodies.

e) How does FRA cooperate with civil society (NGOs$;ade unions, and so on)?

FRA'’s founding Regulation foresees the setting tip fexible cooperation network, the
‘Fundamental Rights Platform’, which is a mechani®nthe exchange of information
and the pooling of knowledge.

The ETUC will try to ensure that the trade unioasd workers’ voice will be properly
heard within the Platform!

f) You have been discriminated against — can the FRhelp you?

Harassment, discrimination and victimisation mustaurse not be ignored. This, first of
all, requires that people know their rights. FRAlwmnake people more aware of their
fundamental rights.

As already mentioned, FRA is not itself empoweredi¢al with individual complaints,
but it can refer people to organisations in eacimidler State where individuals can go for
help, advice and also support in legal matters I{gteof organisations is accessible from
the links below).

All EU Member States are required, according to Bue Racial Equality Directive, to
designate ‘National Equality Bodies’ for the proioat of equal treatment. Details of
National Equality Bodies on racial/ethnicity eqtaliissues can be found at:
http://ec.europa.eu/employment_social/fundamentgits/rights/neb_en.htm#nat

National human rights institutions deal more widefyh human rights issues, often also
with individual cases. They exist in many Europeauntries.
See:http://www.nhri.net/NationalDataList.asp?MODE=1&ID=
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FRA keeps a registry of victim support organisatiafwith a focus on anti-racism
organisations), which can engage on behalf or ppsu of victims of discrimination in
judicial or administrative procedures.

A guide for victims of discrimination is also aable at:
http://ec.europa.eu/employment_social/fundamengdits/pdf/public/factsheet2_en.pdf

More information on FRA is available dittp://fra.europa.eu/fra/index.php

1.3. Information and consultation rights in the pubic sector

a) Introduction

The Community has a long history of harmonising stnengthening rules on employment
and workers' rights. In this context, the Commumilyo endeavours to protect working
conditions and the workers' right to informationdaconsultation. Several directives
adopted since the 1970s contain provisions on tbekews' right to be informed and
consulted in specific situations at their undertgkifor the protection of their interests: 1)
Council Directive 91/533/EEC of 14 October 199htielg to the conditions applicable to
the contract or employment relationship; 2) Coubuiective 94/45/EC, of 22 September
1994 establishing European Works Councils; 3) Civudicective 98/59/EC of 20 July
1998 relating to collective redundancies; 4) Coubaiective 2001/23/EC of 12 March
2001 relating to the safeguarding of employeedhtsign the event of transfers of
undertakings; 5) Council Directive 2002/74/EC nelgtto the protection of employees in
the event of the insolvency of the employer; amalfy 6) Council Directive 2002/14/EC
establishing a general framework for informing @edsulting employees in the European
Community.

In most Directives, public sector bodies/authcsitege covered by these EU regulations,
along with private sector undertakings. This chafdeuses on EU Directive 2002/14/EC
and its domestic implementation with regard tantpact on the public sector. It will also
give a brief overview of the implementation measuoencerning some of the other
Directives mentioned above.

Directive 2002/14/EC

of the European Parliament and of the Council oMdrch 2002 establishing a general
framework for informing and consulting employeethim European Communtfy

(Cfficial Journal L 080, 23/03/2002 P. 0029 — 0034)

The purpose of Information and consultation Dineeiis to establish a general framework
setting out the minimum requirements for the rightinformation and consultation of
employees in undertakings or establishments witlenCommunity.

2 The information on this Directive is mainly dexiV from an ETUI-REHS implementation report; see:
Schémann, I., Clauwaert, S. and Warneck, W. (2006prmation and consultation in the European
Community. Implementation report on Directive 20@ZEC. Report 97. ETUI-REHS Research Department,
Brussels (also available in French).
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Interpretation: Does the notion of ‘undertaking’ amrding to the Information and
consultation Directive include public services?

According to Article 2 of the Information and coftation Directive, the notion of
‘undertaking’ means ‘a public or private undertakicarrying out an economic activity,
whether or not operating for gain, which is locateithin the territory of the Member
States’. In this respect, public sector enterprisesm to be part of the scope of the
Information and consultation Directive. But the idagfon of an undertaking is
undoubtedly not very explicit with reference toidle 2(a) of the Directive.

The Community concept of ‘undertaking’, essentiadlysociated with competition law
(Articles 85 et seq. of the EC Treaty), has, howgelveen defined and refined in the case
law of the European Court of Justice (ECJ).

The concept of an undertaking according to ECJ tase therefore, is one of ‘every
entity engaged in an economic activity’, regardiefsiss legal status and the way in which
it is financed (Hofner judgment, ECJ 23 April 1991-41/90), whether it is a legal or a
natural person (Ggttrup-Klim judgment, ECJ 15 Dedoenil994, C-250/92) and whether
it is profit-making or non-profit-making (Fédératidrancaise des sociétés d’assurance
judgment, ECJ 16 March 1995, C-244/94). The Coastfarther refined this definition by
specifying that ‘undertaking’ refers to an orgadisgrouping of persons and assets
facilitating the exercise of an economic activiBiigen judgment, ECJ 11 March 1997, C-
13/95).

The exceptions to this rule relate to bodies esergipowers that are typically those of a
public authority (Eurocontrol judgment, ECJ 19 Jayul1994, C-364/92), as well as
organisations fulfilling a social function suchlzasic social security systems based on the
principle of national solidarity (Poucet & Pistreadgment, ECJ 17 February 1993, C-
159/91 and 160/91, and Garcia judgment, ECJ 26 IMB986, C-238/94).

Domestic transpositions

In most domestic transposition measures, the temnaértaking’ or ‘establishment’ is
taken to refer to current national definitions

The exception to the right of information and cdtetion, according to the Directive
(Article 3(2)), applies to undertakings directe@&mds more cultural aims. In general, the
national transposition measures incorporate thig@kon without amendment.

Article 3, paragraphs 2 and 3

2. In conformity with the principles and objectivesthis Directive, Member States may lay
down particular provisions applicable to undertgkimr establishments which pursue directly
and essentially political, professional organigaio religious, charitable, educational,
scientific or artistic aims, as well as aims invnfyinformation and the expression of opinions,
on condition that, at the date of entry into foafethis Directive, provisions of that nature
already exist in national legislation.

3. Member States may derogate from this Directiveugh particular provisions applicable|to
the crews of vessels plying the high seas.
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Although this exception does not include the pullkctor, some Member States have
extended this exception to public or semi-publiviees and broadcasting undertakings
employing at least 50 employees, as in Poland, evimethis case the law provides for the
creation of a works council. In the United Kingdosgme public services are also not
covered by the transposition measures. In Belgmorgover, Collective Labour Agreement
No. 9, which is not the statutory transposition tbé Directive but which regulates

employees’ right to be informed and consulted, i@spbnly to the private sector.

Furthermore, there are situations in which civitveats and private employees work
together, as a consequence of the fact that chaingése regulatory framework for
employment affect only the workers recruited aftiee utility's transformation into a
private company, while the existing employees oftetain their status and rights. The
presence of both civil servants and private emm@syenay have consequences for
company-level employee representation. For instand@ermany there is a duplication of
representation structures, with both staff courfoitscivil servants and works councils for
private employees. Something similar is happenmigrance. Until 2004, France Télécom
did not have private sector staff representativeidsy such as works councils and
workforce delegates, but continued with the systémpublic sector representation, that is,
a series of joint committees (Commissions admiaistes paritaires, CAPs), which cover
issues such as promotion, transfers, training asdpinary matters. In accordance with
an agreement signed in July 2004 by the Francecd&lémanagement and five trade
unions, since January 2005 there have also beeat@rsector representation bodies,
which will take on some of the tasks earlier assigto the CAPs, as in the case of
information and consultation prerogatives. At Eig transformation into a private company
in 2004 started a three-year adjustment procesghwivill introduce private sector
representation bodies. But according to the Ministehe Economy, modifications to the
existing situation will be limited to the 'bare nmmum’. In the UK, interesting developments
regarding the implementation of the information aodsultation Directive including case
law show how difficult it is to broaden ICE Regudat to public sector and to cover all
workers.

Case law of national courts witnesses the difficudf a harmonised transposition of the
directive, and as the ETUI-REHS report mentionstional-level implementation of this
directive have tried to restrict themselves torttieimum. Although Directive 2002/14/EC has
come just at the right time to enable employeesldfend their jobs through an effective,
standing and regular procedure for information aahsultation on recent and probable
developments in the activities of an undertakirsgwall as its financial and economic situation,
the development of employment and, in particulagislons likely to lead to major changes in
work organisation, the objective is only halfwayhi@wed so long as many Member States
adopt a minimal interpretation in their transpasitmeasures
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b) Other Council Directives

Council Directive 2001/23/EC of 12 March 2001

on the approximation of the laws of the MemberéeStaglating to the safeguarding of
employees' rights in the event of transfers of talings, businesses or parts of
undertakings or businesses

(Official Journal L 082 , 22/03/2001 P. 0016 — 0p20

The purpose of the Transfer Directive (of 1977 ageehin 1998 and in its last version in
2001) is to safeguard employees' rights in the teoktransfers of undertakings, businesses
or parts of undertakings or businesses.

Interpretation: Does the notion of ‘undertaking’ amrding to the Transfer Directive
include public services?

According to Article 1 paragraph 1 c) of the Tram§firective ‘applies to public and
private undertakings engaged in economic activitvdether or not they are operating for
gain’. Here again the definition is the same as the oseduin information and
consultation Directive.

Additionally, Article 1 paragraph 1 c) specifiesathan administrative reorganisation of
public administrative authorities, or the transfef administrative functions between
public administrative authorities, is not a transt@thin the meaning of this Directive

Furthermore, and according to the EU Commission arandum of 2004, activities
involving the exercise of public authority do natlfwithin the scope of the directive.

Article 1

1. (a) This Directive shall apply to any transféram undertaking, business, or part of |an
undertaking or business to another employer asudtref a legal transfer or merger.

¢) This Directive shallapply to public and private undertakings engaged ineconomic
activities whether or not they are operating for gin. An administrative reorganisation pf
public administrative authorities, or the transtéradministrative functions between public
administrative authorities, is not a transfer witttie meaning of this Directive.

This latter restriction applies, for example, ine thollowing case: the Portuguese
government proposed a mobility or transferabilitiheme for public servant®égime de
Mobilidade dos Funcionarios da Administracdo Pu&Jian order to reform public
administration, a proposal which is considered atreé tool for implementing the
government’s ambitious restructuring plan. A splegiability scheme is being designed
for public servants who are affected by the curgjlmerging or restructuring of services,
or by measures to rationalise human resources.

Concerning the nature of the transactionat the origin of the transfer, the ECJ has held
that the Directive is applicable to transfers odlentaking which take place in the following:

» A situation in which a public authority decides terminate the subsidy paid to a
foundation, which is its only source of income aagsult of which its activities are fully
and definitively terminated, and to transfer itaother foundation with a similar aim
(Case C-29/91 Redmond Stichting)
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* A situation in which a public body which had c@uted out its home-help service for
persons in need or awarded a contract for maimigisurveillance of some of its premises
to a first undertaking decides, upon expiry of fberatermination of the contract which it
had with the first undertaking, to contract outttbarvice or award that contract to a
second undertaking, provided that the operatioacsompanied by the transfer of an
economic entity between the two undertakings (dbiogses C-173/96 and C-247/96
Sanchez Hidalgo).

A situation in which an entity operating servi¢espublic use and managed by a public
body within the State administration is, followiagdecision by the public authorities,
the subject of an administrative concession toiaafe company established by another
public body which holds all its capital (Case C-B8Collino).

A situation such as the taking over by a munidipa a legal entity governed by public
law — of the provision of publicity and informati@oncerning the services offered by it
to its inhabitants, activities previously carried @ the interests of that municipality, by
a non-profit-making association — a legal entitygymed by private law (ECJ Judgment
Mayeur v Association Promotion de l'information siae (APIM), Case C-175/99).

» The taking over by an undertaking of non-maritipublic transport activities — such as
the operation of scheduled local bus routes — pusly operated by another undertaking,
following a procedure for the award of a publicvse® contract under Directive 92/50
on public service contracts (C-172/99 Oy Liikenne).

Concerning changes in working conditionsand accordingo the ECJ, an obligation,
prescribed by national law, to terminate contraétsmployment governed by private law
in the case of the transfer of an activity to alemntity governed by public law constitutes
a substantial change in working conditions to tle¢richent of the employee resulting
directly from the transfer, with the result thatnnation of such contracts of employment
must, in such circumstances, be regarded as mggulbm the action of the employer
(Case C-175/99 Mayeur).

National transpositions

Neither the European Commission nor ETUI-REHS hadettaken a study of the
implementation of the Transfer Directive. A repoftthe European Commission on the
implementation of Transfer Directive of 1977 waslmhed in 1992 (SEC (92) 85), but
did not mention implementation in the public sector

In the EU Commission’s report on the implementatbthe Transfer Directive of 1977 in
Austria, Finland and Sweden, some information iegiregarding domestic measures
under Finnish law: the preparation of a new Civeh&nt Act (Virkamieslaki, 750/1994)
in 1994 brought up the question of whether civitvaats should be covered by the
Directive. The public sector is not excluded frdme scope of the Directive but neither is
it explicitly included. The case law of the ECJ hhewever, stated that ‘employee’ is
defined according to the definition in the natiotegjislation of each Member State. The
Court has added that employees that in one wayathar have the status of employee
may not be excluded from the rights and protectjanted by the Directive. The aim of
the Directive is to protect employees without relgr how their employment relation is
considered by national legislation. However, thereo clear ruling on how the Directive
is to be applied in the public sector.
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Council Directive 98/59/EC of 20 July 1998
on the approximation of the laws of the MembereStaglating to collective redundancies

(Official Journal L 225, 12/08/1998 P. 0016 — 0p21

The purpose of the collective redundancies Direcis/to provide greater protection to
workers in the event of collective redundancieslevitéking into account the need for
balanced economic and social development withirCinamunity.

However, as mentioned in Article 2 paragraph bhef ¢ollective redundancies Directive,
workers employed by public administrative bodiesbgr establishments governed by
public law or equivalent bodies are not coveredhayDirective.

Article 2
This Directive shall not apply to:

(b) workers employed by public administrative badie by establishments governed by public
law (or, in Member States where this concept isnomin, by equivalent bodies).

Here again, neither the European Commission norlEREHS have undertaken a study
on the implementation of the collective redundasi@&ective.

c) Conclusion

The information and consultation Directive has\aadi in the European Union just at the
right time to enable employees to defend their jodbbsugh an effective, standing and
regular procedure for information and consultattonrecent and probable developments
in the activities of an undertaking, on its finaal@nd economic situation, the evolution of
employment and in particular in relation to deaisidikely to lead to major changes in the
organisation of the work force. As a vital complet® the “employment” and “European
works council” directives, in many Member Stateg timformation and consultation
Directive represents the essential and in somes¢hsesole foundation for the employee’s
right to information and consultation, filling agi@l gap and paving the way for a higher
degree of harmonisation of social laws in Europe.

The objective is only halfway achieved, howeverl@m as many Member States adopt a
minimal interpretation in their transposition me&suand in particular in the public
sector. Public sector workers should have the s@ghéto be informed and consulted as
every worker of the private sector, thus to avaig discriminatory treatment. However, it
is clear that the concept of “economic activity'hgeally used in EU legislation, although
not figuring as criteria in Council of Europe andOl case law creates confusion and
prevents proper coverage of workers in public sedtaleed this restrictive definition or
criteria used in EU social law appears to be a mdanlegislating on public authorities
and/ or entities, without taking into account thmedficity of public services in the
EU/EEA Member States and candidate countries. Diefty there is a crucial need to
look further in to this particular issue and call @ommission (and other players at the
European level) to ensure specific implementatiesearch on the impact of the
information and consultation Directive (amongstenf) in public sector entities.
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2. Council of Europe — European Social Charters

2.1. Introduction

In a first part of this chapter (parts 1-4), a breerview is provided of the main
instruments for the protection of trade union rgytihat is, the European Social Charters
of 1961 and 1996, the rights contained in themiy tihhenitoring procedures, and so on. In
the second part of this chapter (parts 5 and 6)pneeide an overview of the specific case
law relating to trade union rights in the publictse.

2.2. What is the European Social Charter?

The European Social Charter (ESC) sets out rights faeedoms and establishes a
supervisory mechanism guaranteeing that Statesedbdhem. It was revised in 1996,
which led to the Revised European Social Chart&SR), which came into force in 1999
and is gradually replacing the initial 1961 treaty.

The following states have signed and ratified t&E©r RESC: Albania, Andorra, Armenia,
Austria, Azerbaijan, Belgium, Bulgaria, Croatia, p2ys, Czech Republic, Denmark,
Estonia, Finland, France, Georgia, Germany, GreEcmgary, Iceland, Ireland, Italy,
Latvia, Lithuania, Luxembourg, Malta, Moldova, Nettands, Norway, Poland, Portugal,
Romania, Slovak Republic, Slovenia, Spain, Sweectdme former Yugoslav Republic of
Macedonia», Turkey, Ukraine and United Kingdom.

The following states have signed but not yet radifihe ESC or RESC: Liechtenstein and
Switzerland (for the ESC) and Bosnia-Herzegovinantnegro, Russia, San Marino and
Serbia (for RESC)

For an overview of the (dates of) signatures artifications by EU and EEA member
states and EU candidate countries, see ANNEX 1.

2.3. What rights are guaranteed by the Charter?

The rights guaranteed by the Charter concern diViduals in their daily lives: housing,
health, education, employment, social protectioovement of persons, non-discrimination.

States have to accept at least 6 of the 9 artidlése ‘hard core’ provisions of the Charter
(Articles 1, 5, 6, 7, 12, 13, 16, 19 and 20) aneédean additional number of articles or
numbered paragraphs to be bound by. The total nuailsgticles or numbered paragraphs
by which every state has to be bound can not leas 6 articles or 63 numbered
paragraphs.

It is thus perfectly possible for countries to ritithe (R)ESC without having ratified/
accepted Articles 5 and 6 which contain the cor@ade union rights on the right to
organise, collective bargaining and collective amti

13 This overview, which is regularly updated, caspabe consulted at:
http://www.coe.int/t/e/human_rights/esc/1_generedspntation/Signatures-Ratifications_en.pdf
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Employment — the right to earn one’s living in an occupatiorefyeentered upon;
— asocial and economic policy designed to ensutefaployment;
— fair working conditions as regards pay and workiogrs;

— action to combat sexual and psychological harassmen

— prohibition of forced labour;

— freedom to form trade unions and employers’ orgeiasas to defend
economic and social interests; individual freedordécide whether or
not to join them;

— promotion of joint consultation, collective bargaig, conciliation and
voluntary arbitration;

— protection in case of dismissal,
— the right to strike.

Social protection | — the right to social security, social welfare andiabservices;
— the right to be protected against poverty and $egiglusion;

— special measures catering for the elderly, famijiessons with
disabilities and young persons.

Non- — the right of women and men to equal treatment aleopportunities
discrimination in employment;

— aguarantee to all nationals and foreigners legediiglent and/or working
that all the rights set out in the Charter appfjardless of race, sex, age,
colour, language, religion, opinions, national iojigocial background,
state of health or association with a national mityio

Health — accessible, effective health care facilities fa émtire population;

— policy for preventing illness with, in particuldhe guarantee of a
healthy environment;

— elimination of occupational hazards so as to endhatehealth and
safety at work are provided for by law and guaradte practice;

— protection of maternity.

Housing — construction of housing in accordance with familre=eds;

— reduction in the number of homeless persons; usaligrassured
access to decent, affordable housing;

— egual access to social housing for foreigners.

Education — aban on work by children under the age of 15;
— free primary and secondary education;

— free vocational guidance services;

— initial and further vocational training;

— special measures for foreign residents.

Movement of — the right to family reunion;

persons — the right of nationals to leave the country;

— procedural safeguards in the event of expulsion;

— simplification of immigration formalities for Eure@an workers.
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As regards these Articles 5 and 6 of the (ReviSmbtjial Charter, all EU, EEA member
states and candidate countries accepted thesesjmms,i with the exception of:

Austria: did not accept Article 6 (4) (on colle&iaction)
Luxembourg: same

Poland: same

Greece: did not accept Articles 5 and 6 in full
Turkey: same

Furthermore, Germany, the Netherlands and Spdhguadh they ratified Articles 5 and 6,
made some reservations as to the application sktheticles in particular in relation to
public servants.

As for Germany, pensionable civil serva(ii®@eamte”), judges and soldiers are subject to
special terms of service and loyalty under pubdw,| based in each case on an act of
sovereign power. Under the national legal systenthef Federal Republic of Germany
they are debarred, on grounds of public policy State security, from striking or taking
other collective action in cases of conflict ofargst. Nor do they have the right to bargain
collectively since the regulation of their rightsidaobligations in relation to their
employers is a function of the freely elected lgige bodies. This does however not
relate to the legal status of non-pensionable sefiyantgAngestellte).

Regarding the Dutch Antilles, the (Kingdom of tidgtherlands accepted the application
of articles 5 and 6 to all workers, but excludeel @ipplication of article 6 84 (on collective
action) for all civil servants

As for Spain, the Declaration of reservation préss that the rights contained in articles
5 and 6 of the Charter are applied as long as &neycompatible with certain articles of

the Spanish Constitution (e.g. articles 28, 37,.3@®d 127) which allow for exceptions

and limitations for certain categories of civil w&@nts such as armed forces. (For more
details see the country report on Spain in Part II)

2.4. How does monitoring work?

The European Social Charter is provided with arermdl system which allows the
different bodies to control the state of applicataf the provisions of the Charter in the
contracting Countries.

On the one hand, there is the monitoniegorting procedure based on national reports,
while on the other hand, there is ttmlective complaints procedure

The monitoring procedure based on national reports

Every year the Member States submit a report itidigehow they are implementing the
European Social Charter in law and in practice.s€heport look at some of the accepted
provisions of the European Social Charfer.

14 Until 2007, in odd years the report concerned Hsed core’ provisions (Articles 1, 5, 6, 7, 12, 18, 19
and 20) and in even years the other provisiondr@xa 2007, a new reporting system is in force whgre
the provisions of the Charter (1961 Charter andRéeised Charter) have been divided into four thema
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It should be highlighted that, according to Arti@8 of the ESC, each State has the
obligation to send copies of its national repootshie national trade union and employers’
organisations which are members of the ETUC, BUSISEEUROPE and IOE [International
Organisation of Employers]. These national orgdiuea have the right to submit remarks
or comments on these national reports. In that, theeState concerned has the obligation
to the ECSR to respond to any comments on therspaits received from these national
organisations, if so requested. The national osgdinins can also directly forward their
comments to the ECSR.

The national reports are examined by BHueopean Committee of Social Right{ECSR)
which has the function of ascertaining whether ¢toes have honoured the undertakings
set out in the Charter. It is composed of 13 indédpet, impartial members elected by the
Council of Europe Committee of Ministers for a periof six years, renewable once. The
ECSR examines the reports and decides whethertttia¢i@ns in national law and practice
in the countries concerned are in conformity wile Charter. Its decisions, known as
‘conclusions’, are published every yéar.

A Governmental Committee,composed of representatives of the governmentsedbtates
which are party to the Charter, representativéleEuropean social partners participating as
observers, and representatives of European emplayganisations (BUSINESSEUROPE
and the International Organisation of EmployersEiGand of trade unions (ETUC),
considers decisions on non-compliance in the mdielleving their publication.

The State concerned must be in a position to setheumeasures which it has taken or
which it is contemplating taking in order to remebg situation and, in the latter case, has
to provide a timetable for achieving compliance.the event that the Governmental
Committee considers that it is not envisaged toedyra violation and take action on a
decision of non-compliance, it may propose thatGoenmittee of Ministers takes action
against the non-complying State.

Every year, the Governmental Committee presenteport to the Committee of
Ministers.*® The Committee of Ministers is the Council of Eursginal decision-making
body. It comprises the Foreign Ministers of all imember states, or their permanent
diplomatic representatives in Strasbourg. It ishb@tgovernmental body, where national
approaches to problems facing European societypeatiscussed on an equal footing, and
a collective forum, where Europe-wide responsesutth challenges are formulated. In
collaboration with theParliamentary Assembly, it is the guardian of the Council's
fundamental values, and monitors member statelcamee with their undertakings.

groups. States now have to present a report omntaftne provisions annually and each provisionhaf
Charter will henceforth be reported on once evety f/ears. The four thematic groups are: ‘employtmen
training and equal opportunities’, ‘health, so@aturity and social protection’, ‘labour rightsA¢luding
Articles 5 and 6 on trade union rights) and ‘cheldrfamilies and migrants’.

15 Available athttp://www.coe.int/t/e/human_rights/esc/3_reportipgpcedure/2_Recent_Conclusions/
default.asp#TopOfPage

!® These are available 4tttp://www.coe.int/t/e/lhuman_rights/esc/3_reportipgpcedure/3_Follow-
up_to_the Conclusions/default.asp#TopOfffage
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The Committee of Ministers can either adopt resohst at the end of each control cycle,
or issue recommendations to the State concernagcédmmendation calls on the State

concerned to take appropriate measures to remeatigteange the situation in law and/or
in practice.

Control Procedure

Council of Europe
European Social Charter

Observations of the

social partners and

non-governmental
organisations

v v

EUROPEAN COMMITTEE
OF SOCIAL RIGHTS

Government reports
on the implementation
of the Charter

Assesses the compliance of National law and
practice with the obligations arising from the
Charter from a legal point of view

v

GOVERNMENTAL COMMITTEE

Selects, on the basis of social, economic and
other policy considerations, the situations
which should be the subject of
recommendations of the states concerned

v

COMMITTEE OF MINISTERS
PARLIAMENTARY

ASSEMBLY * Adopts a resolution at the end of each
control cycle

Periodical debates on

. 1. ¢ Issues recommendations to states which
social issues

do not fully comply with the Charter

Source: Social rights in Europe, Report carriedbyuGérard Fonteneau (ETUC) and the Human
Rights at Work Foundation, February 2002,ETUC
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Specific role of ETUC in this reporting procedure

As mentioned above, the ETUC is represented assereer, with full speaking rights but no
voting rights, in the Governmental Committee. ligkexamines together with the governmental
representatives each case of non-compliance andathon the Governmental Committee |to
vote on a warning or recommendation for the stateerned if the alleged violation persists

In order to do this effectively it is, however, cial that the ETUC receives all relevant
information on the actual state of play of the galg violations. This is possible in differgnt
ways and at different stages:

« National organisations need first to submit commeort the national reports and send
copies of these comments directly to the ETUC; dofately, not many ETUC affiliate
do submit comments on the reports and ways wilehawe found to improve this.

e Second, before each meeting of the Governmentain@ibee, the ETUC representatives|in
the Governmental Committee try to send the infolomabn the most relevant and crucjal
cases of non-compliance which will be discusseth@tmeeting to the ETUC affiliates of
the country concerned, with a request for feedbdths is done in particular in cases
related to Articles 5 and 6. It is of pivotal impamce that affiliates provide the necessary
information on the current state of play relatingte alleged violation (solved, not solved,
solution in process, and so on) as this informaiSainen disseminated by the ETUC at the
meeting of the Governmental Committee and can tfoefjut pressure on the Governmental
Committee to insist that the country remedies tlgagon as soon as possible or eyen
trigger the adoption of a warning or a recommetuaetd the concerned state.

n

Collective complaints procedure

Under the 1995 Additional Protocol providing forsgstem of Collective Complaints
which came into force in 1998 complaints of viadas of the Charter may be lodged with
the ECSR.

The introduction of such a system has to be reghadea complement to the supervisory
machinery based solely on the submission of goventah reports, which naturally
constitutes the basic mechanism for the supervigiadhe application of the Charter: the
complaints procedure also increases the efficiewfcthe supervisory mechanism and,
above all, increases the interest and involvemenmtamagement, and of social, labour and
non-governmental organisations. The procedure @eavifor in the Protocol is also
shorter than that for examining reports.

Only certain organisations are entitled to lodgeplaints with the ECSR:

a. European Trade Union Confederation (ETUC),BUSINESSEUROPE and
International Organisation of Employers (IOE);

b. Non-governmental organisations (NGOs) with citasive status with the Council of
Europe which are on a list drawn up for this pugobyg the Governmental
Committee’’

7 For a full overview of the organisations entittedodge complaints:
http://lwww.coe.int/t/e/human_rights/esc/4_colleeticomplaints/organisations_entitled/OING_List_eh.pd
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c. Employers’ organisations and trade unions endbuntry concerned; and only if the
concerned state has explicitly accepted this;

d. National NGOs(For the moment only Finland has accepted this ipdgg!)

The ECSR examines the complaint and, if the formeguirements have been met,
declares it admissible. Once the complaint has hidsriared admissible, a written

procedure is set in motion, with an exchange of oramda between the parties. The
information on each complaint is also send to ETBOSINESSEUROPE and the IOE

who are invited to also submit their observationghe complaint. If necessary, the ECSR
may decide to hold a public hearing and only theigm which have submitted written

observations will be invited to this hearing.

The ECSR then takes a decision on the merits otdnaplaint, which it forwards to the
parties concerned and the Committee of Ministera meport, which is published at the
latest within four months of its being sent oundfly, the Committee of Ministers adopts
a resolution. If appropriate, it may recommend ttied state concerned take specific
measures to bring the situation into line with @Gierter.

Collective Complaints Procedure

Employers and workers Employers and workers International NGOs NGO qualified

International represent National entered on a list drawn Representatives
Organisations (ETUC, %r anisations up by the Governmental in the areas covered

BUSINESSEUROPE, IOE) & Committee by the Charter

\4

European Committee of Social Rights

Decides admissibility of the complaint
Writes a report containing the conclusions on the possible violation
of the Charter by the state concerned

Committee of ministers

Adopts a resolution bringing
an end to the procedure and
where needed adopts a -
recommendation for In certain areas may be consulted by the
the state in question committee of ministers

Governmental Committee

Source: Social rights in Europe, Report carriedbyuGérard Fonteneau (ETUC) and the Human Rights at
Work Foundation, February 2002,ETUC
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So far (December 2007), only the following courstteave ratified the Protocol on collective
complaints procedure: Belgium, Bulgaria, Croatigpis, Finland, France, Greece, Ireland,
Italy, Netherlands, Norway, Portugal, Slovenia &wkden.

For an overview of all decisions on the admisdipiland the merits of collective
complaints lodged seétttp://www.coe.int/t/e/human_rights/esc/4_colleeticomplaints/
List_of collective_complaints/default.asp#TopOfPage

Specific role of the ETUC in the collective complaits procedure

The ETUC has a twofold function in the procedure, as actual complainant itself or |as
organisation which has the possibility of submgtimbservations on all introduced complaints
and this irrespective of the organisation that $igsmitted the complaint and the State agdinst
which the complaint is addressed! Depending onallegged violation, the ETUC decides |in
consultation with the national affiliates of theuotry concerned what is the best Action to|be
taken.

First, the ETUC is indeed listed amongst thoserosgdéions which can file a collective complaint
against a state which has ratified the Collectivem@laints procedure. So far, this has
happened only once, in a case against Bulgaridadations of the trade union rights of public
servants (collective complaint n° 32/2005). In sthme, ETUC will only be a complainant against
a state if:

» such a request is received from and/or supportealliyTUC affiliated trade unions of the
country concerned; and

e it concerns a very serious and long standing caselation, in particular on trade unign
rights;

« it will always act as co-complainant next to théiovaal trade union organisations.

As already mentioned, in all other collective coaipis which are submitted to the ECSR, the
ECSR has the obligation to inform the ETUC of thesenplaints and request it to submit
observations. In the meantime, a system has beempseavithin the ETUC whereby all
information received on submitted collective commiais forwarded to all ETUC affiliates in
the given country with a request to:

« advise the ETUC whether it is considered necedsasybmit observations;
« if so, provide detailed information which the ET\dén then integrate in its observations|

)

However, it is very unlikely that the ETUC will swiit its observations if not all ETU
affiliates of that country consider it worthwhile do so!

The submission of observations by the ETUC alscalseen advantage that if the ECSR decides
that there is a need, next to the written procedorkold a hearing, the ETUC will be invited|to
attend this hearing and express its views.

As already mentioned, the ETUC prefers, excepehy gerious cases, that national trade union
organisations themselves file the complaint as diffgtrs them the possibility via the ETUC
observations to provide additional information/argunts on the alleged violations and also
ensures that, if necessary, the ETUC can be prasant hearing which might be organised
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5. Collective complaints relating to trade union/wedkers’ rights in the public sector
(state of play December 2007)

No. 43/2007, Sindicato dos Magistrados do MinistéRublico (SMMP) v. Portugal

The complaint registered in April 2007 relateshe tight to social security. It is alleged
that staff of the Public Prosecutor’'s Office in Rgal are excluded from the Social
Welfare Service of the Ministry of Justice (Legisla Decree No. 212/2005 of 9
December 2005).

No. 40/2006, European Council of Police Trade Un®{CESP) v. Portugal

The complaint registered in February 2007 relatethé right to bargain collectively, to
information and consultation and to take part ia tetermination and improvement of
working conditions and the working environment.idtalleged that in practice police
officers do not enjoy these rights in Portugal. Toeplaint was declared admissible in
May 2007.

No. 38/2006 European Council of Police Trade UniofSESP) v. France

The complaint relates to the right to an increasee of remuneration for overtime work.
It is alleged that French legislation does notvaltbe Operational Command Corps of the
National Police Force, which is classified as amgrAde body within the national civil
service, to receive compensation for the overtimeked as a result of anti-governmental
demonstrations held in France in the first half2006. The complaint was declared
admissible in March 2007.

No. 37/2006 European Council of Police Trade UniotSESP) v. Portugal

The complaint relates to the right to adequate resration, the right to an increased rate
of remuneration for overtime work and the right tollective bargaining: joint
consultation and machinery for voluntary negotiagiolt is alleged that the Portuguese
state has not observed the democratic rules otatole bargaining, having decided
unilaterally to apply to the criminal investigatipersonnel of the Criminal Police a rule
reducing their basic pay by 25%, thus avoiding paryimof the on-call bonus. The
complaint was declared admissible in December 2006.

No. 36/2006 Frente Comum de Sindicatos da Admirag&o Publica v. Portugal

The complaint relates in particular to the rightoergain collectively. It alleges a breach
of the right to collective bargaining and discrimiion, since the Government refused to
continue negotiations with the complainant orgarosaon issues related to the General
Employees’ Statute. The complaint was declarednmssible in December 2006.

No. 32/2005 European Trade Union Confederation (ECY Confederation of
Independent Trade Unions in Bulgaria (CITUB), Confieration of Labour ‘Podkrepa’
(CL ‘Podkrepa’) v. Bulgaria

The complaint relates to the right to strike. laikeged that the right to strike is restricted
in several sectors of the economy in a mannerishatt in conformity with the Revised
Charter. The ECSR decided that indeed on all greBulgaria was in violation of the
provisions of the Charter.
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No. 29/2005 Syndicat des hauts fonctionnaires (SBIG France

The complaint relates to the right to organiseislalleged that there are no effective
remedies in the event of a breach of the rightrganise where the State is acting as an
employer. The complaint was declared inadmissibléune 2005.

No. 26/2004 Syndicat des Agrégés de I'Enseignengargéerieur (SAGES) v. France

The complaint relates to the right to organises klleged that French legislation impairs
the freedom to organise since Decree No. 89-1 enNhational Council for Higher
Education and Researc@dnseil national de I'enseignement supérieur eteleherche—
CNESER) does not guarantee collective legal rersedibe complaint was declared
admissible alleging in substance a violation ofright to organise.

No. 25/2004 Centrale générale des services puliddelgium

The complaint relates to the right to collectiverdaaning: joint consultation and
machinery for voluntary negotiation. It is allegdtht Belgium does not guarantee the
effectiveness of the legislation on the exerciséhefright to collective bargaining in the
Belgian public sector. The ECSR concluded thateteas no violation.

No. 24/2004 Syndicat SUD Travail Affaires SociakesFrance

The complaint relates to the prohibition of allrfee of discrimination in employment. It is
alleged that under the Labour Code (Article L.1B2-Aumerous categories of workers are
excluded from protection against discriminationeimployment. The ECSR concluded
that there was a violation.

No. 23/2003 Syndicat occitan de I'éducation v. Fan

The complaint relates to the right to organise #@dright to collective bargaining. It is
alleged that the prohibition on non-representagvefessional organisation presenting
candidates in professional elections violates thp@seisions. The ECSR concluded that
there was no violation.

No. 11/2001 European Council of Police Trade UnioasPortugal

The complaint relates to the right to organise #@dright to collective bargaining. It is
alleged that members of tiR®licia de Seguranca Publicare not guaranteed these rights.
The ECSR concluded that there was no violation.

No. 5/1999 European Federation of Employees in Pual$ervices (EUROFEDOP) v.
Portugal

The complaint relates to the right to organise #raright to bargain collectively. It is
alleged that the armed forces are denied thesesrijhe ECSR concluded that there was
no violation.

No. 4/1999 European Federation of Employees in Ral8ervices (EUROFEDOP) v. Italy

The complaint relates to the right to organise #reright to bargain collectively. It is
alleged that the armed forces are denied thestsrighe ECSR concluded that there was
no violation.
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No. 3/1999 European Federation of Employees in Pual$ervices (EUROFEDOP) v.
Greece

The complaint relates to the right to organise #redright to bargain collectively. It is
alleged that the armed forces are denied thesdsrighhe complaint was declared
inadmissible.

No. 2/1999 European Federation of Employees in Pual$ervices (EUROFEDOP) v.
France

The complaint relates to the right to organise #reright to bargain collectively. It is
alleged that the armed forces are denied thestsrighe ECSR concluded that there was
no violation.

2.6. Articles 5 and 6 on the right to organise, clelctive bargaining and collective
action — an overview of the case law in relation tthe public sector

Introduction

As for the subject of this report on the guarargeéd respect of trade union rights in the
public sector, the most relevant articles of bb#h European Social Charter and its revised
version of 1996 are Articles 5 and 6. These axislate:

Article 5 — The right to organise

With a view to ensuring or promoting the freedonwofkers and employers to form local,

national or international organisations for the peation of their economic and social

interests and to join those organisations, the @asting Parties undertake that national

law shall not be such as to impair, nor shall itdmeapplied as to impair, this freedom. The
extent to which the guarantees provided for in #ntgcle shall apply to the police shall be

determined by national laws or regulations. Thenpiple governing the application to the

members of the armed forces of these guaranteeshanetent to which they shall apply
to persons in this category shall equally be deteeah by national laws or regulations.

Article 6 — The right to bargain collectively

With a view to ensuring the effective exercisehef tight to bargain collectively, the
Contracting Parties undertake:

1. to promote joint consultation between workerd amployers;

2. to promote, where necessary and appropriate,hingcy for voluntary negotiations
between employers or employers' organisations amrtevs' organisations, with a view to
the regulation of terms and conditions of employinbgrmeans of collective agreements;

3. to promote the establishment and use of appatgnmachinery for conciliation and
voluntary arbitration for the settlement of labalisputes;

and recognise:

the right of workers and employers to collectivéi@ac in cases of conflicts of interest,
including the right to strike, subject to obligai® that might arise out of collective
agreements previously entered into.

An overview follows of the main orientations of tBRE€CSR case law on these articles is
provided, particularly in relation to the publicsar.
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Article 5 — The right to organize

With a view to ensuring or promoting the freedonwvofkers and employers to form local,

national or international organizations for the peation of their economic and social

interests and to join those organisations, the @asting Parties undertake that national

law shall not be such as to impair, nor shall itdmeapplied as to impair, this freedom. The
extent to which the guarantees provided for in #rnigcle shall apply to the police shall be

determined by national laws or regulations. Thenpiple governing the application to the

members of the armed forces of these guaranteeshaneitent to which they shall apply
to persons in this category shall equally be deteeth by national laws or regulations.

Since the beginning of its supervision activitye BCSR has outlined that in this provision
there are two obligations: the first requires theemce of any legislation or regulation or
any administrative practice such as to impair teedom of employees or workers to form
or join their respective organisations; by virtUetlte second obligation ‘the Contracting
States are obliged to take adequate legislativeth@r measures to guarantee the exercise
of the right to organise and in particular to pobtevorkers' organizations from any
interference on the part of the employers' (Conehssl, p. 31).

National legislation and practice have revealeteddht forms of restrictions in the public
sector, but these are not necessarily contrariggadquirements of Article 5, if viewed in
the light of Article 318

The freedom to organise implies that trade uniorstheir members have the possibility
to act freely in pursuance of the protection ofirtleeonomic and social interests, this
protection being itself, in the wording of Article, the very reason for constituting
workers' and employers' organisatidhs.

This statement implies first of all a certain coctien between Article 5 and Article 6, at
para. 2% where it ‘presupposes the guarantee of a compheedom to organize’

(Conclusions 1V, p. 46). The Committee has alstedtéhat ‘a precondition of satisfactory
compliance with the provisions arising out of &t2 is the full observance of art. 5’
(Conclusions VI, p. 36). As a consequence, a Shateis found not in conformity with

Article 6, paragraph 2 will often be found not te bomplying with Article 5 either, and

the other way round.

In this perspective, we can underline an issueiquéatly related to the public sector
regarding intervention in the conduct and orgarosabf lawful strikes.

The Committee does not consider the right to tatlective action to be within Article 5,
being confined solely to Article 6 (4), but in Smgsion Cycle XII it had the opportunity
to make an important statement with regard to ar@arcase: in Germany, on several

8 Human Rights Social Charter Monographs No. 5 (Betd®001), The right to organise and to bargain
collectively: 2" edition, Council of Europe Publishing.

% samuel, L. (2002)Fundamental social rights. Case law of the Eurap&ocial Charter' 2" edition,
Council of Europe Publishing, 104-119.

20 "o promote, where necessary and appropriate, rimesly for voluntary negotiations between employers
or employers' organizations and workers' organizas, with a view to the regulation of terms and
conditions of employment by means of collectiveaments"
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occasions civil servants had been seconded tocemaiking employees and manual
workerswho were members of the same trade union

The Committee considered that ‘interventions o8 tkind by public authorities in the
conduct and organization of a lawful strike coutshstitute a restriction on the rights and
freedoms guaranteed by art. 5 particularly in caskere unionized civil servants are
required to replace employees or manual worksienging to the same trade union
(Conclusions XII-2, p. 99"

Article 5 does not permit any restriction to be ompd on the right of civil servants to
organise (Conclusions |, p. 8).

In order to monitor freedom of affiliation, the Caomitee examines national situations
closely through questions laid down in the questgre used to draw up the national
reports. Question A requests specific information any special laws or regulations
applying to the formation and joining of organisas by public servants and other
persons employed by public authorities.

The ECSR noted that the countries who prohibit rthevil servants from joining

organisations other than those composed exclusiekelyublic officials do not comply

with Article 5, as restrictions on the freedom ofilcservants' trade unions to affiliate in
federations or confederations are also incompagbénclusion 1, p. 1843

The Committee agreed that public servants' tradenumghts could be subject to certain
restrictions, but that these should fall within #eepe of Article 37>

Article 31 — Restrictions:

1. The rights and principles set forth in Part | evheffectively realised, and their effective
exercise as provided for in Part Il, shall not he&bgect to any restrictions or limitations
not specified in those parts, except such as aeqgibed by law and are necessary in a
democratic society for the protection of the riglatsd freedoms of others or for the
protection of public interest, national securitylgic health, or morals.

2. The restrictions permitted under this Charterthe rights and obligations set forth
herein shall not be applied for any purpose otheant that for which they have been
prescribed.

These principles were applied in respect of theiatbn created at Government
Communications Headquarters at Cheltenham (GCHQ®&4, when the UK Government
prohibited thecivilian employees from joining, forming or remaining memsbef a trade
union, on grounds of national security, GCHQ be@ngecurity and intelligence agency
concerned with military and official communications

%L However, the case was already pending befor€tmstitutional Court and in Cycle XIlI the Committe
noted that the judgment was that this type of m&@tjoh was unconstitutional unless the matter was
expressly regulated by law. The Committee therefeferred to its observations under Article 6 (4)
(Conclusions XIll, p. 269).

2 This had happened in Cyprus, but was put right980 by Public Service Law No. 31, abolishing thes
restrictions (Conclusions VII, p. 31).

% Article 31 in the 1961 version; Article G in the Reed European Social Charter.
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Accepting that restrictions on Article 5 are adnfilssonly on the basis of Article 31 and
that these restrictions were based on an inteamgldue to the particular status of GCHQ
and the nature of its activity, essential rtational security the Committee found the

situation not to be in breach of the Charter anttooexceed the limits prescribed in
Article 31 (Conclusions XI,-1, p. 83§.

Police and armed forces

These groups of public sector employees deservécylar attention, given the huge
number of cases that have been raised with regatttetrestrictions provided by the ESC
itself and their application by the Contracting tieer.

In the third supervision cycle, the Committee dleatates the situation regarding the
police and armed forces as public employees: thensepart of Article 5 has to be read
carefully, and the ECSR makes it clear that

Art. 5 guarantees the full enjoyment of the freedorarganize, in principle to every category
of employer and workers, including public officialé the text of the article allows the
complete suppression of the right of members ofth@ed forces to organize, comparisons
of the second and third sentences of art. 5 andttheaux preparatoires, make it clear
that the Contracting Parties may only limit theeftem of the police to organize on
condition that its members are not deprivedlbthe rights guaranteed by this article.

As in the first cycle (Conclusions I, 31), the Coitiee repeats that, regarding police
officers, if restrictions are allowed it is not fified to deprive them entirely of the
guarantees of art. 5.

It is also crucial to underline that a distinctiexists between the right to establish a union
and to join it and the right of negotiation andledlive action, provided for in Article 6.
The one does not imply the other (Conclusions3), 2

As far aspolice forcesare concerned, total suppression of the right gamise is not
compatible with the Charter.

Contracting Parties are also not in compliance wititle 5 if:

» they forbid policeman to set up their own tradéon or to join a trade union of their
choice;

* oblige policemen to join a trade union imposedstgtute, even if the statutory or
other compulsory body effectively engages in coiecbargaining.

It is possible to restrict members to joining amfing organisations composed exclusively
of their own members (Conclusions X-2, 68), althotigey can federate with other trade
unions constituted solely of police officers (SpaiBut any police association should be

24 Nevertheless, the Committee ‘wondered whethergineernment's decision denoted a “restriction or
limitation of the right to organize’, in accordanaéh art. 31, or a total abolition of that righthich
would be contrary to the Charter” (Conclusions Xpl,80). In cycle Xl it noted that GCHQ Staff
Federation, officially set up in 1985, had beeristeged as a trade union and given the right totiaig
on behalf of its members. The membership of therf&ibn was also optional and its members belong to
all the categories of staff employed.
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able to exercise certain trade union—type preroegstisuch as the right to negotiate their
conditions of service and remuneration and thetrighassembly (Conclusions X-2, 67;
the UK, Cyprus, Portugal and Spain are involvethis provision).

Moreover, membership must not be compulsory, téegtahe negative right to organise
(Conclusions X-1, 68).

Members of the armed forcasan be entirely and legally deprived of the righbrganise,

as confirmed in the preparatory works and documintke Charter. For the moment, in
France and Spain, the situation of semi-militargibs (such as the Gendarmes and the
Civil Guard) is under examination. A number of cdanpts have been launched under the
Collective Complaints Procedure, but so far theyehalways received a negative
response from the Committée.

Besides complaints from organisations entitled taken them, the Parliamentary
Assembly® of the Council of Europe also takes an active ipattie debate concerning the
right of association of members of the armed fafées

In a 2001 motion for a Recommendatf8rthe Assembly, considering that a previous
Assembly Resolutidi on the right of association for members of thefgssional staff of
the armed forces had made no significant progresspmmends that the Committee of
Ministers reconsider this issue and promote thee@ence in all member states of the
right of members of the armed forces to join andtigipate in specific associations
formed to protect their professional interests imitlthe framework of democratic
institutions' (par. 3).

In 2002%° the Parliamentary Assembtglled again on all member states of the Council of
Europe to grant professional staff of the armeadsy under normal circumstances, the
right of association — though with a prohibitiontbé right to strike — and to implement
the ESC. It denounced the fact that the right ganise of members of the professional
staff of the armed forces was still not recognisedll member states of the Council of
Europe, and that several member states that didgnése this right imposed severe
restrictions.

This does, however, underline that in recent yaarses in some member states have been
undergoing transformation from a largely conschased system to a purely professional
one, so increasingly becoming ‘regular employarembers of armed forces in these
circumstances should be fully eligible for the eoyeles’ rights established in the European
Social Charter, as ‘citizens in uniform’. They shibanjoy the full right, when the army is
not in action, to establish, join and actively @pate in specific associations formed to
protect their professional interests within tharfeavork of democratic institutions, while

See pages 53-55 of this report.
% http://assembly.coe.int/ASP/Doc/ATListing_E.asp

2" See among others Resolution 903 (1988); Recomatiendl 380 (1998); Order No. 539 (1998);
Resolution 1166 (1998).

% Document 9080, 4 May 2001.
29 903 (1988).
30 with Recommendation 1572, based on Doc. 95139&64.
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performing their service duties. Therefore, the ehslsly not only recommends that the
Committee of Ministers calls on the governmentthefmember states to allow members of
the armed forces and military personnel to orgartisemselves in representative
associations with the right to negotiate on matteEnscerning salaries and conditions of
employment, but also calls on the Committee of BtaTs itself to examine the possibility of
revising the text of the revised European Sociar@n by amending its Article 5 to read:
‘the extent to which the guarantees provided fdhis article shall apply to the police and
the members of the armed forces shall be deterntipechtional laws or regulationis.

The reply from the Committee of Ministers in 26b%as that in many member states
members of the armed forces and military persohagk the right to organise and to
bargain collectively and that it would like all mbar states to study the various examples.

Nevertheless, with regard to the proposal to anteedext of Article 5 by deleting the

third sentence, relating exclusively to memberstt@f armed forces, and to add this
category to the second sentence presently covenhgthe police, the Committee noted
the procedure for amendments contained in Articlehich provides that proposals for
amendments must be examined by the Governmentah@tee, the text adopted submitted
to the Committee of Ministers for approval aftemsoltation with the Parliamentary

Assembly and, after approval by the Committee ohisters, forwarded to the Contracting
Parties (i.e. the countries) to the Charter foreptance. Any amendment will enter into
force only in respect of those Contracting Pattied have accepted it.

The Assembly’s proposal seems far from likely to dmxepted at present, since the
Governmental Committee has not backed the texh @raendment to Article 5 along the
lines suggested, opinions being divided in the Cdtem (9 delegations in favour, 15
against and a large number of abstentiéhs).

The latest relevant document is Parliamentary AbseiRecommendation 1742 (2006)
concerning ‘Human rights of members of the armete® > in which the Assembly
declares that

[T]he army is the institution which is responsitfier protecting the State and
defending the community [and] considers that meslwérthe armed forces are
citizens in uniform who must enjoy the same fundéahdiberties, including those
set out in [the European Convention on Human Rigimd] the European Social
Charter, within the limits imposed by the spec#ixigencies of military duties,

31 Doc. 9885, 21 July 2003.

32 During discussions held by the Governmental Catemion this proposal, some delegations indicated
that they were not in a position to take a decisionit at this stage. It also appeared that nationa
delegations were divided: 9 of them stated thay tteauld accept the proposal; 15 of them expredsed t
opposite opinion on the grounds that their natidegislation did not recognise union rights for itaily
personnel. One delegate stated that her countectdy to this proposal only in relation to the tigh
members of the professional staff of the armede®to join political parties.

33 Parliamentary Assembly, Recommendation 1742 (R@d6Human rights of members of the armed

forces of 11 April 2006 (available atttp://assembly.coe.int/Main.asp?link=/Document&pedText/
ta06/EREC1742.htjrand based on Doc. 10861 of 24 March 2006 on Huights of members of the armed
forces (Report of the Committee on Legal Affaird &luman Rights - Rapporteur: Mr Alexander Arabadljie
Bulgaria, Socialist Group — available &ittp://assembly.coe.int//Main.asp?link=http://askbntoe.int/
Documents/WorkingDocs/DocO6/EDOC10861.htm
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especially with the ending of conscription and pinefessionalization of the armed
forces in several countries ... Any restrictions the exercise and enjoyment by
members of the armed forces of the mentioned nigtst fulfil the following specific
criteria: they must have a legitimate aim, be dlyigustified by the needs and
specificities of military life, discipline and traing, and be proportional to the aim
pursued; they must be known, be provided for amdtlgt defined by law and
comply with the provisions of the Constitution;ythleust not unjustifiably threaten
or jeopardize the physical or mental health of merslof the armed forces.

Article 6 — The right to bargain collectively

‘With a view to ensuring the effective exercisehef right to bargain collectively,
the Contracting Parties undertake:

1. to promote joint consultation between workerd amployers;

2. to promote, where necessary and appropriate hmacy for voluntary negotiations
between employers or employers' organisations amidkevs' organisations, with a
view to the regulation of terms and conditions mfpeyment by means of collective
agreements;

3. to promote the establishment and use of appatprnachinery for conciliation
and voluntary arbitration for the settlement of ¢alv disputes;

and recognise:

4. the right of workers and employers to collectagtion in cases of conflicts of
interest, including the right to strike, subjectdbligations that might arise out of
collective agreements previously entered into.’

Collective bargaining is one of the core means lbyclw an employee or employer
organisation protects and furthers its membersta@sts.

Although the ECSR has already held in relation wicke 5 that the right to bargain
collectively is a fundamental trade union prerogatiArticle 6 is explicit in guaranteeing
this right and requiring contracting parties to ertdke certain measures to ensure its
protection.

Paragraph 1: Joint consultation

‘With a view to ensuring the effective exercisehef right to bargain collectively,
the Contracting Parties undertake ... to promotatjconsultation between workers
and employers’

In the first supervision cycle the ESCR interpretied paragraphas meaning that any
contracting state which has accepted it is boundtdke steps to promote joint
consultation between workers and employers, omr tbheganizations, on all matters of
common interest and on the following questions agymaihers: productivity, efficiency,
industrial health, safety and welfarg€onclusions I, pp. 34-35).

The personal scope of this provision covers all leygul persons, but not the self-
employed. The ECSR also explicitly held thiite provisions of art. 6 as a whole to be
applicable not only to employees in the privated@edut also to public officials subject
to regulations, though with the modifications olwaly necessary in respect of persons
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bound not by contractual conditions but by regwas laid down by the public
authorities. Article 6 para. 1 can only be regardasl respected where such officials are
concerned if consultation machinery is arranged ttoe drafting and implementation of
regulations, which should not give rise to any saledifficulty.” (Conclusions lll, p. 33)

Public employees whose employment is governed lpordract are covered by this
paragraph in the same way as private employees.EQ#8R therefore always requests
information from the Contracting Parties on hownjatonsultation is being organised in
the public sectot?

Art. 6 paragraph 2: Promotion of machinery for voluntary negotiations.

‘With a view to ensuring the effective exercisehef right to bargain collectively,
the Contracting Parties undertake ... to promotbeme necessary and appropriate,
machinery for voluntary negotiations between engreyr employers' organisations
and workers' organisations, with a view to the ragjon of terms and conditions of
employment by means of collective agreements.’

According to the ECSR's interpretation, in acceptthe terms of this provision, the
Contracting Parties undertake not only to recognizeheir legislation, that employers
and workers may settle their mutual relations byamseof collective agreements, but also
actively to promote the conclusion of such agregm#éiheir spontaneous development is
not satisfactory and, in particular, to ensure thath side is prepared to bargain
collectively with the other. Where adequate madtyirier voluntary negotiation is set up
spontaneously, however, the Government in questsomot bound to intervene in the
manner prescribed in this paragraph. (Conclusipps35)

As regards public employees, the ECSR pointediaitaéven though, in the case of those
whose employment was subject in some degree tdateguby law (and not by a contract
of employment), it was not possible for the ordyneollective bargaining procedures to
apply, these employees must nevertheless partcipathe drafting of the regulations
which were to apply to therh.

This interpretation was confirmed once again intdrgh supervision cycle in connection
with the situation in Spain, where paragraph 2 dicke 6 was not infringed, as the law
authorised the most representative trade unionpatticipate in the determination of
working conditions, including remuneration, in tieil service®

More recently, the ECSR examined the practice ef uhilateral imposition of a wage
freeze in the public sector in Spain, despite tkistence of a collective agreement
between the public administration and the tradensior the period. On that occasion, it
noted that certain limitations on the right to eotive bargaining on the part of public
employees might not be incompatible with the Clialiet where a general agreement has

3 Conclusions V, p. 42 — France; Conclusions Xp277 — Spain; Conclusions XIlII-3, p. 114 — Malta;
Conclusions XIII-3, p. 275 — Portugal; Conclusiofifl-5, p. 59 — Finland; Conclusions XIV-1, Vol. 1,
p. 418 — Ireland; Conclusions XV-1, Vol. 2, p. 63%K.

% Conclusions lIl, p. 34 — Germany and Conclusidhs. 45 — Austria.

3% Conclusions X-2, p. 73; also Conclusions XIV-12p9 — Germany; and Addendum to Conclusions XV-1,
p. 155-156 —Poland.
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been concluded and duly adopted by the authoriéieg, unilateral infringement of its
terms could be justified only with reference toiélg 31. Although the wage freeze in
guestion was prescribed by law, it had not beeruhented thatit was necessary in a
democratic society or the protection of the rightsothers or for the protection of public
interest, national security, public health or ma&alConclusions XV-1, Vol. 2, pp. 517-18).

The ECSR also pointed out, in connection with Gerynadhat while it was impossible to
draw up proper collective agreements for civil s@itgé subject to regulations, Article 6,
paragraph 2 nonetheless entails the obligationrtange for the participation of those
concerned, through the intermediary of their repméstives, in the drafting of the
regulations which are to apply to them (Conclusibhp. 34).

Art. 6 paragraph 3: Conciliation and arbitration

‘With a view to ensuring the effective exercisehef right to bargain collectively,

the Contracting Parties undertake ... to promote #stablishment and use of
appropriate machinery for conciliation and volunyaarbitration for the settlement
of labour disputes.’

The ECSR is particularly concerned with the questibconciliation and arbitration in the
public sector (Conclusions V, p. 46; VIII, pp. 93)9

Several countries have been found not to be comglyiith this provision. Often in the
civil service and local government, there is noutatpry procedure for conciliation,
mediation or arbitration to settle conflicts of arést which may arise between the
administration and its employees, even if in pgEc mediator is sometimes appointed; in
these cases it is not necessary for the partiedvies to accept its conclusions for the
situation to be in conformity with the Charter.

With regard to the armed forces in particular, Baliamentary Assembly suggested that
the Committee of Ministers call upon member stébesxamine the possibility of setting
up the office of an ombudsman to whom military persel could apply in case of labour
and other service-related disputes. The CommitteeMmisters, in its reply to
Parliamentary Recommendation 1572 (2002), consitteas such an institution could
certainly be useful for regulating disputes of #ied in question. There may be other
options, however, that would be equally useful. €&muently, it considers that it is up to
the individual member states to decide how theyhwis regulate labour disputes
involving military personnel, provided basic priplgs of justice apply to such procedures.

Art. 6 paragraph 4: Right to strike in the European Social Charter.

‘With a view to ensuring the effective exercisehef right to bargain collectively,

the Contracting Parties recognise the right of wesskand employers to collective
action in cases of conflicts of interest, includitige right to strike, subject to
obligations that might arise out of collective agneents previously entered into.’

Public employees’ right to strike is a controvergaue in many countries. Nowadays, the
arguments against recognition of the right to strid&r public employees are that public
service strikes inflict more damage on the pulilenton the employers, as they interrupt
the 'essential services' that the state needs rithoe to provide to the population in

general.
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Another very common argument is that increasinggestaction by public employees may
be a major threat to the balance of public finareras indirectly curtail general efforts to
implement anti-inflationary incomes polici&s.

The European Social Charter of 1961 was the firstruiment explicitly requiring the
protection of the right to strike adopted by theu@al of Europe.

Some have pointed ditthat the right set out in Article 6 (4) of the E®&Csomehow
particularly circumscribed: comparing the supermysprocedure attached to the Charter
with the quasi-judicial process established for ghetection of the European Convention
for the Protection of Human Rights and Fundamdataédoms (ECHR) of 1950, it seems
that the right to strike is considered, as onehaf $ocio-economic rights, somehow of
inferior status to civil and political ones, whirdteive greater protection.

On the other hand, in 1951 the Committee of Mimsstedopted two resolutions which
established the power to conclude agreements bath tany intergovernmental
organization’ on matters within the Council’'s cortggyee and with the ILO, opening up
the possibility for the Council to convene Europeanferences of a tripartite nature on
topics that did not seem to be part of its coreceoms.

Both ECHR and ESC recognise freedom of associatmahthe right to join and be active
as a member of a trade union, but only the ESCesspy recognises a right to strike.

Though there is a partial overlap of the two instemts, the ESC’s socio-economic
entittements are not all guaranteed as minimumdstais, and the Contracting Parties
only have the obligation tpromotethese rights (Article 6, paragraphs 1-3), not {pasi
obligations.

Under both international and European law, stateg phace legal restrictions on the right
of members of the police and the armed forceski® iradustrial action.

The definition of ‘civil servants' as employeesstate/governmental central and local
administrations is quite plain in the various membiates, and therefore the scope of
application of the restrictions on their right talee is clear.

What is more controversial is the extent to whHplblic servants' are entitled to strike.

The definition of the ‘essential services’ that @aw be guaranteed over the right to strike
of workers, and the functions of these workersfedifrom state to state: the rights to
organise, to bargain collectively and, consequeritytake action for the protection of
interests are subject to different restrictionsational legislation, in conformity or not
with therestrictions allowed byArticle 31/G:

“The rights and principles set forth in Part | wheffectively realised, and their
effective exercise as provided for in Part I, $tmadt be subject to any restrictions or

37 This argument has been strongly supported by erapdogrganisations.

3 T. Novitz (2002),International and European protection of the rightstrike, Oxford University Press,
pp. 125ff.

3 The 1993 Declaration of Vienna required membatest to sign the ECHR and to accept its entire
supervisory process in a short time, without mentig the ESC in this context.
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limitations not specified in those parts, exceqtsas are prescribed by law and are
necessary in a democratic society for the protectb the rights and freedoms of
others or for the protection of public interest,tioaal security, public health, or
morals.

The restrictions permitted under this Charter te tights and obligations set forth
herein shall not be applied for any purpose ottamt that for which they have been
prescribed.”

The Appendix to Article 6 paragraph 4, furthermdeelares:

“It is understood that each contracting party mawy, so far as it is concerned,
regulate the exercise of the right to strike by, lpmvided that any further restrictions
that this might place on the right can be justifiedier the terms of Art. 31.”

The provision only intends to make clear that th&rictions mentioned in Article 31 are
applicable to the paragraph, in addition to thogeckv the latter contains, namely the
obligations arising out of collective agreements.

Article 6 paragraph 4, (unlike Article 5) lists nmategory of persons upon whom
restrictions may be imposed. Nevertheless it is inoompatible with the Charter to
restrict the right of certain categories of civelhgants (or other workers) to strike if not in
accordance with Article 31.

In relation to civil servants, but also public eoy®es, the ECSR has stated:

“as regards the right of public servants to strikke Committee recognizes that, by
virtue of art. 31, the right to strike of certaiategories of public servants may be
restricted, including members of the police and edinforces, judges and senior civil
servants. On the other hand, the Committee talesidw that a denial of the right

to strike to public servants as a whole cannot égarded as compatible with the
Charter.”

Many Contracting Parties restrict the right of aertcategories of public employees to
strike; where a Contracting Party merely limits, éxample, the right of members of the
police, the judiciary, the fire brigade or the prisservice to strike, it is in compliance, in
principle, with the Charter.

In the ESC framework, in some cases the interpoetatf Article 31 has been 'generous’,
and has included situations in which the restniare justifiedfor the protection of the
rights and freedoms of others or for the protectainpublic interest, national security,
public health*°

On the other hand, the ECSR has often stated thadrgments cannot prohikadl civil
servants from striking because not all of them @okvto which Article 31 will apply*

Moreover, sometimes the ECSR and the Governmemandttee did not take the same
view: in the case related to Germany and the bastrike action byBeamte’,the ECSR

9 Conclusions X-1, 68—69.
1 Conclusions I, p. 39; Conclusions IIl, 36.
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(as well as the Parliamentary Assembly which tobk same line) found that this
treatment was in breach of Article 6 paragraph Hilevthe Governmental Committee
underlined that Article 3would permit a government to take measures demgicertain
functionaries and other employees in the publiwiserof the right to striké?

Restrictions on the right to strike*® exist above all in the public services, to which
special rules apply in all Council of Europe coiedr For instance, in Doc. 10546 of 11
May 2005, the Parliamentary Assembly notes that:

“In Italy, for example, public services are treatad necessary for the realization of
fundamental rights and are established in the Qarigin, considered universal,
their aim being to promote economic and social tpraent.

In Germany, Austria, Denmark and Estonia, publioczaets do not have the right to
strike either, in order to ensure the continuitypafblic services and in return for
security of employment.

In Turkey, a law barring public servants from sinidx was passed in 2001. In
Poland, a 1991 act limits strikes that are consatkdetrimental to life and health
or that threaten state security.

There are similar restrictions in Slovakia, Slowern Hungary, in addition to legal
restrictions, certain constraints are imposed oa thvil service under an agreement
between civil-service unions and the Ministry of thterior. The parties have a
legal duty to reach agreement in order to allow animum service to be
maintained, in particular for transport and eledity, gas and water supply during
the pre-strike negotiation and arbitration periods these European countries
legislation includes compulsory social-harmony slas! for trying to avoid strikes.
In particular, the duty to preserve social harmoprphibits all industrial action
during the negotiation of collective agreementspdnown as ‘conciliation periods’.”

The armed forces and law enforcement agencies atealfowed to strike almost
anywhere.

The reason for such legislation is that, in genestaikes inessential servicegan cause
the public significant harm in relation to thewds or liberties.

The ECSR views the concept of essential servicdeaterprises as including the hospital
sector, the electricity sector, transport, water faod supply, waste disposal, communications
and air traffic control. Like all restrictions ohe right to strike, prohibition or limitation
of the right to strike in essential public servicesissessed in the light of compliance with
the Charter’s Article 31/G: any restriction mustfbanded in domestic law, and the law
must be sufficiently precise, accessible and ptaldie, and pursue a legitimate aim.
Besides, the restrictions must be justified as ndsg@nsuring respect for the rights and
freedoms of others or safeguarding public interestipnal security, public health or morals.

42 ESC Governmental Committee, 1st report, Commitfedinisters/Del/Concl. (61), 96.

“3 Doc. 10546, 11 may 2005, Parliamentary Assentitly;//assembly.coe.int ASP/Doc/DocListingNum_E?asp
selCriteres=num&num=10546&Submit=Search
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In general terms, a ban on strikes in sectors densil essential to the life of the

community is deemed to pursue a legitimate ainhéoextent that a work stoppage could
imperil public interest, national security or pubhealth or is necessary in a democratic
society. The concept of necessity presupposeshbatestriction corresponds to a social
imperative and is proportionate to the legitimata pursued. The test of proportionality

involves weighing the prejudice to the individual group against the prejudice to the

‘state’.

An outright prohibition of strike action in a sectoegarded as essential, without a
distinction being drawn according to the functiasisthe staff concerned — particularly
where the sector is broadly defined, for instancergy or health — is not viewed as a
measure proportionate to the demands of the saotgrgestion.

On the part of the different Contracting Partiestjonal legislation sometimes also tries to
regulate how the right to strike is exercised isth‘crucial’ sector’

The wording of Article 6 paragraph 4 has led theSECto defer to the content of
collective agreements. In Conclusions |, the EC2R htated that governments may
prohibit industrial action in essential services, compatible with Article 31, this
compatibility depending 'on the extent to which lifie of the community depends on the
service involved', which has to be decided casedsg.

Also, theextent or length of a strikein what are 'non-essential' services may provide
sufficient reason for a government to intervendgh@ superior interests which Article 31
aims to protect are endangered.

The response to a strike in essential servicelsy governments should be regulated
appropriately, in the ECSR's opinion, with the imsition of procedural requirements. The
ECSR is willing to contemplate a 'cooling off' petiof up to three weeks where 'the strike
affects vitally important functions or causes sasitharm to the public good' (Conclusions
XIV-1, 219).

Where it does not concern an essential servidigeirstrict sense of the term, but a total or
prolonged stoppageould result in serious consequences for the pulblece ECSR favours
the establishment of 'aninimum’ service. It should beconfined to operations that are
strictly necessary to avoid endangering the lifenormal living conditions of the whole or
part of the population(Conclusions XlI-2, 117).

With the exception of the United Kingdom, whereréhés no minimum or guaranteed
service, most Council of Europe countries haveleggd a certain minimum service in the
event of a strike in essential services. Geneisllgaking, arrangements for a minimum
service are negotiated between the social partners.

% For instance, in Italy there is an array of strikevention measures. Ten days’ notice is requirébe
public services. Once this period has expired,rigestannot exceed four hours, and subsequently 24
hours, once a further ten days’ notice has beeengiVhere must be at least ten days between tikestr
in the same sector or affecting the same groupsefsu It is strictly forbidden to take industriatian in
the transport sector during school holidays ortelageriods. It is also impossible to combine Hamal
and a local strike in the same sector of activity.
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Workers should also be involved determining what areasonableminimum service
would be (for example, not rendering the strikeffestive, and respecting the fact that
workers are entitled to participate in decisionfeaing their everyday life), with an
independent body deciding in case of lack of agexemrlherefore, arrangements for a
minimum service are negotiated with the socialngad.

Nevertheless, because of the wording of Article &agraph 4, where aollective
agreementis in place which puts particular restrictions npsirikes in essential services,
these restrictions may legitimately extend beydmos¢ which a government would be
permitted to impose on industrial action (Conclasi¥Ill, 98).

In relation tostates of emergency and economic crisabe ECSR accepts that industrial
action may be restricted or prohibited where it {daeither create or exacerbate a state of
emergency (Conclusions I, 38), but only for a rettd period of time. Restrictions and
sanctions must be proportionate to the harm dohe. Mere fact that a strike affects
essential services or the public sector does mpoésent by itself a state of emergency, nor
does a general strike which remains peaceful. lndlisiction cannot be declared illegal
because of the number of workers engaged. In tasstiike should lead to an 'economic’
emergency, it would be acceptable, in principlat ttates prohibit recourse to industrial
action (Conclusions I, 38). The crucial point isnheevere the danger to the national
econorgy is and how to determine it. The topic fasbse in respect of public sector
strikes:

General observation concerning the rights containeth Articles 5 and 6 of the Chatrter,
in the Countries which did not ratify them

As explained above (see page 32), it is perfectgsiple for countries to ratify the
(R)ESC without having ratified/accepted Articleartd 6. Some countries have done so in
full, others only partially (e.g. Austria, Luxembguand Poland) and some have not at all
ratified Articles 5 and 6 (Greece and Turkey). @tbauntries like Germany, Netherlands
and Spain have ratified these articles but madervasons as to their applicability to
public servants.

But even if a country has not ratified article Slem 6, the Social Charters do also foresee
some kind of monitoring system which is laid dowrAirticle 22.

Following this Article 22, the ECSR can and hasuesged information concerning the
state of application of the rights contained inidet 5 and 6 from those countries which,
for various reasons, have not ratified them. TroeeefAustria, Greece, Poland and Turkey
have agovided up-to-date information which the Catten took account of in the Seventh
report.

In particular, according to the information contadnn the reports, it appears that the delay
in the acceptance of Articles 5 and 6 by Greedeigsto restrictions on the right to join trade
unions, the prohibition of lockouts and the poditjbof arbitration being imposed.

%> Novitz (2002), p. 313.

6 Council of Europe (1998), European Social Cha®ammittee of Independent Experts, Sixth report on
certain provisions of the Charter which have nerbaccepted; Council of Europe (2000), EuropeariaSoc
Charter, ECSR, Seventh report on certain provisidrise Charter which have not been accepted, 2000.
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With regard to Poland and Turkey, the adoption dicke 6 paragraph 4 by Poland is
obstructed by the fact that only trade unions héeeright to call a strike and only with
the aim of concluding collective agreements, anel féct that all categories of civil
servants are denied the right to strike. For Turkley main reasons seem to lie in the fact
that in Turkey only trade unions have the rightédl a strike and only with the aim of
concluding a collective agreement and that moreosiell servants are still denied the
right to strike.

As regards Austria, the law still provides a potisybthat participation in a strike can
form a ground for termination of contract and dissal which the ECSR does not find
compatible with the Charter.

For Luxembourg, the reason for non-acceptance séziies mainly in the fact that there
exist rules which allow for wage deductions forkets of less than one day and which the
ECSR also finds not compatible with the Charter.

The ECSR therefore expects the governments corcéonake measures enabling them
in the near future to accept Articles 5 and 6 dicke 6 paragraph 4. However, so far none
of the states concerned seem to be ready to makehtinges to their laws and thus accept
Articles 5 and/or 6 of the Charter.
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3. ILO

3.1. Introduction

The present chapter provides a general descripfitime international principles and texts
relating to the trade union rights of public sestarkers.

First, on overview is provided of the ILO Convemisoand Recommendations relevant to
the trade union rights of public sector workerswa#l as the state of play as regards their
ratification by the EU and EEA member states andcBhdidate countries.

Secondly, this section contains a description sédaw on the right to collective bargaining
and the right to strike as interpreted by the Cottemion Freedom of Association and the
Committee of Experts, and of the supervisory meishas established internationally.

3.2. Main relevant texts

a) Conventions relating to public sector workers’

Convention No. 87 on Freedom of Association and Protection ofRight to Organise
Adoption: 9/07/1948

Entry into force: 4/07/1950

Convention No. 98- on the Right to Organise and Collective Bargagni
Adoption: 1/07/1949
Entry into force: 18/07/1951

Convention No. 151 on Labour Relations (Public Service)
Adoption: 27/06/1978
Entry into force: 25/02/1981

Convention No. 154- on Collective Bargaining
Adoption: 19/06/1981
Entry into force: 11/08/1983

b) Recommendations relating to public sector workes*®
Recommendation No. 159en Labour Relations (Public Service)
Adoption: 27/06/1978

Recommendation No. 163en Collective Bargaining
Adoption: 19/06/1981

47 For the relevant text of these Conventions antcbRenendations, see annex 3.
48 See note 47.
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3.3. Signatures and ratifications by EU and EEA mmber states and
EU candidate countries of the ILO Conventions releant to the trade
union rights of public sector workers(State of play: December 2007)

Countries Convention n° 87| Convention n° 98|Convention n° 151 Convention n° 154

Austria

Belgium
Bulgaria

+ +

Croatia

Cyprus
Czech Republig
Denmark

Estonia

Finland

France
FYROM
Germany

Greece

Hungary

Iceland

Ireland

Italy
Latvia
Liechtenstein

+++++++++++++++++
L I e R i e R e R T N I
|
|

Lithuania + + - +
Luxembourg + + + -
Malta + + - -
Netherlands + + + +
Norway + + + +
Poland + + + —
Portugal + + + -
Romania + + - +
Spain + + + +
UK + + + -
Slovakia + + - -
Slovenia + + - +
Sweden + + +

Turkey + + + -

(Sourcewww.ilo.org)
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3.4. The ILO Supervisory System

Ensuring implementation of the various Conventiand Recommendations is of course,
as for other regulatory systems, also a key eleethie 1LO level.

The ILO supervisory system consists of different chaisms to guarantee the
implementation of international norms, ranging fromporting systems through
complaints procedures to the provision of technésalistance. Below a brief overview of
the different mechanisms is provid&d.

a) The regular supervisory system or “reporting” system

Once a country has ratified an ILO conventionsitobliged to report regularly on the
measures it has taken to implement it.

Every two years governments must submit reportaildey the steps they have taken in
law and practice to apply any of the eight fundaraéhand four priority conventiors
they may have ratified; for all other conventionsports must in principle be submitted
every five years, although reports may be requesttetiorter intervals.

Governments are required to submit copies of thedports to employers’ and workers’
organisations. These organisations may comment te governments’ reports; they
may also send comments on the application of corti@rs directly to the ILO.

These reports are then submitted to the CommitieExperts on the Application of
Conventions and Recommendations (hereafter “Coraenitf Experts”) which makes an
impartial and technical evaluation of the stateapplication of the international labour
standards concernédl.

Following this examination, the Committee of Expedraws up its annual report which
consists of three parts. Part | contains a Gerregalbrt, which includes comments about
member states' adherence to their Constitutiondibaitons and highlights from the
Committee's observations. Part Il contains the mfasiens® on the application of
international labour standards. Part Ill is a GehSurvey”.>

9 The information is mainly drawn from the ILO wibs (http://www.ilo.org/public/english/standards/
norm/applying/index.htinbut adapted for the purposes of this report ®witthors.

%0 Convention on Freedom of Association and Pratectif the Right to Organise Convention, 1948 (No.
87); Convention on the Right to Organise and CtilecBargaining, 1949 (No. 98); the Forced Labour
Convention, 1930 (No. 29); Abolition of Forced LalbaConvention, 1957 (No. 105); Minimum Age
Convention, 1973 (No. 138); Worst Forms of Childar Convention, 1999 (No. 182); Equal Remuneration
Convention, 1951 (No. 100); and the Discriminat{@mployment and Occupation) Convention, 1958
(No. 111).

®L Labour Inspection Convention, 1947 (No. 81); Labimspection (Agriculture) Convention, 1969 (N@9J);
Tripartite Consultation (International Labour Stards) Convention, 1976 (No. 144); and the Employtmen
Policy Convention, 1964 (No. 122).

2 This Committee was already set up in 1926 and cisewrtoday 20 eminent jurists appointed for three
years and stemming from different geographic regjitegal systems and cultures.

3 The Committee of Experts can make two kinds ehments. On the one hand, so-call@bservations”
which contain comments on fundamental questions raigedebapplication of a particular Convention by a
state. These observations are published in the Git@eta annual report. On the other hand it canensak

Part I: Summary of available tools and action peint 73



Stefan Clauwaert and Wiebke Warneck

This annual report of the Committee of Experts,allgpuadopted in December, is then
submitted to the International Labour Conference tbllowing June, at which it is
examined by the Conference Committee on the Apmicaf StandardsThis Conference
Committee is made up of government, employer anakeo delegates. It examines the
report in a tripartite setting and selects fromatnumber of observations for discussion.
The governments referred to in these comments arged to respond before the
Conference Committee and to provide informationtloa situation in question. In many
cases, the Conference Committee draws up conchisemommending that governments
need to take specific steps to remedy a probleno anvite ILO missions or technical
assistance®

As to the impact of the regular supervisory systtdma,Committee of Experts keeps track
of examples of progress in relation to which it mméed changes in law and practice
which have improved the application of a ratifiedn@ention. To date (since 1964), over
2,300 cases of progress have been noted.

However, the impact of the regular supervisoryeysts not limited to cases of progress.
The Committee of Experts also examines each yeath&h member states have fulfilled
their obligation to submit adopted instrumentsheirt legislative bodies for consideration.
Even if a country decides not to ratify a Convemtith may choose to bring its legislation
into conformity with it. Member states regularlyi@v the Committee's comments on the
application of a Convention in other countries andy nonetheless amend their own
legislation and practice so as to avoid similabpgms in the application of a standard or
in order to emulate good practices. Where a Comwefiitas been ratified, the Committee
often makes unpublished direct requests to govemtsnpointing to apparent problems in
the application of a standard and giving the coesttoncerned time to respond and tackle
these issues before any comments are publiiiedCommittee’s interventions facilitate
social dialogue, requiring governments to reviewetlapplication of a standard and to
share this information with the social partners, whmay also provide information. The
ensuing social dialogue can lead to further problesolving and prevention.

called ‘Direct requests” whichrelate to more technical questions or requestéuftiner information. They
are not published in the report but are communicdiectly to the governments concerned.

% On the basis of Article 19, the Committee of Expeublishes an in-depth annual General Survey on
member states' national law and practice, on aestibhosen by the Governing Body. These surveys are
established mainly on the basis of reports recefumth member states and information transmitted by
employers' and workers' organisations. They allbev Committee of Experts to examine the impact of
Conventions and Recommendations, to analyse tlieulies indicated by governments as impeding
their application and to identify means of overcognthese obstacles. Recent General Surveys include:
Equal Remuneration (1986); Equality in Employmemid aOccupation (1988, 1996); Freedom of
Association and Collective Bargaining (1994); Trifia Consultation (2000); Protection of Wages
(2003); Employment Policy (2004); Hours of Work (&); Labour Inspection (2006); Forced Labour
(2007) and Labour Clauses in Public Contractslffmining 2008). All General Surveys are available at
http://www.ilo.org/ilolex/english/surveyq.htm

5 These annual reports are available at:
http://www.ilo.org/public/english/standards/normgiypng/committee.htm

%% The discussions and conclusions concerning toatgins examined by the Conference Committee are
published in its report. These reports are Avadail
http://www.ilo.org/public/english/standards/normpépng/conference.htm
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Governments and the social partners thus haveangreater incentive to solve problems
in the application of standards in order to avaitical comments by these bodies. Upon
the request of member states, the ILO can providestantial technical assistance in
drafting and revising national legislation to emsuhat it is in conformity with
international labour standards (see below).

(Source www.ilo.org)

b) Complaints

A complaint may be filed against a member state ot complying with a ratified
Convention by another member state which has edtifine same Convention, a delegate
to the International Labour Conference (so alsderanion delegates forming part of the
Conference) or the Governing Body in its own rigdpon receipt of a complaint, the
Governing Body may form a Commission of Inquirynsisting of three independent
members, which is responsible for carrying out k ifuvestigation of the complaint,
ascertaining all the facts of the case and maléagmmendations on measures to be taken
to address the problems raised by the complain€ofmission of Inquiry is the ILO's
highest-level investigative procedure; it is geflgrget up when a member state is
accused of committing persistent and serious varlatand has repeatedly refused to
address them.

When a country refuses to address the recommendadioa Commission of Inquiry, the
Governing Body can recommend to International Lalfoonference any action it “deems
wise and expedient to secure compliance with tbemenendations.
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(Sourcewww.ilo.org)

c) The Committee on Freedom of Association

Freedom of association and collective bargainimgaanong the founding principles of the
ILO. Soon after the adoption of Conventions NosaBd 98 on freedom of association and
collective bargaining, the ILO came to the condusthat the principle of freedom of
association needed a further supervisory procedmrensure compliance with it in
countries that had not ratified the relevant Cotrees. As a result, in 1951 the ILO set up
the Committee on Freedom of Association (CFA) far purpose of examining complaints
about violations of freedom of association, whetbemot the country concerned had
ratified the relevant Conventions. Complaints mayblbought against a member state by
employers' and workers' organisations.

The CFA is a Governing Body committee, and comprie independent chair and three
representatives from governments, employers anklengrrespectively. If it decides to accept
the case, it establishes the facts in dialogue thithgovernment concerned. If it finds that
there has been a violation of freedom of assoaaiandards or principles, it issues a report
through the Governing Body and makes recommendatonhow the situation could be
remedied. Governments are subsequently requestegaat on the implementation of its
recommendations. In cases in which the country faifed the relevant instruments,
legislative aspects of the case may be referrddetdCommittee of Experts. The CFA may
also choose to propose a ‘direct contacts’ missidhe government concerned to address the
problem directly with government officials and tkecial partners through a process of
dialogue. In over 50 years of work, the CFA hasmrad over 2,300 cases. More than 60
countries on five continents have acted on its meendations and have informed it of
positive developments on freedom of associatiomguhe past 25 years.
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(Sourcewww.ilo.org)

On the ILO website, one can find the following m&&ing resource documents:

* A Digest of Decisions of the Committee on Freedomssiociation(Fifth (revised)
edition of 2006 — compiling the major principles wade union rights laid down by
the CFA (available atittp://www.ilo.org/ilolex/english/23e2006.df

 LibSynd: a database on all Committee on FreedbAssociation cases (available at:
http://webfusion.ilo.org/public/db/standards/nor#ibsynd/index.cfm?hdroff=1L

d) Other mechanisms: representations and technicassistance and training

The representation procedure grants an organisation of employers or of workées
right to present to the ILO Governing Body a reprgation against any member state
which, in its view, has failed to ensure effectim@mpliance of a Convention which it
ratified. A three-member tripartite committee oé tfboverning Body may be set up to
examine the representation and the governmenpsmss.

(Sourcewww.ilo.org)

Part I: Summary of available tools and action peint 77



Stefan Clauwaert and Wiebke Warneck

The report that the committee submits to the GangrBody states the legal and practical
aspects of the case, examines the information stdzsmand concludes with recommend-
dations. Where the government's response is ndidened satisfactory, the Governing
Body is entitled to publish the representation tedresponse. Representations concerning
the application of Conventions Nos 87 and 98 artallg referred for examination to the
Committee on Freedom of Association. (see aboye c).

The ILO also provideglifferent forms of technical assistancewhich include amongst
others advisory and ‘direct contacts’ missionsjrayuwhich ILO officials meet government
officials to discuss problems in the application sthndards with the aim of finding
solutions; and promotional activities, includingrsears and national workshops, with the
purpose of raising awareness of standards, devejoytional actors' capacity to use them
and providing technical advice on how to apply thenthe benefit of all. The ILO also
provides assistance in drafting national legistatioline with its standards.

Furthermore, the ILO International Training CentneTurin (Italy) offerstraining in
international labour standards for government officials, employers, workers, lang/e
judges and legal educators, as well as speciatisatses on issues like labour standards,
international labour standards and globalisatiord the rights of women workers (for
more information, sedattp://www.itcilo.it/).

3.5. The right to collective bargaining: rules estalished by the Committee on
Freedom of Association and the Committee of Experts

Article 1 of Convention No. 151 concerning Protestiof the Right to Organise and
Procedures for Determining Conditions of Employmantthe Public Service defines
public sector workers as ‘all persons employed liylip authorities’.

Although the right to collective bargaining constits the practical implementation of the
principle of freedom of association at work, coliee bargaining in the public service
raises specific problems stemming from the fact there are several different categories
of public sector workers in the same country, dralfact that the remuneration of these
workers comes from public budgets. When approviag the bodies responsible have to
take into account the economic situation of thentguand the general interest. Moreover,
the categories of workers that can be defined Bigservants vary a great deal from one
country to another.

But according to ILO Conventions N° 98 and 151, dhé categories that can be excluded
from this right are:

1) the armed forces
2) the policé’
3) public servant

" ‘“The extent to which the guarantees provided fahis Convention shall apply to the armed forces and
the police shall be determined by national lawsegulations’ (Article 5 paragraph 1 of Convention No. 98
and Article 1 paragraph 3 of Convention No. 151).

%8 ‘This Convention does not deal with the positiopuilic servants engaged in the administratiorhef $tate,
nor shall it be construed as prejudicing their rigllor status in any wayArticle 6 of Convention No. 98).
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However, a restrictive interpretation should be enafi the exclusions set out in these
Conventions.

Generally, the right of public servants to colleetagreements is not called into question.
‘All public service workers other than those engagedhe administration of the State
should enjoy the right to collective bargainingdapriority should be given to collective
bargaining as the means to settle disputes arisingpnnection with the determination of
terms and conditions of employment in the publivise’®® Thus only those directly
engaged in the administration of the state can x®uéed from the scope of the
Convention. These are very high-ranking officials.

For other public servants employed by the goverrnan by autonomous public
institutions, the Convention applies in full.

The distinction must therefore be drawn betweertherone hand, public servants who by
their functions are directly engaged in the adntiai®n of the state — that is, civil
servants employed in government ministries andr atbparable bodies, as well aficials
acting as supporting elements in these activitieend, on the other hand, other persons
employed by the government, by public undertakamgsy autonomous public institutions.
Only the former category can be excluded from daps of Convention no. 8.

As set out in Articles 4 to 6 of Convention No. 9Be areas protected by collective
agreement are working conditions and terms anditiond of employment.

The voluntary nature of all negotiations and cdllecagreements is expressly stipulated
in Article 4 of this Convention, which provides tha

“Measures appropriate to national conditions shbk taken, where necessary, to
encourage and promote the full development andsatibon of machinery for
voluntary negotiation between employers or emplyemganisations and workers'
organisations, with a view to the regulation ofntesr and conditions of employment
by means of collective agreements.”

The principle of free and voluntary collective k&irgng means not having recourse to
mandatory arbitration. Such recourse is nonethg@essgissible in cases where the parties do
not reach agreement through collective bargairog.it is permissible only in the context of
essential services in the strict sense of the tdrat, is, services the interruption of which
might endanger the life, safety or health of pessnrihe whole or in part of the populatitn.

3.6. Right to strike of public sector workers: prirciples established by the
Committee on Freedom of Association and the Commge of Experts

The right to strike is not directly provided for the international Conventions of the
International Labour Organisation (ILO). It arigadirectly from Article 3 paragraph 1 of
Convention No. 87 on Freedom of Association anddetmn of the Right to Organise,
which stipulates thatWorkers' and employers' organisations shall hawertght to draw

9 CFA Report No. 291, case no. 1557, §285a.
0 CFA Report No. 243, case no. 1348, §289.
1 CFA report No. 286, cases nos. 1648 and 1650,.§46
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up their constitutions and rules, to elect theipresentatives in full freedom, to organise
their administration and activities and to formwdaheir programmes.

The right to strike is one of the principal meartgeveby workers can defend and promote
their occupational interests.

While this right is generally granted to workerstire private sector, it is significantly
limited in the case of civil servants and publictee workers.

According to the Committee on Freedom of Assocmti@cognition of the principle of
freedom of association for public servants doeseaessarily imply the right to striké.

The right to strike can beestricted or even prohibited in the public servarein essential
servicesnsofar as a strike there could cause serioushiartb all or part of the populati6h.

Nevertheless, this is subject to one condition: lthitations must be accompanied by
certain compensatory guarant&és.

Public servants excluded from the right to strike:

The right to strike can be restricted or even fivéd only for public servants exercising
authority in the name of the stdfebut it is left to national legislation to definbet
categories of public servants carrying out suchctions. Examples include: public
servants in the administration of justice and tngigGiary®® the armed forces, the police
and prison officers.

Furthermore, an overly broad definition of the agpicof public servant is likely to result
in a very widespread restriction or even prohilitiof the right to strike for these
workers®’ This runs counter to the objectives of the Corioast

General prohibition of the right to strike:

The Committee on Freedom of Association has ackedgédd the possibility of a general
prohibition of strikes, but for a limited period tine. This would apply in the event of an
acute national crisi§® For example, a coup d'état against a constitutign@ernment
leading to the declaration of a state of emergeimcyaccordance with the national
constitution could constitute an acute nationadisf?

However, the stoppage of services or undertakingsh sas transport companies or
railways does not constitute an acute national cridisdeed, while it is recognised that
such a stoppage might disturb the normal life ef cbmmunity, it is difficult to concede

that it would be likely to bring about an acuteioaal crisis.

%2 Digest 1985, §365.

83 CFA Report No. 294, case no. 1629, §262.

% Digest 1985, §393.

5 CFA report no. 294, case no. 1629, §262

 Report No. 291, case no. 1706, §485; and Repmr2Bil, cases nos 1653 and 1660, §106.
7 Report No. 297, case no. 1762, §281.

% Digest 1985, §423.

% Report No. 284, case no. 1626, §91.
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Essential services:

Public servants in state-owned commercial or intalstnterprises should have the right
to negotiate collective agreements, enjoy suitgdstgection against acts of anti-union
discrimination and even enjoy the right to strikeovided that the interruption of the
services they provide does not endanger the l#esqmal safety or health of pers&his
the whole or part of the population;

It is left to national legislation to define essahservices. In order to determine situations
in which a strike could be prohibited, the criterito be established ithe existence of a
clear and imminent threat to the life, personalesafor health of the whole or part of the
population’*

In the view of the Committee on Freedom of Assammthe following may be considered
to be essential services in the strict sense oftdren:

* Air traffic control

* Electricity services

» Hospital sector

» Telephone services

» Water supply services

The following DO NOT constitute essential serviagaghe strict sense of the term
* Agricultural activities, the supply and distribrt of foodstuffs

» Automobile manufacturing

» Banks

» Computer services for the collection of exciséetuand taxes

* Construction sector

» Department stores and pleasure parks

* Education sector

* Hotel services

» Metallurgical industry and the whole of the migisector

* Oil installations and ports

* Postal services

* Radio and television services

* Refrigeration companies

» The Mint, the government printing service andestdcohol, salt and tobacco monopolies
* Transport in general

» Underground transport systems

Where the right to strike is prohibited in the peilservice and essential services, ‘appropriate’
compensatory guarantees must be established. ‘pppte guarantees’ means the
establishment of adequate, impartial and speedgilcation and arbitration proceedings.
The awards made must be fully and promptly impleteein

0 Report No. 259, case no. 1465, §677 and Repo9® case no. 1625, §75.
" Report No. 279, case no. 1576, §114.
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Annex 1:

Signatures and ratifications by EU and EEA member ates and EU candidate
countries of the European Social Charter, its Protools and the European
Social Charter (Revised)State of play: December 2007)

Member states| European Social | Additional protocol | Amending protocol |Collective Complaintg Re_vised European
Charter (1961) (1988) (1991) Protocol (1995) Social Charter (1996)
SignaturgRatification Signatur¢Ratification SignatureRatificationSignature Ratification| Signature| Ratification
Austria 22/7/163| 29/10/69  4/12/9D - 7/5/9p 13/7/95 /5/99 - 7/5/99 -
Belgium 18/10/61f 16/10/90| 20/5/92| 23/6/03 22/10/9121/9/00 | 14/5/9  23/6/03 3/5/96 2/3/04
Bulgaria (@) @) (b) (b) (a) (a) © © 21/9/98 716/00]
Croatia 8/3/99 26/2/03  8/3/99 26/2/0B 8/3/99 2632/ 8/3/99 26/2/03 - -
Cyprus 22/5/67 7/3/68 5/5/88 (b) 21/10/911/6/93 | 9/11/95 6/8/96 3/5/96 27/9/0Q
Czech Republic27/5/92* | 3/11/99 | 27/5/92% 17/11/99| 27/5/92% 17/11/99| 26/2/02 - 4/11/0Q -
Denmark 18/10/61 3/3/65 | 27/8/96| 27/8/96 - * 9/11/96 - 3/5/96 -
Estonia @) (a) (b) (b) (a) [€)) €) - 4/5/98 11¢9/0
Finland 9/2/90 29/4/91|  9/2/90 29/4/91  16/3/92  1B48/| 9/11/95| 17/7/98 3/5/96 21/6/02,
France 18/10/61 9/3/73 | 22/6/89 (b) 21/10/91L 24/5/95 | 9/11/9§ 7/5/99 3/5/96 7/5/99
FYROM 5/5/98 31/3/05| 5/5/98 - 5/5/98 31/3/0b - - - -
Germany 18/10/61 27/1/65 | 5/5/88 - - o - - - -
Greece 18/10/61 6/6/84 5/5/88 18/6/98| 29/11/9112/9/96 | 18/6/9§  18/6/98 3/5/96 -
Hungary 13/12/91 8/7/99 | 7/10/04 1/6/05| 13/12/91 4/2/04 | 7/10/04) - 7/10/04 -
Iceland 15/1/76| 15/1/7q  5/5/89 - 12/12/0121/2/02 - - 4/11/98 -
Ireland 18/10/61 7/10/64 (b) (b) 14/5/97  14/5/91  4/11/00  4/11/0p0  OAID 4/10/00
Italy 18/10/61| 22/10/65| 5/5/88 26/5/94| 21/10/9127/1/95 | 9/11/9§  3/11/97 3/5/96 5/7/99
Latvia 29/5/97| 31/1/02| 29/5/97 - 29/5/97  9/12/Q93 - - - -
Liechtenstein 9/10/91 - - - - - - - - -
Lithuania (@) €)) (b) (b) (@) (a) @ - 8/9/97 29/6
Luxembourg 18/10/61 10/10/91| 5/5/88 - 21/10/9L  ** - - 11/2/98 -
Malta 26/5/88 | 4/10/88 (b) (b) 21/10/9116/2/94 (a) - 27/7/05 2717105
Netherlands 18/10/6]L 22/4/80 | 14/6/90 5/8/92| 21/10/91 1/6/93 | 23/1/04 - 23/1/04 -
Norway 18/10/61f 26/10/62| 10/12/93 10/12/93 | 21/10/91 21/10/91| 20/3/97  20/3/97 7/5/01 7/5/01
Poland 26/11/91 25/6/97 (d) - 18/4/97|  25/6/97 (d) - 25/10/05 -
Portugal 1/6/82 30/9/91 (b) (b) 24/2/92 8/3/9 @Bl 20/3/98 3/5/96 30/5/02
Romania 4/10/94 [€)) (b) (b) (€)) (a) (a) - 14/5/97 I5/99
Slovak 27/5/92* | 22/6/98 | 27/5/92% 22/6/98 | 27/5/92% 22/6/98 | 18/11/99 - 18/11/99 -
Republic
Slovenia 11/10/97 (&) 11/10/97| (b) 11/10/97 (@) 11/10/97 (c) 11/10/97 7/5/99
Spain 2714178 6/5/80 5/5/88 24/1/0p  21/10{924/1/00 - - 23/10/00 -
Sweden 18/10/61 17/12/62| 5/5/88 5/5/89| 21/10/9118/3/92 | 9/11/95  29/5/98 3/5/96 29/5/99
Turkey 18/10/61f 24/11/89| 5/5/98 - 6/10/04 o - - 6/10/04 27/06/0
UK 18/10/61| 11/7/62 - - 21/10/91 o - - 7/11/97 -

*  Date of signature by the Czech and Slovak Fedrealublic.
**  State whose ratification is necessary for th&yemto force of the protocol.
(a) State having ratified the European Social Chérévised).

(b) State having accepted the rights (or certaithefrights) guaranteed by the Protocol by ratdythe European
Social Charter (revised).

(c) State having accepted the collective complaprtscedure by a declaration made in applicatiorAdfcle D
paragraph 2 of Part IV of the European Social Chéréwised).

(d) State having signed the European Social Chadeised).
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Annex 2:

Acceptance of the ‘trade union rights’ articles (Aticles 5 and 6) by EU and
EEA member states and EU candidate countries

(State of play December 2007)

Member State Article 5 Article 6.1 Article 6.2 Article 6.3 Article 6.4
Austria X X X X -
Belgium X X X X X
Bulgaria X X X X X
Croatia X X X X X
Cyprus X X X X X
Czech Republic X X X X X
Denmark X X X X X
Estonia X X X X X
Finland X X X X X
France X X X X X
FYROM X X X X X
Germany (*) X X X X X
Greece - - - - -
Hungary X X X X X
Iceland X X X X X
Ireland X X X X X
Italy X X X X X
Latvia X X X X X
Liechtensteif? - - - - -
Lithuania X X X X X
Luxembourg X X X X -
Malta X X X X X
Netherlands (*) X X X X X
Norway X X X X X
Poland X X X X -
Portugal X X X X X
Romania X X X X X
Slovak Republic X X X X X
Slovenia X X X X X
Spain (*) X X X X X
Sweden X X X X X
Turkey - - - - -
United Kingdom X X X X X

2 Liechtenstein has only signed the ESC so far.

(*) Countries with (*) their names are countriestthalthough they ratified articles 5 and 6, madmes
reservations as to the application of these agticigarticular in relation to public servants.
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Annex 3:

ILO Conventions/Recommendations relating to trade aion rights for the
public sector workers:

Convention no. 87 on Freedom of Association and Pextion of the Right to Organise
Article 2

Workers and employers, without distinction whatsseshall have the right to establish
and, subject only to the rules of the organisationcerned, to join organisations of their
own choosing without previous authorisation.

Article 3

1. Workers' and employers' organisations shall llageight to draw up their constitutions
and rules, to elect their representatives in feéflom, to organise their administration and
activities and to formulate their programmes.

2. The public authorities shall refrain from angerfierence which would restrict this right
or impede the lawful exercise thereof.

Article 4

Workers' and employers' organisations shall ndtdixe to be dissolved or suspended by
administrative authority.

Article 5

Workers' and employers' organisations shall hageight to establish and join federations
and confederations and any such organisation, d&daror confederation shall have the
right to affiliate with international organisation§workers and employers.

Article 7

The acquisition of legal personality by workersd @amployers' organisations, federations
and confederations shall not be made subject tdittons of such a character as to restrict
the application of the provisions of Articles 2ai@d 4 hereof.

Article 9

1. The extent to which the guarantees providedrfahis Convention shall apply to the
armed forces and the police shall be determinediltipnal laws or regulations.

2. In accordance with the principle set forth inrgmgaph 8 of Article 19 of the
Constitution of the International Labour Organisatthe ratification of this Convention
by any Member shall not be deemed to affect angtiexgj law, award, custom or
agreement in virtue of which members of the arnmwdels or the police enjoy any right
guaranteed by this Convention.

Avrticle 10

In this Convention the ternorganisation means any organisation of workers or of
employers for furthering and defending the intexedtworkers or of employers.
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Convention no. 98 on the Right to Organise and Cacttive Bargaining

Article 1

1. Workers shall enjoy adequate protection agamestt of anti-union discrimination in
respect of their employment.

2. Such protection shall apply more particularlyespect of acts calculated to

(a) make the employment of a worker subject tocthredition that he shall not join a
union or shall relinquish trade union membership;

(b) cause the dismissal of or otherwise prejudicevaaker by reason of union
membership or because of participation in unionveiets outside working hours or,
with the consent of the employer, within workinguns

Article 2

1. Workers' and employers' organisations shallyeafiequate protection against any acts
of interference by each other or each other's agenimembers in their establishment,
functioning or administration.

2. In particular, acts which are designed to pr@ntite establishment of workers'

organisations under the domination of employersemployers' organisations, or to

support workers' organisations by financial or otineans, with the object of placing such
organisations under the control of employers orleggrs' organisations, shall be deemed
to constitute acts of interference within the magrof this Article.

Article 4

Measures appropriate to national conditions steliaken, where necessary, to encourage
and promote the full development and utilisatiom@dchinery for voluntary negotiation
between employers or employers' organisations anwldless' organisations, with a view to
the regulation of terms and conditions of employti®nmeans of collective agreements.

Article 5

1. The extent to which the guarantees providedrfahis Convention shall apply to the
armed forces and the police shall be determineailtipnal laws or regulations.

2. In accordance with the principle set forth inrgmgaph 8 of Article 19 of the
Constitution of the International Labour Organisatthe ratification of this Convention
by any Member shall not be deemed to affect angtiexg law, award, custom or
agreement in virtue of which members of the arnm@dels or the police enjoy any right
guaranteed by this Convention.

Avrticle 6

This Convention does not deal with the positionpoiblic servants engaged in the
administration of the State, nor shall it be camstras prejudicing their rights or status in
any way.
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Convention no. 151 on Labour Relations (Public Serge)

Article 1

1. This Convention applies to all persons empldyg@ublic authorities, to the extent that
more favourable provisions in other internatiomddur Conventions are not applicable to
them.

2. The extent to which the guarantees providednfdhnis Convention shall apply to high-

level employees whose functions are normally casidl as policy-making or managerial,
or to employees whose duties are of a highly cenfiél nature, shall be determined by
national laws or regulations.

3. The extent to which the guarantees providedrfahis Convention shall apply to the
armed forces and the police shall be determinediltipnal laws or regulations.

Article 2

For the purpose of this Convention, the tgrablic employeeneans any person covered
by the Convention in accordance with Article 1 dudr

Article 3

For the purpose of this Convention, the tgrublic employees' organisatianeans any
organisation, however composed, the purpose of lwkscto further and defend the
interests of public employees.

Article 4

1. Public employees shall enjoy adequate proteety@inst acts of anti-union discrimination
in respect of their employment.

2. Such protection shall apply more particularlyaspect of acts calculated to:

(a) make the employment of public employees sultigettie condition that they shall
not join or shall relinquish membership of a puldioployees' organisation;

(b) cause the dismissal of or otherwise prejudiqaublic employee by reason of
membership of a public employees' organisationemabse of participation in the
normal activities of such an organisation.

Article 5
1. Public employees' organisations shall enjoy detandependence from public authorities.

2. Public employees' organisations shall enjoy adtx protection against any acts of
interference by a public authority in their estabinent, functioning or administration.

3. In particular, acts which are designed to prantbé establishment of public employees’
organisations under the domination of a public autyy or to support public employees'

organisations by financial or other means, with ebgect of placing such organisations
under the control of a public authority, shall lseched to constitute acts of interference
within the meaning of this Article.

Article 6

1. Such facilities shall be afforded to the repnésives of recognised public employees'
organisations as may be appropriate in order tdlerthem to carry out their functions
promptly and efficiently, both during and outsitieit hours of work.
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2. The granting of such facilities shall not impdhe efficient operation of the
administration or service concerned.

3. The nature and scope of these facilities shaldbtermined in accordance with the
methods referred to in Article 7 of this Conventionby other appropriate means.

Article 7

Measures appropriate to national conditions steliaken, where necessary, to encourage
and promote the full development and utilisationn@dchinery for negotiation of terms
and conditions of employment between the publichawties concerned and public
employees' organisations, or of such other methasdsill allow representatives of public
employees to participate in the determination eséhmatters.

Article 8

The settlement of disputes arising in connectiothwhe determination of terms and
conditions of employment shall be sought, as magpgg@opriate to national conditions,
through negotiation between the parties or throunglependent and impartial machinery,
such as mediation, conciliation and arbitratiorialeléshed in such a manner as to ensure
the confidence of the parties involved.

Article 9

Public employees shall have, as other workers,cihié and political rights which are
essential for the normal exercise of freedom obesasion, subject only to the obligations
arising from their status and the nature of themctions.

Convention no. 154 on Collective Bargaining

Article 1
1. This Convention applies to all branches of ecoic@ctivity.

2. The extent to which the guarantees providedrnfdhis Convention apply to the armed
forces and the police may be determined by natiteak or regulations or national
practice.

3. As regards the public service, special modalitieapplication of this Convention may
be fixed by national laws or regulations or natiqractice.

Article 2

For the purpose of this Convention the teowollective bargainingextends to all
negotiations which take place between an empl@egroup of employers or one or more
employers' organisations, on the one hand, andon®re workers' organisations, on the
other, for--

(a) determining working conditions and terms of &yment; and/or
(b) regulating relations between employers and eiskand/or

(c) regulating relations between employers or theiganisations and a workers'
organisation or workers' organisations.
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Article 3

1. Where national law or practice recognises thstemxce of workers' representatives as
defined in Article 3, subparagraph (b), of the Waosk Representatives Convention, 1971,
national law or practice may determine the exterwtich the terncollective bargaining
shall also extend, for the purpose of this Conwentito negotiations with these
representatives.

2. Where, in pursuance of paragraph 1 of this Batithe termcollective bargainingalso
includes negotiations with the workers' represerdat referred to in that paragraph,
appropriate measures shall be taken, wherever s@gedo ensure that the existence of
these representatives is not used to undermin@dbigion of the workers' organisations
concerned.

Article 5

1. Measures adapted to national conditions shathken to promote collective bargaining.

2. The aims of the measures referred to in paragdamf this Article shall be the
following:

(a) collective bargaining should be made possiteafi employers and all groups of
workers in the branches of activity covered by thavention;

(b) collective bargaining should be progressivelieaded to all matters covered by
subparagraphs (a), (b) and (c) of Article 2 of thanmvention;

(c) the establishment of rules of procedure aglestdieen employers' and workers'
organisations should be encouraged;

(d) collective bargaining should not be hamperedhgyabsence of rules governing
the procedure to be used or by the inadequacyappnopriateness of such rules;

(e) bodies and procedures for the settlement obuallisputes should be so
conceived as to contribute to the promotion ofemile bargaining.

Article 6

The provisions of this Convention do not preclude bperation of industrial relations
systems in which collective bargaining takes plathin the framework of conciliation
and/or arbitration machinery or institutions, inigdhmachinery or institutions the parties
to the collective bargaining process voluntarilytjggoate.

Article 7

Measures taken by public authorities to encouragg promote the development of
collective bargaining shall be the subject of pmonsultation and, whenever possible,
agreement between public authorities and emplogasivorkers' organisations.

Avrticle 8

The measures taken with a view to promoting cadllecbargaining shall not be so
conceived or applied as to hamper the freedom ligative bargaining.
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Recommendation no. 159 on Labour Relations (PubliService)

1.

(1) In countries in which procedures for rectigni of public employees' organisations
apply with a view to determining the organisatitm$e granted, on a preferential
or exclusive basis, the rights provided for undart®1ll, IV or V of the Labour
Relations (Public Service) Convention, 1978, susgterination should be based on
objective and pre-established criteria with regarthe organisations' representative
character.

(2) The procedures referred to in subparagrapbf(fl)is Paragraph should be such as
not to encourage the proliferation of organisatioogering the same categories of
employees.

(1) In the case of negotiation of terms and d@rg of employment in accordance with
Part IV of the Labour Relations (Public Service)n@ention, 1978, the persons or
bodies competent to negotiate on behalf of theipw@hlthority concerned and the
procedure for giving effect to the agreed terms@mlitions of employment should
be determined by national laws or regulations beoappropriate means.

(2) Where methods other than negotiation are fadlbwo allow representatives of
public employees to participate in the determimatid terms and conditions of
employment, the procedure for such participatiod #r final determination of
these matters should be determined by national lawsegulations or other
appropriate means.

Where an agreement is concluded between acpatnihority and a public employees’
organisation in pursuance of Paragraph 2, subpgphgil), of this Recommendation,
the period during which it is to operate and/or precedure whereby it may be
terminated, renewed or revised should normallydeeisied.

In determining the nature and scope of thelifies which should be afforded to
representatives of public employees' organisationsaccordance with Article 6,

paragraph 3, of the Labour Relations (Public Sejvi@onvention, 1978, regard should
be had to the Workers' Representatives Recommengdan71.

Recommendation no. 163 on Collective Bargaining

90

I. Methods of Application

The provisions of this Recommendation may beliegppby national laws or
regulations, collective agreements, arbitration ra&aor in any other manner
consistent with national practice.

[I. Means of Promoting Collective Bargaining

In so far as necessary, measures adapted tmnalatonditions should be taken to
facilitate the establishment and growth, on a vt@onbasis, of free, independent and
representative employers' and workers' organisstion

As appropriate and necessary, measures adaptediénal conditions should be taken
so that

(a) representative employers' and workers' orgaoisaare recognised for the purposes
of collective bargaining;

(b) in countries in which the competent authoritagply procedures for recognition
with a view to determining the organisations todvanted the right to bargain
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collectively, such determination is based on pted#ished and objective criteria
with regard to the organisations' representativaradter, established in
consultation with representative employers' andkex®’ organisations.

4. (1) Measures adapted to national conditionaulshbe taken, if necessary, so that
collective bargaining is possible at any level wgbaver, including that of the
establishment, the undertaking, the branch of @gtithe industry, or the regional
or national levels.

(2) In countries where collective bargaining takksce at several levels, the parties to
negotiations should seek to ensure that there-@dioation among these levels.

5. (1) Measures should be taken by the partiegoltective bargaining so that their
negotiators, at all levels, have the opportunitglitain appropriate training.

(2) Public authorities may provide assistance tokexs' and employers' organisations,
at their request, for such training.

(3) The content and supervision of the programnesich training should be determined
by the appropriate workers' or employers' orgameatoncerned.

(4) Such training should be without prejudice te tight of workers' and employers’
organisations to choose their own representativesttfe purpose of collective
bargaining.

6. Parties to collective bargaining should provibleir respective negotiators with the
necessary mandate to conduct and conclude negogasubject to any provisions for
consultations within their respective organisations

7. (1) Measures adapted to national conditions Ishioe taken, if necessary, so that the
parties have access to the information requiredn@aningful negotiations.
(2) For this purpose:

(a) public and private employers should, at theuest| of workers' organisations,
make available such information on the economic soaal situation of the
negotiating unit and the undertaking as a wholes agcessary for meaningful
negotiations; where the disclosure of some of thi®rmation could be
prejudicial to the undertaking, its communicatiomyrbe made conditional
upon a commitment that it would be regarded asidenfial to the extent
required; the information to be made available rhayagreed upon between
the parties to collective bargaining;

(b) the public authorities should make availablehsinformation as is necessary
on the over-all economic and social situation @ tountry and the branch of
activity concerned, to the extent to which the ldisagre of this information is
not prejudicial to the national interest.

8. Measures adapted to national conditions shoeldaken, if necessary, so that the
procedures for the settlement of labour disputsisiahe parties to find a solution to the
dispute themselves, whether the dispute is onehndwiose during the negotiation of
agreements, one which arose in connection withirttegpretation and application of
agreements or one covered by the Examination @v@mnices Recommendation, 1967.
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Annex 4:

Useful web links
EU:
Eurlex
http://eur-lex.europa.eu/en/index.htm

The European Union Agency for Fundamental RighBAF
http://eumc.europa.eu/fra/index.php

The Charter of Fundamental Rights of the Europeiot)
http://ec.europa.eu/justice_home/unit/charte/inéexhtml
http://www.europarl.europa.eu/charter/default_en.ht

Information and Consultation of Workers
http://ec.europa.eu/employment_social/labour_lawadives_en.htm#Infocons

Council of Europe:
European Social Charter
http://www.coe.int/T/E/Human_Rights/Esc/

European Comittee of Social Rights
http://www.coe.int/ T/E/Human_Rights/Esc/2_ECSR_paan_Committee_of Social_Rights/

Reporting Procedure
http://www.coe.int/t/e/human_rights/esc/3_Reportimgpcedure/default.asp#TopOfPage

Collective Complaints
http://www.coe.int/T/E/Human_Rights/Esc/4_Colleeticomplaints/

International:

ILO - ILOLEX
http://www.ilo.org/ilolex/english/

Committee on Freedom of Association
http://www.ilo.org/global/What_we_do/InternationalhourStandards/Applyingandpromo
tingInternationalLabourStandards/CFA/lang--
en/WCMS_CON_TXT_ILS_APP_FRE_EN/index.htm

Cases of the Committee on Freedom of Association
http://www.ilo.org/ilolex/english/caseframeE.htm

Digest of Decisions of the Committee on FreedorAsxociation
http://www.ilo.org/ilolex/english/digestg.htm

LibSynd (database on all Committee on Freedom sbéisition cases)
http://webfusion.ilo.org/public/db/standards/nor#ibsynd/index.cfm?hdroff=1

ETUC: www.etuc.org

ITUC: www.ituc.org
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Annex 5:

References for further reading

Bercusson, Brian (ed.) (2006) ‘European Labour laaa the EU Charter of Fundamental
Rights’, Baden-Baden: Nomos and ETUI-REHS.

Bruun, Niklas (1999) Report on the implementationAustria, Finland and Sweden of
Directive 77/187/EEC. (Available dtttp://ec.europa.eu/employment_social/labour_laegto
08a_transferofundertakings_implreport_austria_fidlssweden_en.pgf

Centre National de la Fonction publique territ@ié2005) ‘Les conditions d’emploi des
agents publics locaux dans I'Europe élargie — lometions publiques locales en Europe’

(April).

Clauwaert, S. (1996) ‘Fundamental social rightsea European issue’, in E. Gabaglio
and R. Hoffmann (edsETUI Yearbook 199@russels: ETUI, 209-32.

Clauwaert, S. (2001) ‘The EU Charter of FundameRights: its treatment of social and
trade union rights. A chronological overview’, inaaglio, E. and R. Hoffmann (eds.)
European Trade Union Yearbook 20@jussels: ETUI, 47-72.

Clauwaert, S., and I. Schomann (2003) ‘The EU @hast Fundamental Rights in the
case law of the Courts of the European Union: td&aecognition of the constitutional
value of the EU Charter’, in E. Gabaglio and R. fH@nn (eds)European Trade Union

Yearbook 2002Brussels: ETUI, 65-86.

Clauwaert, S., W. Duvel, I. Schémann and C. Worgdieds) (2003Fundamental social
rights in the European Union — Comparative tablesl documents — Revised and updated
version ETUI Report 82, Brussels: ETUI.

Clauwaert, S., and K. Loércher (2004) ‘The Europ&eade Union Confederation (ETUC)
and the draft EU Constitutional Treaty’, in H. Jamgen, M. Baerentsen and J. Monks
(eds),European Trade Union Yearbook 2003/20B4dussels: ETUI, 157-75.

Clauwaert, S., B. Bercusson and I. Schomann (208§al prospects and legal effects of
the EU Charter’,in Brian Bercusson (ed.European Labour Law and the EU Charter of
Fundamental Right88aden-Baden: Nomos and ETUI-REHS.

Council of Europe (1998) European Social Chartenn@ittee of Independent Experts,
Sixth report on certain provisions of the Chartéicli have not been accepted, Council of
Europe Publishing.

Council of Europe (2000) European Social Chart€ZSR, Seventh report on certain
provisions of the Charter which have not been aeckgCouncil of Europe Publishing.

Council of Europe (2001) Human Rights Social ChraM@nographs — No. 5 (October
2001) 'The right to organise and to bargain cdllety’, 2" edition, Council of Europe
Publishing.
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Council of Europe, ECSR, Digest of the Case lawgddgber 2006 (available at:
http://www.coe.int/t/e/human_rights/esc/7_resoulidegest _en.pdf

European Commission (1999) Report on implementabbrDirectives on collective
redundancies (available atttp://ec.europa.eu/employment_social/labour_laegtil col
lectivereds_implreport_en.pdf

European Commission (2004) Memorandum on rightsarkers in cases of transfers of
undertakings. Commission services’ working docunmemtilable athttp://ec.europa.eu/
employment_social/labour_law/docs/transfer_ memaran®004 _en.pdf

European Foundation for the Improvement of Livingd aVorking Conditions (2007)
Industrial relations in the public sector, July Z0Dublin: European Foundation
(available athttp://www.eurofound.europa.eu/docs/eiro/tn0611028611028s.pgf

Gernigon, B., A. Odero and H. Guig2000) ILO principles concerning the right to séjk
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