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Public Services I nternational is a world-wide union
federation that represents 20 million workersin 520 unions
in 144 countriesaround theworld. PS isheadquartered ten
minutes from Geneva, on the French border.

m Has a global network of women activists, a democratic
women’ sstructure and supported theWorld Women March
2000;

m Employsafull timeresearch staff, has an extensive data-
base on transnational companies (TNCs) and coor dinates
campaigns against the negative impact of privatization;

= Employsafull time staff dedicated to equity issuesinclud-
ing issues relevant to women,

» Undertakes an extensive representation programto awide
range of international ingtitutions such astheWorld Trade
Organization (WTO), the International Monetary Fund
(IMF) and the World Bank;

m Hasfour regional offices: for Asia Pacific, Africaand Arab
Countries, Inter Americas and Europe. There are project
staff in 20 countries around the world and extensive ca-
pacity building programs.

m Operatesin six major languages for meetings and publi-
cations: English, French, German, Japanese, Spanishand
Swedish;

» Worksclosealywith the International Confeder ation of Free
Trade Unions as well as professional bodies such as the
International Council of Nurses and the International
Federation of Social Workers.

For more information on the global campaign for socially just trade and investment agreements contact PSI or go to:
www.icftu.org The International Confederation of Free Trade Unions website includes information on the World
Trade Organization and the campaign for worker’s rights.

www.art-us.org The website of the Alliance for Responsible Trade represents a national coalition of U.S. based
trade unions, NGOs, womens, church, and student organizations working on social justice and international trade.

www.asc-hsa.org The Spanish language website of the Hemispheric Social Alliance is a forum for social move-
ments of the Americas working to change hemispheric integration policies and to promote social justice.

www.ftaa-alca.org The official Free Trade Area of the Americas website.
www.americasnet.net Website of the Summit of the Americas Center at Florida International University in Miami.

www.ichrdd.ca The website of the Canadian NGO, Rights and Democracy, which has published “A Human Rights
Framework for Trade in the Americas,” available in English, Spanish, and French.
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Foreword

The governments of 34 countries of the Americas are negotiating a Free Trade
Area of the Americas to advance integration and NAFTA-style free tradein

the hemisphere. Unions call this process undemocratic because it excludes
input from civil society aswell as elected representatives and lawmakers from
throughout the Americas. The FTAA will deeply affect almost every aspect

of our societies and could become law before a serious public review takes
place in anyone's Parliament. Trade unions, environmental groups, human
rights advocates, women’s organizations, farmers, and faith organizations say
we don’t need another unfair free trade agreement.

FTAA ruleswill cover tradein services and direct foreign investment in
public services. Though trade in servicesis still dwarfed by trade in goods
in the global economy, trade in servicesis growing more quickly than tradein
goods. At the same time, the low wages and benefits of service sector jobs
and efforts to further deregulate, privatize, and contract out services have
been of great concern to trade unions and our allies. Thisreport provides an
explanation of proposed FTAA rules and offers examples of their potential
impact on domestic laws and regulations. More research is needed to under-
stand the links between the FTAA negotiations and the daily lives of members
of PSl affiliates in the service industry, and to mobilize members and allies
to make their voices heard.

This report has been written for PSI by Matthew Sanger. It has been
produced as part of the hemispheric campaign for fair trade and worker’s
rights mounted by the International Confederation of Free Trade Uniong/

I nter-American Workers Organization and the Hemispheric Social Alliance.

Cam Duncan
PS Regional Secretary

\ﬂﬂ'e@f g0t} =\

for mnrHlng fﬂmllres
't work %‘3‘“ &S



Democracy or Dominance Iin the Americas?
The FTAA vs Public Services

hefuture of public servicesinthe Americaswill
be shaped in very important ways by the nego-
tiations to complete a Free Trade Area of the
Americas (FTAA) by 2005.

The scope of these negotiationsisimmense. They in-
cludereductionsintariffsfor manufactured goods and natu-
ral resource products; protections for investors and for in-
tellectual property rights; and rules concerning government
procurement and supports for agricultural producers. The
FTAA negotiations also include talks on services which
touch on virtually every sphere of human activity—from
giving birth to being buried; from maintaining local water
and sewerage systems to speculating on global financia
markets; from teaching elementary school students to ad-
vanced scientific research and devel opment.

Government leadersfirst endorsed the idea of ahemi-
spheric trade deal in 1994 when they met at the First Sum-
mit of theAmericasin Miami. The FTAA negotiationswere
officially launched at the Second Summit, held in Santiago
Chilein 1998. At the Third Summit of the Americas, held
in Quebec City (April 20-22 2001), the leaders reaffirmed
their commitment to completing the FTAA by 2005. To
reach this goal, negotiations have entered a second, more
intense phase. A draft agreement is expected for the next
meeting of trade ministers, scheduled for late 2002.

(34 nations of the Americas participate in the FTAA
negotiations and the Summit of the Americas. Cuba has
been excluded from all the Summits and is not partici-
pating in the FTAA negotiations.)

These negotiations are unfolding against a backdrop
of intense public debate over the economic and politica
consequences of globalisation. Citizens of many countries
of Latin America and the Caribbean are opposing the cut-
backsand privatisation of public services prescribed by the
World Bank and other internationa financial institutions
following the financia crises of the 1990s. And, alarmed
by the effects of the North American Free Trade Agree-

ment (NAFTA), many citizensof Canada, the United States
and Mexico areresisting their governments’ effortsto fur-
ther extend the neo-liberal trade agenda.

A Kkey issue at stake in the FTAA negotiationsis the
extent to which the countries of Latin America and the
Caribbean adopt the NAFTA model of economic integra-
tion in return for easier access to the US market. The
NAFTA model restricts public policies and favors de-
regulation and privatisation of many publicly provided
services. Adopting this model could short-circuit public
debate by preventing national governments from rebuild-
ing the public services decimated by the Structural Ad-
justment Programs imposed on the countries of Latin
America and the Caribbean.

But the FTAA negotiations go beyond simply extend-
ing the NAFTA model south. The Canadian and US gov-
ernments have proposed new rules which would push the
neo-liberal trade agenda even further in a number of key
areas. In particular, the negotiations on trade in services
could lead to rules that are even more restrictive of gov-
ernment policy than are the current NAFTA and WTO
agreements. These services negotiations—which overlap
with negotiations oninvestment, government procurement
and other key areas—coul d have enormous conseguences
for public services throughout the Americas.

This pamphlet is a guide to the FTAA negotiations
affecting public services:

Part 1 briefly surveysthe economic and social dis-
parities in the Americas, and discusses how the
reform of public services is linked to the dynamics
of globaization in the hemisphere. It argues that the
constraints imposed by the NAFTA/WTO model of
economic integration restrict the flexibility which all
nations—and particularly the nations of Latin America
and the Caribbean—require to adapt social and eco-
nomic policies to the needs and priorities of their
citizens.



Part 2 sketchesthebackground tothe FTAA nego-
tiations affecting public services. It describes the
evolution of the NAFTA and WTO services trade
negotiations, inwhich giant multinational corporations
have been instrumental. It then describes the main
features of the NAFTA and WTO servicestraderules,
and discussesthe potential for the Mercosur tradebloc
and the proposed South American Free Trade Areato
establish an alternative approach.

Part 3 examines the key issues for public services
in the FTAA negotiations, focussing on the negotia-

tions on trade in services. This provides readers with
aguidefor ng the implications of the negotia-
tions, asthey unfold, for education, health care, water
and other public services.

Part 4 discusses the strategic choices available to
opponentsof the FTAA and proposes specific steps
tosafeguard public servicesinany futuretrade agree-
ments in the Americas. It sets out “bottom line” rec-
ommendations which activists and trade unions can
useinworking to changethe position of their govern-
ments, and to build alliances across the hemisphere.

Box 1

Overview of the FTAA Negotiations

Summit of the Americas: leaders of 34 nations who
meet every four years. Launched FTAA negotia-
tions in 1994 and expect to endorse a completed
text in 2005.

Ministers of Trade of the Hemisphere: meet every
18 months, including in Buenos Aires in early April
2001, to oversee the negotiations and resolve dif-
ficult political issues. Next meeting scheduled for
late 2002, in Ecuador.

Trade Negotiations Committee (TNC): vice-minis-
ters of trade who are responsible for the organiza-
tion and overall progress of the negotiations. Meets
approximately every six months.

Nine Negotiating Groups of senior officials who meet
regularly and report to the TNC:

Market Access

Agriculture

Investment

Services

Government Procurement

Intellectual Property Rights

Competition Policy

Subsidies, Antidumping and

Countervailing Duties

m Dispute Settlement

Non-Negotiating Groups:
= Committee of Government Representatives on

the Participation of Civil Society: mandated to
convey views of civil society to the FTAA trade
ministers, but regarded as ineffective by most
sectors of civil society.

Consultative Committee on Smaller Econo-
mies: mandated to address differences in level
of development and size of economies in the
hemisphere, but its work appears limited to pro-
viding technical assistance for the implemen-
tation of trade obligations.

Joint Government-Private Sector Committee
of Experts on Electronic Commerce: conducts
research and advises the trade ministers on
e-commerce issues; a number of powerful cor-
porations are represented on this influential
committee.

Tripartite Committee: staff of the Inter-Ameri-
can Development Bank (IDB), Organization of
American States (OAS) and United Nations
Economic Commission for Latin America and
the Caribbean (ECLAC), who provide analyti-
cal and technical support for the negotiations.



Public Services in the Americas:

the Americas uses and provides the services that
are the subject of secret negotiationsin the FTAA.

How these services are financed and provided is a
matter of intense public debate in many countries of the
Americas. Yet legidatorsand the public are unableto scru-
tinize the positions their national governments are taking
in the secretive FTAA negotiations. And, because they
could pre-empt public debate on issues of vital national
interest, the substance of the proposed trade rulesisasun-
democratic asis the negotiating process.

Debates over the reform of public services are inti-
mately linked with the dynamics of globalisation in the
Americas, in particular how other nations respond to the
immense political and economic power of the United States
and its commercial interests. Locking in one-size-fits-all
liberalization policies would betray a long history of re-
sistanceto USintervention in the domestic affairs of other
nations of the Americas. It would also impede the efforts
of citizens to build fairer societies by using public mea
sures to develop their national economies and to provide
more equitable accessto vital services, such ashealth, edu-
cation, water and sanitation.

| very day virtually every citizen and worker across

future indefinite 1

Economic disparities

Like nowhere else on the globe, the Americas are
dominated by a single nation.

As Box 3 shows, the giant United States economy is
bigger and more diversified than the combined economies
of al other nationsin the hemisphere. It isover four times
the size of all the Latin American and Caribbean econo-
miescombined. Brazil, theworld'seighth largest economy,
dominates South America but its economic output is less
than one-sixteenth that of the US. At the other end of the
scale are thetiny island nations of Grenada, Dominica, St
Kitts and Nevis—whose economies are oriented to a few
export industries, primarily tourism, making them particu-
larly vulnerable to external forces.

Disparitiesinliving standards cross-cut the differences
in national economic power. Average per capitaincomes
in the US and Canada are over five times the average in-
come in the rest of the Americas. Within Latin America
and the Caribbean there are large disparities, with rela-
tively high levels of over US$6,000 in Argentina, Uru-
guay and some of the smallest island nations including
Barbados. The poorest nations of the hemisphere are
Nicaraguaand Haiti whose averageincomes—US$459.20

Every day, as citizens and workers, we use and provide the vital services

targeted in the FTAA negotiations.

Box 2

Water, sewers, and electricity systems supply our homes—although these basic services are out of reach for too many.

Roads and public transport bring food and other goods into our communities, and enable us to work and provide for

our families and communities.

We depend on health clinics and hospitals, schools and colleges to raise our children to be healthy, productive

citizens.

Vulnerable members of our societies—including the aged, disabled and destitute—rely on social supports to meet

their daily needs.

With newspapers, telephone, radio, television, and computers we communicate with our fellow citizens, and with

others worldwide.

Our work increasingly involves providing or using information and communication services, whether they are for

human needs or for business operations.



Economic and Social Disparities in the Americas: B

Box 3

asic Indicators, 1999

GDP GDP External Health Infant Life
Per Capita Debt Spending Mortality Expectancy

$US 000 $US % of GDP % of GDP per 1,000 live births
United States 8,700,000 30,600 13.9 7.0 76.5
Canada 612,000 19,320 9.2 5.2 79.0
Mexico 475,000 4,996 38.0 4.8 31.0 72.5
Brazil 523,000 3,116 29.7 7.6 42.0 67.1
Latin America 1,994,000 4,097 37.7 5.8 355 69.8
and Caribbean
Central America 53,346 1,645 44 4 57 36 69.7
Andean Area 166,587 2,619 43.4 5.6 35 69.7
Southern Cone 379,153 6,298 8.9 22.0 73.3

sources: Inter-American Development Bank, Pan-American Health Organization, Canadian Institute for Health Information

and US$523.60 respectively—arelessthan one-fiftieth the
average level of earningsin the United States.

There is also great variation in economic disparities
within nations. Despite its vast national wealth, incomeis
very unequally distributed in the United States. Market
earnings in Canada are amost as polarized as in the US,
but its more robust socia programs make for amore equi-
table distribution of total earnings. After taxes, the richest
10 percent of Canadian familieswith children receive just
over 7 times the income of the poorest 10 percent. The
disparities are much greater in Brazil, where the richest
urban households receive over 40 times the income of the
poorest urban househol ds; and where over one-fifth of rura
househol ds cannot meet their daily food needs. Of all Latin
American countries, income is most evenly distributed in
Uruguay, where the richest urban households receive less
than 7 times the income of the poorest.

Social disparities

These economic disparities are matched by unequal
access to basic services, with tragic consequences for
human health and well-being.

In Haiti, where health spending per capitais lowest,
59 out of every 1,000 newbornsdie beforetheir first birth-
day—almost 12 times the infant mortality rate in Canada.
In Bolivia 55 out of every 1,000 infants die within their
first year—almost 8 times the US infant mortdlity rate.

Infant mortality rates are lower in Argentina than in
Mexico, where public health spending amountsto just over
half the amount Argentina spends per capita. Uruguay has
thelowest infant mortality ratein Latin America—lessthan
one-third theratein Brazil, where health spending is $100
less per capita.

The same pattern is evident in education. Illiteracy
ratesare highest in the poorest countries, which a so spend
the least on education. In Haiti and Guatemala, almost
half the population over 15 yearsold is considered illiter-
ate. Argentinaspends more on education than doesMexico,
and has one-third the rate of illiteracy. Uruguay, which
spends more than Brazil on its schools, has one-seventh
the rate of illiteracy.

There are also great disparities in access to drinking
water and sanitation. According to the Pan American Hedlth
Organization, only 26% of Haitians have access to sew-
age systems and fewer than 40% have ready access to
drinking water. In Costa Ricaand Bahamas, aswell asthe
USA and Canada, there is near-universal access to these
basic services.

Opposition to the neo-liberal agenda

State initiatives to reorganize public services in the
Americas have followed a standard formula which is at
odds with the enormous differences in national resources
and needs.



Sincethe debt crises of 1980s, much of Latin America
and the Caribbean has been subjected to Structural Ad-
justment Programs which require governments to pursue
market liberalization policies. These include: cutsin pub-
lic spending; privatization of health, education and other
services; and less stringent regulation of private suppliers
of those services. Similar policies were implemented by
provincial, state and national governments when the US
and Canada declared war on their national debt in the
early 1990s.

National telephone companies have been privatized
throughout Latin America, beginning with Chile in 1988
and followed by Mexico, Argentina, Venezuela and Peru.
In most cases, ownership and effective control has passed
to American and European based telecommunications
giants, including GTE, ATT, France Telecom, and Tele-
fonica de Espafia. The new private operations have ex-
panded rapidly, with the assistance of an investor-friendly
regulatory climate, and reduced protectionsfor workersin
this sector.

Private health care corporations have also found a
bonanzain Latin America, with recent reforms of health
and social security systems. Health systems have been
decentralized and privatized in Colombia, Argentina, Chile,
Brazil, Ecuador and other countries. These reforms have
created lucrative opportunities for US- and Latin-Ameri-
can based Managed Care Organisations—such asthe Exxel

Private health care corporations have also

found a bonanza in Latin America, with recent

reforms of health and social security systems.

Group and ColumbiaHealth Care—which have taken over
delivery of many health services and gained access to
revenues from large public and employer-based health
and social security funds. While generating profits for
their investors, these operations have in many cases re-
duced access to health services and increased the strain
on the remaining public hospitals and clinics.

In Canada, some provincial governments—which are
responsible for the delivery of health services—have pur-
sued a similar agenda. New legiglation in Alberta allows
commercia hospitals to receive public funding. Ontario
has opened home care servicesto commercial providers—
achangethat hasdiverted public funding from patient care
to increased administration costs and profits, and led to
deteriorated working conditions for home care providers.

Popular resistance to the neo-liberal agendais grow-
ing, as citizens of the Americas protest against the con-
straintsimposed by international trade agreements and by
the international financial institutions.

il




An unprecedented convergence of US trade union-
ists, environmentalists and other popular movements
staged the demonstrations in Seattle that helped to
derail the Millenium round of WTO negotiations.

Mass demonstrations in Ecuador and Argentina,
triggered by financia crises, have included demands
to restore public services targeted for cuts by IMF
loan packages.

A magjor strike in Bolivia was provoked, in part, by
opposition to the privatization of water delivery sys-
tem in Cochabamba.

In Mexico the Zapatista National Liberation Front—
which began its struggle on the day NAFTA took
effect—has galvani zed resistance to corporate power.
Its remarkable “Zapatour” coalesced demands for
greater democracy, most significantly Indigenous
peoples rights, so effectively that the President and
Congress made unprecedented concessions in their
ongoing negotiations with the ZNLF.

* The Federation of Canadian Municipalities has
voiced concern about trade agreementsthat restrict
the ability to provide local services. And numer-
ous cities—including Santa Cruz, California and
the Canadian cities of Vancouver, Kamloops,
Yellowknife and Regina—have passed resol utions
declaring their oppositionto trade negotiationsthat
impinge on areas of local jurisdiction.

This growing popular opposition underlines the
need for national governments to retain the flexibility
to adapt social and economic development policies to
the needs and priorities of their citizens. Asdetailed in
the next section, the proposed model for the FTAA
would instead obstruct governments from pursuing
legitimate policy options for addressing the diverse
needs and capacities of their nations. While leaders at
the Quebec summit made a show of their commitment
to democratic formsof government, they have endorsed
amodel of trade agreement that restricts the ability of
citizensto exercise democratic control over their econo-
mies and socia systems.



Servicing Corporate Interests: 2
background to the FTAA services negotiations

2.1 Trade in Services: new frontier
of the neo-liberal agenda

Services are the uncharted territory of international
trade negotiations—where negotiators are intent on im-
posing and extending the principles developed for trade
in goods. If the ambitions of trade negotiators and their
corporate mentors are realized, trade rules will reach into
amost all areas of domestic policy.

Trade liberalization is commonly understood to be
about reducing tariffs and other “at-the-border” impedi-
ments to the flow of goods across national borders. Since
the Uruguay Round, however, multilateral trade negotia-
tions have increasingly focused on reducing so-called
“non-tariff barriers’ to trade, which potentially include
many “behind-the-border” government measureswhich ar-
guably limit access by foreign producers and providersto
itsnationa market, or their competitive opportunitiesonce
they are established in the country.

Building on the concept of “ non-tariff barriers’ to trade,
the North American Free TradeAgreement (NAFTA), which
was concluded in 1992, was the first major trade agree-
ment toincluderulesontradein services. Theserules, along
with new chapters on investment and intellectual proper-
ty, extended trade rules into areas of national policy and
regulation previously considered beyond the reach of
trade negotiators.

Inmany respects, these NAFTA provisionsinfluenced
the outcome of the Uruguay Round negotiations, which
concluded in 1994 with the establishment of the World
Trade Organization. All 140 member countriesof the WTO
must commit to the“ single undertaking” which, aswell as
the agreement on trade in goods (GATT) includes agree-
ments on services (known as the General Agreement on
Tradein Services, or GATS), intellectua property (TRIPS),
technical barrierstotrade (TBT), investment (TRIMS) and
numerous other agreements.

The GATS s an extremely ambitious agreement that
advances the neo-liberal trade agendain a number of im-

portant ways. It establishes a comprehensive framework
for servicestraderules, whichin principle apply to all ser-
vicesand to all government measures. While governments
were permitted to shield certain services and government
measures in the first round of GATS negotiations, it com-
mits members to successive rounds of liberalization and
to negotiate new rules that intrude even further into areas
of domestic policy.

The GATS has the following “architecture” (techni-
cal terms are explained in the following section):

General ruleswhich apply immediately to all services
and to all government measures. These rulesinclude,
Most-Favored-Nation treatments, restrictions on
monopoliesand requirementsfor transparency. (These
are “top-down” features of the GATS.)

Specific commitments to National Treatment and
Market Access, which apply only to those services
listed by countriesin their schedul esto the agreement.
(These are “bottom-up” features of the GATS)
Sectoral annexes which set out rules for certain sec-
tors, most importantly financial services and tele-
communications.

An overarching commitment to “progressive liberal-
ization” through successive rounds of negotiationsto
extend the coverage of existing GATS rules; and
through further negotiationsto elaborate rules on sub-
sidies and domestic regulations, which are currently
covered by the GATS, and to establish rules on gov-
ernment procurement, which is currently exempted
fromthe GATS. (These negotiationsinclude additional
“top-down” features.)

The GAT S negotiations mandated by this framework
agreement have been underway in Genevasince February
2000 and are expected to conclude by the end of 2002.
Further GATS negotiations would aso be included in a
new comprehensive round of WTO negotiations, which
could be launched at the WTO ministerial conference in
November 2001.



Major transnational corporationswereinstrumental in
the NAFTA and WTO services negotiations. The lobby-
ing efforts of US-based multinationalswereled by Ameri-
can Express, Citigroup, Chubb, UPS, FedEx, Enron, and
New York Life.

David Hartridge, the Director of the WTO's Tradein
Services Division, has specifically credited the comple-
tion of the GATS to pressure from American Express and
CitiCorp.1

These and other corporations—notably insurance
firms—continue to drive the services trade agenda, work-
ing independently through various sector-specific organi-
zations, and through the European Services Forum and the
Cadlition of ServicesIndustries, whichisbased inthe US.

In 1999, multinationals led by Chubb and Citigroup
held aWorld Services Congress in Atlanta Georgia. This
high-level meeting—which, as well as corporate execu-
tives, included representatives of the WTO, World Bank
and other multilateral organizations, and senior trade ne-
gotiatorsand government representatives from Canada, the
US and Europe—has clearly influenced the current GATS
negotiating agenda, as much through the 100 research pa
pers commissioned for the Congress, as through the for-
mal deliberations and informal networking. A follow-up
World Services Congress—sponsored by the Hong Kong
Coalition of Services|ndustries—is scheduled for Septem-
ber 2001 in Hong Kong.

Corporate involvement in the FTAA has been institu-
tionalized through the Americas Business Forum that meets
in parallel with the meetings of the Ministers of Trade of
the Hemisphere. The VI Americas Business Forum was
held in Buenos Aires in early April of 2001, coinciding
with the meeting of trade ministers. As with previous
meetings of trade ministers, the agenda included formal
consideration of the priorities presented by the business
leaders.

Corporate sponsorship of the Quebec City Summit was
strongly criticized in Canada by human rights organiza-
tions and others who object to businesses buying accessto
government leaders at a gathering in which citizens were
excluded by afenced-off fortress and an enormous police
presence. The Americas Business Forumisaslightly less
audacious violation of democratic process, but will likely
have morelasting influence over thedirection of the FTAA
negotiations.

2.2 Twin Models: GATS and the NAFTA
services chapter

The GATS and the NAFTA services chapter are twin
beacons guiding the FTAA negotiators as they negotiate
new rules for services trade in the Americas. They share

the same fundamental principles but are different in some
important respects.

In principle the GATS and NAFTA servicesrules ap-
ply to all services, whether they are provided by a public
agency, anon-profit organization, or acommercial corpo-
ration. Both agreements apply to any government mea
sure, including legislation, regulations, policies, adminis-
trative practices and even unwritten conventions. In addi-
tion, the GATS specifically appliesto public subsidies.

Non-discrimination
Both agreements apply the established trade principles

that prohibit governmentsfrom discriminating between do-
mestic and foreign services or service providers.

TheNational Treatment principle means government
measures must apply the same treatment to foreign
and domestic services and service providers. It pro-
hibits public measuresfrom discriminating on thebasis
of nationality of ownership or location of head office.
The Most Favored Nation principle means all for-
elgn services or service providers are entitled to the
best level of treatment a government extends to any
oneforeign service or service provider. Thisprohibits
preferential arrangements for services or providers
from individual countries or groups of countries.

Market access and domestic regulations
Inaddition to prohibiting discriminatory measures, the

GATS and NAFTA both include rules concerning certain
government measureswhich affect servicesand which may
be implemented for objectives which are completely un-
related to trade policy. They include an absolute prohibi-
tion of so-called “ quantitative restrictions’, whether or not
they discriminate between domestic and foreign services
or service providers. Examples of these prohibited mea-
sures include:

Regulations which require courier or transportation

companies to provide a minimum level of servicein

rural areas as a condition of accessto lucrative urban
markets.

Telecommunications legislation which limits foreign

ownership of broadcasters, telephone companies and

internet providers.

Environmental protections that limit the number of

tour operators active in environmentally sensitive ar-

eas.

L egidation which allows only non-profit organizations
or co-operativesto provide a specific service, such as
child care or other social services.

Both agreements also affect other forms of non-dis-
criminatory domestic regulation which affect serviceswith-
out involving so-called “ quantitative measures” NAFTA
includes rules respecting the licensing and certification of
professionals (Article 1210). GATS appliesto afar broader,
and as yet undefined range of domestic regulations which



include “ qualification requirements and procedures, tech-
nical standards and licensing requirements’ (Article V1).
(These are further discussed in section 3.)

Dispute settlement

NAFTA and the GATS both include procedures for
effectively enforcing their rules. When governments are
not able to resolve trade disputes through consultations,
they are heard by an appointed trade panel. Trade panels,
which meet in private, issue legally-enforceable rulings
which caninclude areguirement to reverse apublic policy
measure. Governments that refuse to conform to a trade
panel ruling can provide compensation in theform of trade
concessionsto the complainant government. If they refuse
to do this, the complainant government can retaliate with
trade sanctions against exports of the other country, which
are usually chosen to have as much political impact as
possible.

In addition to the above procedure, in which only
national governments participate, the NAFTA investment
chapter includes a procedure that permits private inves-
tors and corporations to directly challenge nationa gov-
ernment measures. In this case, trade tribunals can award
monetary compensation when they determine that a gov-
ernment is*“tantamount to expropriation” of aninvestment.
The most controversial NAFTA cases have used this in-
vestor-state procedure.

Imperative for further liberalization

As far-reaching as the NAFTA and GATS rules al-
ready are, powerful interests are pushing to extend them
further. Multinational health insurers and managed care
operations have been joined by other corporations seek-
ing to advance their commercial interests by influencing
the GATS negotiations. United Parcel Service, for instance,
aims to expand the already rapid growth of its express
courier services by restricting the operations of national
postal systems. Making strategic use of inter- national
trade agreements, UPS hasinitiated a NAFTA chapter 11
challenge against Canada Post and has also convinced
Canada’'s GATS negotiators to support fast-track negotia-
tions on rules for express mail .2

The FTAA negotiations provide an opportunity to
further extend the reach of the services trade rules pio-
neered in NAFTA and the GATS. There is a specific re-
quirement in the GATS that any new regional agreement
must be at least as trade-liberaizing as the rules WTO
members are aready committed to under the GATS. In
order to be in compliance with the GATS, therefore,
the FTAA must at least match the liberalization rules
of the GATS (Article V). Without the option of rolling
back liberalization, the only incentive for concluding ser-
vices rules in the FTAA services agreement must be to
achieve further liberalization.

Box 4

Trade vs the Public Interest: NAFTA chapter 11 disputes

Ethyl: In settlement of a NAFTA challenge by Ethyl corporation, the Canadian government repealed a ban on
the gasoline additive MMT. It also paid the company US$13 million, and issued a statement saying that
MMT has no known health effects even though manganese—a major ingredient of the additive—is a
known carcinogen.

S.D. Myers: Canada lost a dispute initiated by a hazardous waste disposal company, which claimed US$30
million for losses it allegedly incurred as a result of a Canadian ban on exports of PCBs in the mid 1990s —
even though allowing PCB exports would have brought Canada into conflict with its commitments in the
Basel Convention on the Transboundary Movement of Hazardous Wastes and with U.S. legislation ban-
ning PCB imports.

Metalclad: Mexico was ordered to pay $US 16 million in damages to a US-based hazardous waste disposal
company because Guadalcazar, a small municipality in the state of San Luis Potosi, denied the company
a permit to establish a hazardous waste site on land already seriously contaminated by toxic wastes. The
Mexican government has resorted to Canadian courts in an effort to have this decision set aside.

Methanex: A Canadian-based company is suing the US government for US$970 million in losses due to a Cali-
fornia state order to phase out the use of MTBE, a methanol-based gasoline additive which has contami-
nated groundwater from leaks in underground storage tanks.

UPS: The US-based courier is seeking $230 million in damages from the Canadian government, claiming that
Canada’s national postal system is being used to support its courier business and is preventing UPS from
competing for more of Canada’s courier business.
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Theimperativeto further extend thereach of the FTAA
services rules is also fueled by the dynamic of nationa
strategies, in which the big players approach each nego-
tiation of atrade agreement as an opportunity to not only
advance their commercial interests, but also to strengthen
their hand in negotiations of other trade agreements.

2.3 A southern alternative?

Tovarying degrees, thetrade policies of al other coun-
tries in the hemisphere are preoccupied with responding
to the power of US economic interests. Latin American
and Caribbean countries have formed regional trade blocs
that areintended, in part, to increase their collectivelever-
age in negotiations with the US and with the US-domi-
nated international financial institutions.

The most influential of these trade blocs is the
Mercosur group, which integrates the Southern Cone coun-
tries of Argentina, Uruguay and Paraguay (Chile and Bo-
livia are ‘associate’ members) with the much larger Bra-
zilian economy. Because it is far less dependent on trade
with the US, the Mercosur group is better able to resist
pressurefrom US-based commercid intereststhan are other
regional blocs. While 85% of Mexican exports go north,
the Mercosur group trades primarily with Europe and sends
only 17% of its exports to the US.

With alarge and diverse economy, Brazil hastaken a
relatively independent position in the FTAA negotiations.
Its bitter trade disputes with the US, Europe and Canada
over intellectual property rights and support for aerospace
and defence manufacturers have complicated the FTAA
negotiations. Most significantly, opposition from Brazil
effectively scuttled abid by Chile and the USto complete
the FTAA by the end of 2002 instead of the current dead-
line of 2005.

Box 5

Trade Blocs of Latin America
and the Caribbean

Mercosur: Argentina, Brazil, Paraguay and Uruguay.

Andean Community: Bolivia, Colombia, Ecuador,

Peru, Venezuela.

Central American Common Market: Costa Rica,

El Salvador, Guatemala, Honduras,
Nicaragua.

CARICOM: Bahamas, Barbados, Belize, Guyana,

Jamaica, Suriname, Trinidad and Tobago.

While resisting accelerated hemispheric integration,
Brazil has championed faster integration of the Latin
American economies. In September 2000 the Mercosur
nations agreed to join with the Andean Community to
create a 10-nation South American Free Trade Agreement
by January 2002. Thisinitiative would increase the lever-
age of Brazil and its trading partners in both the FTAA
and WTO negotiations.

The Brazilian stance has encouraged some observers
to see Mercosur as a potential alternative model for eco-
nomic integration in the Americas. Although they initially
opposed Mercosur when it was negotiated in 1991, the
central union organizations of the Southern Cone subse-
quently considered that it provided an opportunity for an
integrated and more balanced economic devel opment strat-
egy for the four countries, and could strengthen their hand
in relations with the international financial institutions.

The hope that Mercosur could provide a model of a
more democratic form of integration was al so encouraged
by the inclusion in the Mercosur process of negotiations
on social and labor rights, and a consultative forum on
economic and social policy. Among other things, these pro-
cesses have resulted in the Mercosur Social and Labor
Declaration in 1998, and the creation of abody to monitor
employment and labor market conditions.

Actua developments in Mercosur, however, have
fallen short of the early aspirations. With an increasing
orientation toward neo-libera domestic policiesin Brazil
and Argentina, drivenin part by financial crises, Mercosur
has increasingly given priority to satisfying commercial
interestsover building the social and political mechanisms
required to develop the region on a more equitable basis.
There is uncertainty whether, even if Brazil and its part-
ners achieve the ambitious goal of completing a South
American Free TradeAreaby 2002, it will establishamodel
of integration that is substantively different from the
NAFTA/FTAA approach.

Brazil and Mercosur are undoubtedly the primary pole
of opposition to the FTAA agenda championed by Canada
and the US. Whether they are able to assert a more bal-
anced model of integration will depend largely on the ef-
fectiveness of domestic opposition to the neo-liberal trade
agendain Brazil and other countries of Latin Americaand
the Caribbean. Thisdynamic reinforcesthe need for north-
ern legisators and popular sector organizations to better
understand the position of their counterparts in the south,
and to build acommon basisfor cooperation in opposition
to the FTAA agenda.



Public Services in the FTAA: 3
an activists’ guide to the key issues

hilethe 34 FTAA countries are already agreed on
the broad outlines of the FTAA provisions affect-
ing services, there are remaining differencesin a
number of key areas with important implications for pub-

lic services. This section examines the negotiating issues
most significant for public services and public employees.

3.1 Scope: all measures by all levels
of government

Governments have already agreed that the FTAA
services rules should be comprehensive—meaning they
should apply to all government measures and to all ser-
vice sectors. Within these general terms, however, there
are important differences between governments about
how thetrade rules apply to sub-national levelsof govern-
ment, and whether they should apply to subsidies as well
as other kinds of government measures. Negotiations on
these issues will have important consequences for health
care, education, water, waste disposal and other services
which are provided primarily by local, state and provin-
cial governments.

In defining the scope of the services agreement, FTAA
negotiators have followed the GATS and NAFTA which
both apply to al levels of government including local
government. The FTAA negotiators have agreed that the
“services agreement should apply to all measures affect-
ing trade in services taken by governmental authorities at
al levelsof government.” They also stipulatethat it should
apply, like the GATS, to non-governmental bodies with
powers del egated by government—acategory that includes
health authorities, school boards, and state enterprisesin
many countries.3

(Like the GATS and NAFTA, the FTAA propos
als apply equally to measures affecting publicly and pri-
vately provided services. At the same time, governments
have said they will protect public services by recognizing
the “right to regulate services’ and by negotiating exemp-
tions specific to each country. These proposed protections,
which are unlikely to be effective, are discussed in alater
section.)

Coverage of sub-national levels of government is a
delicate issue in the negotiations because in many federa-
tions, including Canada, the national government has no
congtitutional authority to enforce its trade commitments
in areas of provincia or state jurisdiction. The Negotiat-
ing Group appears to be addressing this complication by
leaving open the possibility of “establishing specific pro-
visions concerning sub-national measures.” The United
States has reiterated this possibility, without publicly in-
dicating what specific provisionsit would support.4

Given the strong commitment FTAA negotiatorshave
aready madeto comprehensiverulesthat apply to all lev-
els of government, it is unlikely any specific provisions
for sub-national measures would be substantively differ-
ent from thosefor national government measures. The spe-
cific provisions would more likely address the obligation
of national governments to ensure compliance at the sub-
national level. In thisregard, both the GATS and NAFTA
unambiguously require national governments to enforce
their trade obligations at the sub-national level. Article 105
of NAFTA requires national governments to “ensure that
all necessary measures are taken in order to give effect to
the provisions of this Agreement...by state and provincial
governments.” This obligation was key to the NAFTA tri-
bunal ruling against Mexico in the Metalclad case (see
box 4).

The other important issue in defining the scope of
the services rules concerns the meaning of the term
“measures’. The phrasing used by the FTAA negotiators
suggests that they favor applying the services rules to
any government measure affecting trade in services. This
would follow the GAT S agreement that defines" measures’
as “any measure by a Member, whether in the form of a
law, regulation, rule, procedure, decision, administrative
action or any other form.” (Article XXVII1(a)). While
subsidies are covered by the GATS, the FTAA negotia-
tionsinclude separate talks on subsidies, which are aimed
at reducing the range of subsidies that are currently per-
mitted by the WTO. Thesetargeted subsidiesinclude sup-
port for commercial research by domestic universitiesand
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research establishments; regional economic devel opment
grants; and assistance for commercial operations to con-
vert to more stringent environmental standards.®

3.2 Coverage: all service sectors

The Negotiating Group on Services has already agreed
that the agreement “should have, in principle, universa
coverage of all service sectors.” Governments are not
agreed, however, on how this would be accomplished in
the FTAA (seethe section on approach of the negotiations).

Another important difference concernshow the FTAA
rules apply to the service operations of foreign investors,
such as private hospitals and labs set up by transnational
healthcare corporations or water and waste management
operations set up by transnational utilities.

Under the GATS, these operations are recognized as
one of four “modes of supply” inwhich servicesaretraded
(seebox 6). They aretreated asaform of tradein services
—called “commercial presence”—even though the provi-
sion of the service does not involve an exchange across
national borders. This expansive definition of tradein ser-
viceseffectively establishesrightsfor investorsintheWTO
agreement on Services.

Under NAFTA, on the other hand, services provided
by foreign investors are covered by the investment chap-
ter while the other three possible “modes of supply” are
defined as different forms of “cross-border trade in ser-
vices” which are covered by the services chapter.

The US has indicated that it favors the NAFTA ap-
proach in which investment by a service supplier is cov-
ered by theinvestment rules, not the servicesrules. Thisis
significant because an FTAA investment chapter will very
likely include a version of the investor-state dispute pro-
cess that exists in the NAFTA as well asin numerous bi-
lateral investment agreements. Asdiscussed in section 2.2,
this controversial provision has been responsible for the
most intrusive NAFTA trade disputes (see box 4).

The US position on the scope and coverage of the
FTAA combinesthe most forceful aspects of both NAFTA
andthe GATS. The servicesruleswould apply to al levels
of government, including local governments. And trans-
national services corporations would have the ability to
use an investor-state process to directly challenge mea-
sures by any level of government.

...transnational services corporations would
have the ability to use an investor-state process
to directly challenge measures by any level

of government.
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Another consequence of the expansive definition of
services is the doctrine of “modal neutrality”, which has
been established by WTO trade tribunals. This means that
government measures must not distinguish between like
services and service providers on the basis of the modein
which aparticular serviceis supplied. For instance, agov-
ernment cannot set education regulationswhich distinguish
between a course provided by internet (cross-border sup-
ply) and the same kind of course provided in a classroom
of acommercia college (commercial presence). If adopted
inthe FTAA, thisprinciplewould give northern-based com-
mercial services providers much greater access to south-
ern markets, particularly in health, education, insurance
and other services which are capable of being provided
remotely as well asin person.

3.3 Exclusion for public services

The protection for public services contemplated by
FTAA negotiators falls far short of the public assurances
given by Canada and other national governments.

The Negotiating Group on Services has agreed that
“Governments maintain theright to regulate services.” This
is qualified, however, with the contradictory proviso that
thisright should be consistent with FTAA rules. A right to
shield public servicesfrom the FTAA rules does not mean
much if it must be exercised consistently with those rules.

Canada's summary of its FTAA negotiating position
statesthat it “will ensurethat it preservestheright to adopt
or maintain regulations, administrative practices or other
measures in sectors such as health, public education, so-
cial servicesand culture.” 7 It will almost certainly adopt a
similar approach asin NAFTA, inwhich the Canadian res-
ervation for such measuresis compromised by the qualifi-
cation that such measures are shielded from the trade rules
only to the extent that they area* social service established
or maintained for apublic purpose”’ (Annex 11-C-9). While
these terms remain undefined, the US asserts that the
NAFTA obligationswould apply in all casesinwhich there
isamix of public and private funding or service delivery.
No NAFTA complaint has been successfully defended on
the basis of this or other exemptions for public services.

In contrast to the Canadian position, the US proposes
adopting the GATS exclusion for “ services supplied in the
exercise of governmental authority.”8 Asin the GATS, the
US proposes that this exclusion be narrowly defined to
shield only those services which are “ supplied neither on
acommercial basis nor in competition with one or more
service suppliers.” Because the scope of this provision is
untested in the GATS and its key terms are undefined, it
does not effectively protect services such as health and
education, which in most countries of the Americas are
mixed systems, financed and provided either privately or
through a combination of public and private sources.



Box 6

What Is Trade in Services?

trade as an exchange across national borders.

The GATS negotiations established an expansive definition of trade in services, which appears
designed to import protections for investors into the services agreement. In this definition, trade in
services consists of four “modes of supply” which extend far beyond the common understanding of

1. Cross-border supply, which includes any service provided from the territory of one country into

the territory of another country. Examples include mail and mail-order services, telecommunica-
tions, internet, e-commerce businesses and financial services, including health insurance. The
provision of health and education services through the internet is a rapidly growing form of cross-
border trade.

. Consumption abroad, in which the service consumer (not the service) crosses national bound-
aries. Examples include tourism, students studying abroad and individuals seeking medical treat-
ment in another country.

. Commercial presence, which includes all foreign direct investment related to services. Ex-
amples include health care corporations which set up private laboratories, clinics or hospitals in
another country; and transnational water and waste management companies. (In NAFTA this
mode of supply is covered in the separate investment chapter.)

Presence of natural persons, in which an individual travels to another country to provide a
service on a temporary basis. This applies most commonly to company managers, technicians,

How Significant Is It?

trade liberalization, Washington DC: Brookings, 2000

professionals and consultants whose work involves working abroad.

As well as defying common notions of trade, the GATS definition makes it virtually impossible to
accurately measure the value of trade in services. The WTO estimates that cross-border trade in
services amounted to US$1,350 billion in 1999, or about 20% of total cross-border trade. An earlier
attempt to measure total trade in services attributed 41% of the total to cross-border trade, 38% to
commercial presence, 20% to consumption abroad, and 1% to presence of natural persons.!

1 Data on services trade is from: WTO Trade in Services Division, GATS - Fact and Fiction, March 2001; and
Guy Karsenty, “Assessing Trade in Services by mode of supply”, in GATS2000: new directions in services

In responseto critics, the US addsthat it is* not seek-
ing nor would we agree to use the FTAA negotiations to
promote privatization” of healthcare, education and other
social services. This assurance means little, however, to
governments that have been required by the international
financial institutions to defund and privatize public ser-
vices asacondition of receiving debt relief packages. The
FTAA model advocated by the US, Canada and other na-
tions would entrench these structural adjustment policies
by exposing any government that attemptsto reversethem
to trade sanctions.

The FTAA model advocated by the US,
Canada and other nations would entrench
these structural adjustment policies by
exposing any government that attempts to
reverse themto trade sanctions.
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3.4 Approach of the negotiations

While it has agreed in principle that all service sec-
torsshould be covered by the FTAA, the Negotiating Group
on Services has not agreed on the approach negotiations
should takein reaching this objective. Negotiators are con-
sidering various approaches, including the “top-down”
approach of NAFTA and the hybrid approach of the GATS,
which combines elements of both of “top-down” and “ bot-
tom-up” approaches.

The US proposes that the FTAA negotiations follow
the NAFTA top-down approach in which al the services
rules apply to all service sectors other than those specifi-
cally exempted by aparticular country. Thisisthe approach
favored by proponents of the strongest possible degree of
market liberalization, asit requires governmentsto explic-
itly list any services and government measures which are
shielded from thetrade rules. Theselists provide clear tar-
getsfor future negotiations aimed at reducing the number
of exceptionsand non-conforming measures. Thetop-down
approach also has the advantage, for proponents of more
rapid liberalization, that new services are automatically
covered by national treatment and other trade rules.

Other nations favor a bottom-up approach, in which
trade rules apply only to those servicesand measureswhich
countries specify. Thisapproachislikely toresultin aless
rapid pace of liberdization. It also avoidsthe practical dif-
ficulty of requiring governmentsto provide, within alim-
ited period, an exhaustive inventory of all measures and
servicesthat it seeksto safeguard. Thispractical consider-
ationisespecialy significant for smaller jurisdictions, such
as the Caribbean nations and smaller Latin American na-
tions.

The GATS, in fact, combines elements of both bot-
tom-up and top-down approaches. Its most forceful
provisions—primarily the National Trestment principleand
the rules prohibiting quantitative restrictions (which the
GATS calls Market Access rules)—apply only to those
serviceswhich arelisted in each country’ s schedul e of spe-
cific commitments. Governments negotiate these commit-
ments by submitting requests for commitmentsin areasin
which they want access to the markets of other countries,
and by making offers of commitments to provide access
to their own markets. While National Treatment and Mar-
ket Access apply only to these specific commitments, the
GATS includes a number of general rules—including the
M ost-Favored-Nation principle—which apply to all ser-
vices and service providers.

While the choice between top-down, bottom-up and
hybrid approachesisimportant, anumber of related issues
will also influencethe pace of market liberalization result-
ing from the negotiations. The most important of these is
the use of negotiating targets and formulas to accelerate
the sectoral coverage of services. Advocates of this ap-
proach suggest that targets could be based on the number
of sectorsin which countries make commitments, the pro-
portion of commitments which are bound (i.e. apply to all
future as well as existing government measures), and re-
ductionsin the number of non-conforming measureswhich
are exempted from the various trade rules. While this ap-
proach would nominally permit governmentsto determine
which particular service sectors they commit to cover, it
would force them to expand coverage to aprescribed level
and would further reduce the already limited negotiating
leverage of smaller nations.

Supporters of public services should advocate a bot-
tom-up negotiating approach, and should oppose effortsto
graft on top-down features such as negotiating targets and
formulas.

3.5 “Market Access” and Domestic
Regulations

Among the most intrusive items on the FTAA agenda
are negotiations concerning non-discriminatory measures
which place limits on the level of service or number of
service providers, and those concerning other domestic
regulatory measures. Both these proposals aim to restrict
non-discriminatory measures. For example, agovernment
requirement that it would only givelicensesto servelucra
tive, high-traffic urban areas, to courier or bus companies
that agreed to minimum service requirements for remote
or rural regionsis one type of quantitative restriction that
could be prohibited under these rules.

The Negotiating Group on Services has stated that,
“MFN and national treatment areinsufficient by themselves
to ensure effective market access for service suppliers.
Therefore, the development of additional disciplines to
address measuresthat restrict the ability of service provid-
ersto access markets should be examined.”

Whereas market accessfor goodsisdetermined largely
by tariffs and other border measures, market access for
servicesisaffected by awiderange of so-called “ quantita-
tiverestrictions’, many of which have been devel oped with
policy objectives completely unrelated to trade consider-
ations. They are considered barriers to trade in services

Supporters of public services should advocate a bottom-up negotiating
approach, and should oppose efforts to graft on top-down features such as

negotiating targets and formulas.



even when they do not differentiate between domestic and
foreign services or service providers. They include limits
on the number of providersof aparticular service (e.g. the
number of health care providers licensed to operate in a
certain region), or on the total value of services provided
(e.g. acap on the total amount health care providers can
bill to a public insurance scheme). These kinds of restric-
tions are essential in publicly funded services such as the
Canadian health care system. “Quartitative restrictions’

asoinclude restrictions on the type of legal entity permit-
ted to provide aservice. These may beusedin closely regu-
lated services, such aschild careor social services, inwhich
there are considerabl e public subsidies and accountability
isapublic priority.

The US proposesawhol esaleremova of non-discrimi-
natory quantitative restrictions. This proposal far exceeds
both the NAFTA provisions—which simply requires
governmentsto list and someday negotiate the removal of
quantitative restrictions—and even the GATS, which pro-
hibits quantitative restrictionsonly in service sectorswhere
governments have made specific commitments. Taken
together with the US proposal for a top-down negoti-
ation, itsproposal to remove quantitative restrictionswould
apply to all services other than those which a country
specifically exempts.

FTAA negotiators are a so actively considering mea
sures which could greatly restrict many other forms of
domestic regulation. Recognizing that services are gener-
aly more highly regulated than goods, advocates of mar-
ket liberalization view domestic regulations as one of the
most significant barriers to trade in services. Rather than
recognizing thelegitimate need for governmentsto modify
and adapt regulations to support access to services, con-
sumer protection, and policy objectives, they call for more
intrusive restrictions on the right to regulate.

The US has signalled that the issue of domestic regu-
lation is a priority in the FTAA negotiations. It proposes
requirements for governments to provide advance notifi-
cation of all new regulations. The resulting administrative
burden on governments would not only deter regulatory
activity, it would also generate convenient lists of targets
for future negotiations and trade challenges.

Given the requirement that the FTAA at least match
the liberalization commitments of the GATS, any provi-
sions on domestic regulations must incorporate the rules
aready established inthe GATS. These rulesrequire gov-
ernments to ensure that any domestic regulations affect-
ing services in which they have made specific commit-
ments meet the following criteria: they must be based on
objective and transparent criteria; they are “not more bur-
densome than necessary to ensure the quality of the ser-
vice"; and in the case of licensing procedures, they do not
restrict the supply of aservice.

The USalso proposes negotiating additional rulescon-
cerning domestic regulations. These negotiations would
likely parallel the far-reaching GATS negotiations on do-
mestic regulations. In one of its most controversia provi-
sions, the GATS commits governments to negotiate rules
to ensure that “ qualification requirements and procedures,
technical standards and licensing requirements do not con-
stitute unnecessary barrierstotradein services’. Thescope
of such rules would be very broad. Technical standards
couldinclude regulations setting standards for water qual-
ity and forest management, or restrictions on the use of
agricultural pesticides. Examples of licensing requirements
include operating permitsfor health clinics, telephone com-
panies and broadcasters. Qualification reguirements and
procedures could include degree-granting authority for
universities, as well as the regulatory authority of profes-
sional bodies.

As well as incorporating the GATS criteria, FTAA
rulesfor domestic regulations could include additiona pro-
visions that would further entrench market liberalization.
Canadamay usethe FTAA negotiationsto pursueits GATS
objectives in this area. In its GATS proposal on “regula
tory transparency and predictability,” Canada proposes a
sweeping range of restrictions on domestic regulations,
including requiring governments to demonstrate that a
problem or risk exists, that the regul ations are the best rem-
edy, that the benefits of regulations outweigh the costs,
and that no unnecessary burden isimposed on the economy.
These criteria would give trade tribunals enormous and
unprecedented discretion to overturn domestic regulations
with little or no direct relationship to international trade

Theemphasis FTAA negotiators giveto ruleson mar-
ket access and domestic regul ations demonstratesthat their
real objectives have little to do with the plain understand-
ing of “freetrade.” Negotiationson theserulesare designed
to lock-in deregulation by weakening the regulatory au-
thority of government and public agencies, and by enhanc-
ing the power of commercia intereststo prevail whenthere
isaconflict with public interest regulation.

Negotiations...are designed to lock-in
deregulation by weakening the regulatory
authority of government and public agencies,
and by enhancing the power of commercial
interests to prevail when thereis a conflict
with public interest regulation.
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3.6 Government Procurement

A separate negotiating group isresponsiblefor devel-
oping FTAA rules on government procurement of goods
and services.

Both Canadaand the US are proposing that the FTAA
prohibit governments from using “offsets’, which require
suppliers to source goods and service locally, to license
technology or to meet aspecified level of investment. Off-
setsand other local preferences have been used toincrease
the local development benefits of public purchasing.

The US interest in gaining access to public procure-
ment budgets of Latin American countries is counter-
balanced by its own interest in maintaining certain prefer-
ential procurement policies that have strong domestic
support.

The US and Canadian proposals are consistent with
restrictions on public procurement in NAFTA and the
WTO. The NAFTA rules, however, apply only to federal
government procurement. While the GATS does not
apply to procurement, both Canadaand the US have signed
the optional WTO Agreement on Government Procure-
ment. In Canada this Agreement applies only to federal
government purchasing. It is not clear whether or not the
FTAA procurement rules would apply to al levels of
government.

Expanded FTAA restrictions on government pro-
curement would further reduce the ability of national and
sub-national governmentsto use public procurement to pro-
mote economic development and to provide preferences
for minorities, women, and the disabled.

They could also prevent governmentsfrom using pub-
lic procurement to promote human rights, fair wages or
responsible environmental practices. Under pressurefrom
agrowing citizen's movement, universities and municipal
governmentsin the US and Canada have applied selective
purchasing policieswhich, for example, ban clothing pro-
duced in sweatshops and prohibit contracts with suppliers
who invest in countrieswith repressive governments. Some
US municipalities have also passed “living wage” poli-
cieswhich require suppliersto pay their employeeswages
above a certain level. These criteria are typically prohib-
ited by trade agreements, which require that all suppliers
be evaluated on strictly commercial criteria. Business
lobbyists used the threat of trade sanctions to convince
Massachusetts legislators to withdraw a law to prohibit
any contracts with suppliers who invest or have other
relations with the oppressive military regimein Burma.

Similar restrictions in the FTAA would show that,
despite the rhetorical commitment in Summit declara-
tions to supporting democracy in the Americas, govern-
ment leaders will continue to give precedence to the
interests of global commerce.

FTAA restrictions on gover nment
procurement would further reduce the
ability of national and sub-national
governments to use public procurement
to promote economic devel opment.

3.7 Safeguards for Labor and Environment

While government leaders publicly pledged that eco-
nomic integration in the Americas will raise living stan-
dards and promote sustainable development, their trade
positions include no indication of any real commitment
on these issues.

Prime Minister Chretien has suggested that Canada
would support provisionssimilar tothe NAFTA sideagree-
ments on labor and the environment. These agreements
arenot anintegral part of NAFTA and cannot be enforced.

Under the Clinton administration, the US reportedly
proposed forming an FTAA study group on labor issues.
Other nations instead agreed only to some declaratory
language and aprocessfor consulting civil society groups.

On environmenta issues, both Canada and the US
have opposed incorporating the precautionary principleinto
trade agreements. The Clinton administration supported
integrating environmental concerns into the work of the
nine FTAA negotiating groups.

The Bush Administration has indicated that it will
retreat from even these weak initiatives. Thisis most evi-
dent in Congressional negotiations to implement the US-
Jordan Free Trade Agreement, negotiated by the Clinton
Administration. The new Administration strongly opposes
the labor and environmental provisions included in the
US-Jordan FTA, and is determined that these not become
a precedent for future trade agreements. 10

Many developing countries are wary of provisionson
labor and the environment, which they suspect could be
used to unfairly exclude their export products. Therefore,
without strong backing from the new US administration it
is extremely unlikely that any safeguards in these areas
will be seriously negotiated in the FTAA.

Without the prospect of real progress on these issues
in the FTAA negotiations, the need for dialogue among
popular sector organizations in North America, Latin
America and the Caribbean is even greater. Activists and
trade unions need to work together to develop viable and
equitable ways of ensuring that, as the economies of the
Americasareintegrated, therights of workersare enhanced
and the integrity of the natural environment is sustained.
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The Bottom Line: what we can do A
to safeguard public services

economic dominance of the hemisphere, it is dif-

ficult to imagine that nations opposed to the
dominant model of economic integration can secure any
significant gains in the FTAA negotiations. Improving
access to the US market while minimizing the domestic
costs of liberalization appears to be the main priority of
most Latin American and Caribbean countries. This is
particularly true regarding services, in which the largest
com-mercial opportunities are for large Canadian and US
corporations seeking access to Brazil and other Latin
American economies.

This assessment suggests that, despite the present
shortcomings of the Mercosur pact, it offers the best op-
portunity to develop a more equitable and democratic
approach to economic integration. Opponentsof the FTAA
should lend critical support tothegoal of achieving aSouth
American Free Trade Area before the conclusion of the
FTAA negotiations. By enhancing the ability of Brazil and
its trading partners to counterbalance US economic in-
terests, a SAFTA could improve the prospects for turning
back the neo-liberal agenda in hemispheric and multilat-
eral trade negotiations.

G iven the enormous imbalance created by the US
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But in supporting the SAFTA project, opponents of
the FTAA must insist that it be based on a more equitable
foundation for economic integration. It would make little
differencefor individua citizensand their communitiesif
SAFTA simply applied the doctrine of market liberaliza-
tionat theregional level instead of at the hemisphericlevel.
If, on the other hand, SAFTA succeeds in developing an
alternative model of economic integration it could benefit
public services in North America as well as in Latin
America and the Caribbean by favorably influencing the
outcome of hemispheric and global trade negotiations.

It isimportant also to intervene directly in the FTAA
negotiations as they proceed. The Hemispheric Social
Alliance, a grouping of labor and popular organizations
from throughout the Americas, has developed a compre-
hensive set of alternatives. These proposals are a promis-
ing basis for collaboration to replace the current approach
with a more equitable and sustainable model for hemi-
spheric integration.

Activists throughout the hemisphere should focus on
both fronts: support the aspirations for amore demaocratic
form of economic integration in South America; and de-
mand that their national governments seek fundamental
changes to the approach of the FTAA negotiations.

The following recommendations should be advanced
as bottom line criteria for ensuring the integrity of public
services in any new trade agreement in the Americas,
whether at the regional or hemispheric level:



Recommendations for a new trade agreement in the Americas

m |t should include a general exclusion for health, education, social services and all other services
provided for a public purpose, as defined by national governments and their legislatures. It is
important that this exclusion be self-defining to accommodate the diverse ways in which public
services are financed and delivered in the Americas.

m Trade rules should concern only discriminatory measures, i.e. those which differentiate between
domestic and foreign services and service providers. Restrictions on non-discriminatory regula-
tions and other measures intrude into areas of domestic policy which are properly beyond the
scope of trade negotiations. A new trade deal should not include rules on market access or do-
mestic regulations.

m National Treatment and Most-Favored-Nation principles must be circumscribed to accommodate
legitimate reasons for governments to discriminate between domestic and foreign services and
service providers. These include ensuring the privacy and confidentiality of health records; assist-
ing disadvantaged groups and regions; securing local benefits when publicly owned resources
are developed; supporting cultural expression; and protecting public health.

m Coverage of service sectors should be negotiated using the request-offer approach in which
trade rules apply only to those services which governments specifically commit. This bottom-up
approach permits governments to assess the implications for each sector, and avoids the undue
burden of requiring governments to prepare a comprehensive inventory of all measures and sec-
tors which should be safeguarded. Governments should reject any efforts to establish targets or
formulas for extending coverage of the trade rules.

®m Rights for foreign investors should be kept out of trade agreements. Foreign owned services
operations (the “commercial presence” category in the GATS agreement) should not be consid-
ered a form of trade in services. And the FTAA negotiations on investment should be scrapped.

® In particular, governments should strongly oppose inclusion of an investor-state dispute mecha-
nism in a new trade deal. The NAFTA investor-state mechanism has led to numerous compensa-
tion claims that pose serious challenges to governments’ ability to regulate for the public good.

m  Governments should retain the flexibility to use government procurement for local economic de-
velopment, and to promote public priorities, including respect for human rights, fair wages, and
responsible environmental practices.

m Trade agreements should permit governments to promote investment towards environmentally
sustainable economic activities, and to adapt market mechanisms to require that they internalize
the social and environmental costs of unsustainable production and consumption.

m Trade agreements should include provisions that guarantee the basic rights of working men and
women, assist workers to adjust to changes caused by economic integration, and promote the
improvement of working and living conditions for workers and their families.

m National governments should commit to full consultation with their legislatures and citizens, and
with sub-national governments and legislatures, before ratifying a new trade agreement.

In advancing these positions, it is vital that we build stronger connections between activists from
the northern and southern halves of the Americas. By enhancing our mutual understanding of the
challenges of economic integration, we can advance the work of building a viable alternative to the
neo-liberal model.
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6 NAFTA article 1213.2.
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and proponents of the GATS.

9 GATS articles V1.4, V1.5.
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Administration On Jordan FTA,” 30 March 2001.
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What exactly are we asking for?

Democratization of the FTAA negotiations

Active involvement of civil society in the negotiations

Inclusion of workers’ rights in the negotiations

Exclusion of health, education, social and other public services from the FTAA
Respect for all human rights

Investment rules to be excluded from the FTAA

Trade agreement serving labor, social and environmental rights

FTAA texts to be published
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