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Introduction

Social dialogue in the Slovak Republic has undergone a fundamental transformation since 1989
that has been affected in many ways by the process of building a modern democratic society.
Construction of new structures of social partners, adoption of labour legislation governing the
status and exercise of competencies of employees' and employers‘ representatives and the
search of areas for an enhanced cooperation culminated in the creation of a system of collective

labour relations as we know them today.

Organization of a conference entitled "Social partnership and culture of the world of work™ with
the subtitle "25 years of Social Partnership in the Slovak Republic" is an opportunity to evaluate
objectively and subjectively the past period and identify both positive and negative aspects of
the transformation process of the communist social dialogue into the modern, democratic one.
Presentations of individual panellists as well as the content of the conference proceedings
published on the occasion of this conference gives us the opportunity to retrospectively get a
glimpse behind the scenes and get acquainted with the ideas of people directly involved in this

transformation process and evaluate them from the perspective of the current situation.

Furthermore, papers published in the proceedings offer an analysis of the actual exercise of
competencies of employees' representatives, whether they reflect the new model of organization
of economic activities known as Industry 4.0, with the opportunity to seek new ways of

involvement of social partners in protection of the rights of employees and employers.

Special thanks are due to the Friedrich Ebert Stiftung, representation in Slovakia, within the
project of which this conference on Social Partnership is carried out. Organisation of this
conference represents a culmination of nearly five - year effort of the project "Culture of the
world of work™ to standardize labour relations in the Slovak Republic.

Editors



Social Partnership in 21st Century: the Ways Forward
Socialne partnerstvo v 21. storoci: cesta vpred

Predhovor

Socialny dialoég v Slovenskej republike presiel od roku 1989 zasadnymi premenami, ktoré boli
Vv mnohych ohl'adoch ovplyvnené budovanim modernej demokratickej spolo¢nosti. Budovanie
novych Struktar socialnych partnerov, prijimanie relevantnych pracovnopravnych predpisov
upravujucich postavenie a vykon kompetencii zastupcov zamestnancov i zamestnavatelov, ¢i
hl'adanie oblasti prehlbovania spolupriace vyvrcholili vo vytvoreni systému kolektivnych

pracovnopravnych vztahov ako ich pozname dnes.

Usporiadanie konferencie s nazvom ,,Socialne partnerstvo a kultara sveta prace™ s podtitulom
,»,25 rokov socialneho partnerstva v Slovenskej republike* predstavuje moZnost’ subjektivneho
I objektivneho zhodnotenia uplynulého obdobia, s mozZnostou identifikovania pozitivnych
I negativnych prvkov transforma¢ného procesu socidlneho dialogu z komunistického na
moderny demokraticky. Vystupenia jednotlivych panelistov, i obsah predkladaného vedeckého
zbornika, vydaného pri prilezitosti konania konferencia, nam davajii moznost’ retrospektivne
nahliadnut’ do zdkulisia a obozndmit’ sa s ideami osdb bezprostredne zapojenych do tohto

transformacného procesu a zhodnotit’ ich na zaklade sucasnej aplikacnej praxe.

Popri tom ponukaji prispevky autorov uverejnené v zborniku aktudlny pohlad na vykon
kompetencii zastupcov zamestnancov, ¢i reflektuji nové modely organizacie hospodarskej
¢innosti, nazyvané ako PRIEMYSEL 4.0 s predpokladom hl'adania prileZitosti pre zapojenie

samotnych socialnych partnerov pri ochrane prav zamestnancov 1 zamestnavatel'ov.
y ycn p p p

Osobitne je nevyhnutné pod’akovat’ Friedrich Ebert Stiftung, zastupenie v SR, v ramci projektu
ktorého sa tato konferencia k socidlnemu partnerstvu uskutoCfiuje a vnimat’ usporiadanie
konferencie ako vyvrcholenie takmer patroéného tsilia projektu ,,Kultira sveta prace®

0 Standardizaciu pracovnopravnych vzt'ahov v Slovenskej republike.

Editori
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About the “Culture in the World of Labour” project

The project titled “Culture in the World of Labour” was initiated as a response to various stimuli
and negative information coming from the labour market that referred to verifiable violations
of employment protection of workers due to inappropriate or missing legislation. From its
beginning, the focus and output of the project were viewed as an opportunity to point out to the
existing deficiencies in the current legal framework and — as part of a theoretical and legal
discussion that would strongly interact with the applied practice — to seek solutions, particularly
de lege ferenda proposals. During its existence, the project not only went through turbulent
changes related to the composition of the expert group itself but also as to what the focus of the
solutions applicable in practice should be. The project started off with organising conferences
on ad hoc topics which covered the most pressing issues in employment protection (e.g.
working on the basis of forced trader’s licences, contracts for work carried out outside of
employment contracts) and evolved into concepts related to the perception of specific
employment institutes supported by the project’s formal outputs such as contributions to the
conference proceedings and monographs written by prominent experts on labour law. The
change in the focus of the project was driven by the critical lack of currently applicable and
relevant literature on employment issues which, on the one hand, could have had an impact on
the legal awareness of employees and their capacity to protect their own rights and which, on

the other hand, would be financially accessible to employees and their representation.

Since 1993, as one of few non-governmental organisations, the Friedrich Ebert Stiftung (FES)
in Slovakia has been supporting the trade union movement. This has included supporting
projects related to the protection of workers’ rights and conducting studies on relevant labour
market issues. During the course of its activities, FES has collaborated with many partners from
state administration, the NGO sector, and with labour market experts from home and abroad.
With long experience, however, there came a need to put a group of experts together who would
be keen to deal with labour law issues, such as decent working conditions, satisfactory
remunerations, a balance in family and working life — in other words, how to bring Culture to

the working environment.

The founding father of the “Culture in the World of Labour” project is Ing. arch. Vladimir
Spanik who in 2012 partnered with Michal Palenik from the Employment Institute and Marek

Svec, back then a doctoral student at the Law School of the Trnava University in Trnava, in

8
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order to jointly write the project proposal. In 2012, Judr. Zuzana Strapata, Head of the
Friedrich Ebert Stiftung representation in the Slovakia, took over the project and gradually
adapted it to its current, very successful, form. In the process, several new members joined the
expert group. The need for and the sense of closer co-operation amongst the members of the
expert group resulted in the establishment of the Labour Law Association as a structure
associating experts in the area of labour law regardless of their affiliation to the representative
bodies of workers, employers or state administration. The aim was to provide an objective
assessment of the content of the project (and how it relates to current and pressing issues of the
labour market) and, particularly, to seek generally acceptable legal solutions. The Labour Law
Association is the only expert organisation in the Slovak Republic of its sort that is also
affiliated with the International Labour and Employment Relations Association (ILERA)
— one of the most significant global labour law organisations established at the International

Labour Organisation.

The Steering Committee and the expert group comprise JUDr. Marek Svec, PhD. who
coordinates the expert group and the project; JUDr. Simona Schusztekova, PhD. representing
the law firm AK Henrich Dusek; JUDr. Zdenka Dvoranova from the Energy Chemical Trade
Union (ECHOZ), PhDr. Alena Schinglerova from the Ministry of Labour, Social Affairs and
the Family, Assoc. Prof. JUDr. Mgr. Andrea OlSovska, PhD. from the Law School of the
Trnava University in Trnava, JUDr. Maria Svorenova representing the Trade Union
Confederation, and Mgr. et Bc. Martin Bulla, PhD. from the Law School of the Trnava

University in Trnava.

During the course of its existence, the “Culture in the World of Labour” project met with such
response that in 2013 the project was taken under the auspices of Mr. Branislav Ondrus, then
State Secretary of the Ministry of Labour, Social Affairs and the Family of the Slovak Republic.
The key topics of the project were dealt with at more than 15 conferences contributed to by
both local and foreign experts including the representatives of the state administration,
academic community and the NGO sector. Within the project, 6 monographs and more than 10
articles in conference proceedings were published focusing on issues like the prevention of
precarious (non-standard) employment, working time, health and safety at work, judiciary in
the area of labour law, working via agency employment or secondment of agency workers to
business trips, as well as issues related to the powers and protection of the rights of workers’

representatives.
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Regardless of any presented achievements and other information, extraordinary thanks has to
be expressed to the representation of Friedrich Ebert Stiftung in the Slovak Republic and Ms.
JUDr. Strapata who has given her unconditional support to the project and the expert group.
It is necessary to appreciate her great courage since at a time of liberal economic competition,
interests of employees are not considered to be a priority and it is difficult, if not impossible,
for employees to stake their claim for simple justice. | would like to express special thanks to
all members of the expert group as well the to the members of the Labour Law Association for
their support and assistance when organising conferences, conducting activities related to article
publications or raising awareness about the project and building its good reputation. My
profound gratitude goes also to JUDr. et. Mgr. Jozef Toman, PhD., Head of the Department
of Labour Relations, Ministry of Labour, Social Affairs and the Family who has become a

collaborator of the expert group and one of its most essential authors.

Our special gratitude goes to all of our partners who co-operated with us during the course of
the project, namely to the Ministry of Labour, Social Affairs and the Family of the Slovak
Republic; the Labour and Family Research Institute of the Slovak Republic and its director Dr.
Silvia Porubdnové; the Trade Union Confederation; the Employment Institute; the Law School
of the Trnava University in Trnava, the Law School of the University of P.J. Saf4rik in Kogice;
the Faculty of Mass Media Communication of the University of SS Cyril and Methodius in

Trnava.

In conclusion, I would like to express a modest wish that the “Culture in the World of Labour”
project will not remain solitary in its activities and that the idea of a social and democratic focus
of labour law with a strong emphasis on employment protection is to be pursued both in the

legal framework and the practical field.
JUDr. Marek Svec, PhD.

Project Coordinator
“Culture in the World of Labour”
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O projekte ,,Kultira sveta prace*

Projekt ,,Kultura sveta prace* vznikol ako odpoved’ na r6zne podnety a negativne informéacie
Z prostredia trhu prace, ktoré sa dotykali preukdzate'ného poruSenia pracovnopravnej ochrany
zamestnancov v doésledku nevhodnej alebo chybajicej pravnej Gpravy. Zameranie projektu
a jeho vystupy tak boli od pociatku vnimané ako moznost’ poukazat’ na existujuce legislativne
nedostatky a v ramci vzajomnej teoretickopravnej diskusie so silnou interakciou aplikacnej
praxe hl'adat’ rieSenia problémov predovsetkym v oblasti navrhov de lege ferenda. Pocas svojej
existencie projekt preSiel nielen vyznamnymi zmenami tykajucimi sa obsadenia samotnej
expertnej skupiny, ale najmi zacielenia na jednotlivé problémy aplikacnej praxe. Od pripravy
konferencii k ad hoc témam, ktoré predstavovali najpalCivejsie prekazky pracovnopravnej
ochrany zamestnancov (problematika nutenych Zivnosti a dohdd o pracach vykonavanych
mimo pracovného pomeru), sa projekt postupne zacal uberat’ smerom koncepcného vnimania
jednotlivych pracovnopravnych instititov so silnou podporou v oblasti formalnych vystupov
projektu v podobe zbornikovych prac a monografickych diel najvyznamnejSich odbornikov
Z pracovného prava. Zmena orientacie projektu bola vyrazne ovplyvnena akutnym nedostatkom
relevantnej modernej pracovnopravnej literatury, ktord by na strane jednej bola spdsobila zvysit’
pravne povedomie zamestnancov s cielom ochrany svojich zédkladnych prav, na druhej strane

bola financne dostupna pre zamestnancov a ich zastupcov.

Friedrich-Ebert-Stiftung sa na Slovensku uZ od roku 1993 okrem svojho hlavného politicko-
spoloCenského projektu venuje ako jedna z mala mimovlddnych institicii aj podpore
odborového hnutia, s ¢im sa spajaji mnohé projekty zamerané prave na ochranu prav
zamestnancov a analyzovanie zdsadnych a aktudlnych problémov trhu prace. Pocas svojej
¢innosti Friedrich-Ebert-Stiftung spolupracovala s mnohymi partnermi zo S$tatnej spravy,
mimovladneho prostredia, pripadne S expertami na trh prdce a mnohymi zahrani€nymi
odbornikmi. Po dlhoroénych skusenostiach vSak vziSla potreba vytvorit skupinu ludi
zaoberajlicimi sa a Zijlicimi pracovnym pravom a problémami s nim spojenymi a venovat’ sa
dostojnym pracovnym podmienkam, uspokojivému ohodnoteniu, prepajaniu rodinného

a pracovného Zivota — vnasat’ do pracovnych podmienok Kulturu.

Za ,,otca” projektu ,,Kultiry sveta prace” mozno pokladat’ Vladimira Spanika, ktory v roku
2012 oslovil Michala Palenika z Initititu zamestnanosti a Mareka Sveca vtedy interného

doktoranda na Pravnickej fakulte Trnavskej univerzity v Trnave o prvé nastavenie projektového

11
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zameru. Postupom cCasu v roku 2012 projekt prevzala vedica Friedrich Ebert Stiftung,
zastipenie v SR JUDr. Zuzana Strapata, ktora projekt aj za neskorSieho pristipenia d’alsich
¢lenov expertnej skupiny pretvorila do dnesnej, vel'mi uspesnej, podoby. Potreba a pocit uzsej
spoluprace medzi jednotlivymi ¢lenmi expertnej skupiny vyvrcholil v zalozenie Labour Law
Association ako organizacie zdruzujucej odbornikov z oblasti pracovného prava bez ohl'adu na
ich prislusnost’ k zastupcom zamestnancov, zamestnavatel'om alebo k Statnej sprave s cielom
objektivneho posudzovania nielen obsahovej naplne projektu vo vézbe na aktudlne problémy
trhu préace, ale najmi s oh'adom na hl'adanie vSeobecne pravne akceptovatelného rieSenia.
Labour Law Association je jedina odborna organizacia v Slovenskej republike s medzinarodnou
afiliaciou v jednej z najvyznamnejSich svetovych organizacii z oblasti pracovného prava, a to
v International Labour and Employment Relations Association (ILERA) pri

Medzindrodnej organizacii prace.

Clenmi riadiaceho kolektivu a expertnej skupiny sa tak postupne stali JUDr. Marek Svec,
PhD. ako koordinator expertnej skupiny a projektu, JUDr. Simona Schusztekova, PhD.
z Advokatskej kancelarie AK Henrich Dusek, JUDr. Zdenka Dvoranova z Energeticko-
chemického odborového zvizu, PhDr. Alena Schinglerova z Ministerstva prace, socidlnych
veci a rodiny SR, doc. JUDr. Mgr. Andrea OlSovska, PhD. z Pravnickej fakulty Trnavske;
univerzity v Trnave, JUDr. Maria Svorenova z Konfederacie odborovych zvazov SR ¢i Mgr.

et Bc. Martin Bulla, PhD. z Pravnickej fakulty Trnavskej univerzity v Trnave.

Projekt ,,Kultary sveta prace* si po€as svojej existencie ziskal taky ohlas, Ze si ho od roku 2013
vzal pod svoju zastitu Statny tajomnik Ministerstva prace, socialnych veci a rodiny SR p. Mgr.

Branislav Ondrus.

Zaujmové oblasti projektu boli v radmci trvania projektu spracované vo viac ako 15
konferenciach za ucasti stoviek odbornikov z doméceho i zahrani¢éného odborného prostredia,
¢i predstavitelov Statnej spravy, akademickej obce a zastupcov subjektov z tretieho sektora.
V réamci projektu bolo vydanych 6 monografickych diel a viac ako 10 zbornikovych prac
zahfnajucich problematiku individudlnych a kolektivnych pracovnopravnych vztahov,
S dorazom na témy ako predchadzanie prekérnym (atypickym) formdm zamestnavania,
pracovného €asu, bezpe€nosti a ochrany Zivota a zdravia zamestnancov, pracovného sudnictva,
vykonu prace formou agentirneho zamestndvania alebo prostrednictvom vysielania na

pracovné cesty ¢i kompetencii a ochrany prav zastupcov zamestnancov.

12
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Bez ohl'adu na akékol'vek prezentované uspechy a d’alSie informécie je potrebné v prvom rade
podakovat’ Friedrich Ebert Stiftung, zastipenie v SR a pani JUDr. Zuzane Strapatej, ktora
samotny projekt a expertna skupinu podporuje a osobitne ocenit’ aj jej vel'ka odvahu, pretoze
V sucasnej liberalnej hospodarskej sut'azi nie s zaujmy zamestnancov na prvom mieste
a moznost dovolania sa obycajnej spravodlivosti zamestnancami je Casto t'azké, ak nie
nemozné. Osobitne je nevyhnutné pod’akovat’ i vSetkym ¢lenom expertnej skupiny a ¢lenom
Labour Law Association za ich podporu a pomoc pri usporadivani konferencii, publika¢nych
vystupov €i len Sireni dobrého mena a povedomia o projekte. Bezprostredna vd’aka patri aj
JUDr. et Mgr. Jozefovi Tomanovi, PhD. riaditelovi odboru pracovnych vztahov
Z Ministerstva prace, socidlnych veci a rodiny, ktory sa za uplynuly cas stal uz dvornym

autorom a spolupracovnikom expertnej skupiny.

Velkd vd’aka patri aj vSetkym naSim partnerom, s ktorymi sme pocas existencie projektu
spolupracovali, a to Ministerstvu prace, socialnych veci a rodiny SR, Institatu pre vyskum prace
a rodiny SR a jeho riaditel’ke p. PhDr. Silvii Porubénovej, Konfederacii odborovych zvézov
SR, InStititu zamestnanosti, Pravnickej fakulte Trnavskej univerzity v Trnave, Pravnickej
fakulte Univerzity P.J. Safarika v Kogiciach, Fakulte masmedialnej komunikacie Univerzity sv.

Cyrila a Metoda v Trnave.

Na zaver mozno len vyjadrit’ skromné Zelanie, aby projekt ,,Kultiry sveta prace* nezostal vo
svojich aktivitach osamoteny a aby sa myslienka socialnodemokratickej orientacie pracovného
prava so silnym akcentom na pracovnopravnu ochranu zamestnancov presadzovala

v legislativnej i praktickej rovine.
JUDr. Marek Svec, PhD.

koordinator projektu

Kultura sveta prace
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Branislav Ondrus
Stdtny tajomnik
Ministerstvo prdce, socidlnych veci a rodiny Slovenskej republiky

Bratislava 20. november 2013

Tymto spésobom si dovolujem vyjadrit podporu projektu , Kultira sveta prace”, nakolko
jeho ciele a aktivity ( zlepSovanie pracovnopravnej ochrany zamestnancov, harmonizacia sikromného
arodinného Zivota s pracovnymi povinnostami a dodrZiavanie Zdkonnika préace ) plne kore$ponduju
so zamermi MPSVR SR v oblasti pracovno — pravnych vztahov.

V projekte som mal moznost zdcastnit sa niektorych aktivit a verim, Ze jeho Uspe3nd implementécia

poukézala na viaceré moznosti zlepsit , kultiru sveta prace” v podmienkach SR.

Zelam vela Gspechov
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The digital revolution: How should governments respond?

Henning MEYER?

After? more than half a decade of debate dominated by the global financial crisis, 2014 saw a
departure from this singular focus. Thomas Piketty (2014) started a global discussion about
historical patterns of inequality and their negative repercussions. And looking to the future
rather than back in time, The Second Machine Age by Erik Brynjolfsson and Andrew McAfee
of the Massachusetts Institute of Technology (2014) showed how the digital revolution is about
to transform our economic and social lives. The key problem for policymaking is that these
technology-driven developments are certain to further increase existing inequalities and to
create new ones at a time when, as Piketty has shown, we have already returned to historically

high levels.

The digital revolution and jobs

Labour markets in particular look exposed to the forces of progress because many ‘middle-
class’ jobs will be vulnerable as a result of technological change, either through automation or
as a result of more polarised global competition. A significant proportion of tasks embedded in
white-collar jobs can and will be automated in the years ahead. Whether you think about
secretarial work, text analysis or even more complex work such as the processing of new
research (which IBM’s Watson supercomputer already does), there are significant changes on
the horizon. Studying the structure of work in the US, Carl Benedikt Frey and Michael Osborne
(2013) came to the conclusion that as much as 47 per cent of total US employment is at risk,
while the equivalent figures for European countries, calculated by the Brussels-based thinktank
Bruegel, range from about 47 per cent in Sweden and the UK to 62 per cent in Romania
(Bowles, 2014).

! London School ef Economics, Great Britain

2 The Article originally was published in DOLPHIN, T.: Technology, globalisation and the future of work in
Europe: Essays on employment in a digitised economy. London: Institute for Public Policy Research, 2015, p. 95
-99.

16



Social Partnership in 21st Century: the Ways Forward
Socialne partnerstvo v 21. storoci: cesta vpred

The Pew Research Centre canvassed almost 2,000 experts about their expectations for the
coming decade. Although predictions about the end state vary, there seems to be little
disagreement about path we are on:

., Half of these experts (48%) envision a future in which robots and digital agents have displaced
significant numbers of both blue- and white-collar workers — with many expressing concern
that this will lead to vast increases in income inequality, masses of people who are effectively
unemployable, and breakdowns in the social order. The other half of the experts who responded
to this survey (52%) expects that technology will not displace more jobs than it creates by 2025.
To be sure, this group anticipates that many jobs currently performed by humans will be
substantially taken over by robots or digital agents by 2025. But they have faith that human
ingenuity will create new jobs, industries, and ways to make a living, just as it has been doing

since the dawn of the Industrial Revolution. (Pew, 2014 : 5)

The variation in responses is not down to disagreements about the short-term effects of the
digital revolution. Instead, it is rooted in the question of whether economies can repeat historical
patterns and create more jobs in the end than are destroyed by technological change along the
way. Either way, there remains a significant role for public policy to shape the process so that
the sombre ‘social breakdown’ scenario does not come to pass — and, even if the positive

scenario becomes reality, to manage the risk of huge amounts of transitional unemployment.

There are big political problems on the horizon. When large parts of the middle classes are
threatened with unemployment through no fault of their own, the political pressure will rise. At
a time when the political process is more and more focussed on the short term, it is a dangerous
omission if long-term policy thinking is neglected. Here | would like to make three suggestions

as to what a framework for this kind of (badly needed) new thinking might look like.

A framework for policy responses

First, when jobs are replaced, job descriptions change beyond recognition and completely new
types of work might arise a proactive educational policy is essential. This is common sense,
and should lead to an immediate rethinking of what today passes as suitable educational policy.
Much of today’s standard education still relies heavily on committing facts to memory rather
than on building analytical and creative capabilities. This was understandable in days gone by

when access to information was not necessarily a given, but today information is always
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available. Instead, it has become much more important to know what to do with it. Analytical
and creative capabilities will be the core ingredients of successful careers in the future, as they
are transferable and can be applied to new contexts. At the very least, the digital revolution will
demand that workers are more flexible and adaptable, and our educational systems need to

reflect this much more than they do currently.

The second suggestion concerns the distribution of work. In a sense we are back in 1930 when
John Maynard Keynes wrote about The Economic Possibilities for our Grandchildren. In his
seminal essay, he predicted that economic progress would mean that, for the first time, future
generations would be freed from taking care of pressing economic needs. He was certainly right
about the degree of economic development but wrong about the 15-hour working week that he
predicted. Keynes believed that with most economic needs fulfilled, people would opt for more

leisure time rather than the diminishing returns of increasing income.

One policy goal should therefore be creating the economic preconditions for and incentivising
the reallocation of work. The cofounder of Google, Larry Page, seemed to think along the same
lines when he suggested that we should all work less or divide jobs between more people (Selby,
2014). In this, Page joins the likes of Virgin founder Sir Richard Branson, who has long argued
that more flexible working hours would allow for a better allocation of work. Our lives are
becoming more complex and the division between work and leisure is becoming increasingly
hard to draw. Creating a framework in which work is distributed more efficiently would

therefore be very welcome.

My third suggestion concerns people who cannot benefit from better education or a reallocation
of work and still find themselves unemployed. In The Second Machine Age, Brynjolfsson and
McAfee warn about defective aggregate demand in the economy as a result of high
unemployment, but they stop short of making a direct policy recommendation. Instead, they
suggest that the idea of a basic income should be revisited while acknowledging the fact that

work also has important social purposes beyond simply earning a living.

Without going more deeply into the debate about the basic income, there are at least two major
drawbacks to this solution. The first is the one acknowledged by Brynjolfsson and McAfee:
work does not just generate income but is also a source of fulfillment and self-esteem and an

important part of our daily social interactions. This important function cannot be replaced in a

18



Social Partnership in 21st Century: the Ways Forward
Socialne partnerstvo v 21. storoci: cesta vpred

change to “handing out money” so that people can remain functional consumers. The second
aspect is that, by its usual definition, a basic income is paid to everybody, including the
“winners” of the brave new digital world, and therefore represents an inefficient use of scarce

public resources

A much more focused way of addressing unemployment would be to take the basic idea of the
European Union’s youth guarantee and apply its principles to the general labour market. The
youth guarantee makes a concrete offer of a job, apprenticeship or traineeship to unemployed
young people across the EU, and thus seeks to eradicate stubbornly high youth unemployment.
There is no apparent reason why this principle and the various implementation lessons currently
being learned across Europe — good and bad — cannot be transferred to the wider labour market.

A public job guarantee could be introduced, paying at least a salary at the basic income level,
so that everyone looking for a job could find one. This would concentrate public resources on
the people most in need, preserve the social functions of work, and guarantee that people are
protected not just from economic poverty but also from socially poorer lives. There would be
another public policy benefit as well: given that governments would guarantee employment,
they could set incentives in such a way that hitherto underserved areas receive the labour
injection they require. Against the backdrop of ageing societies, the whole area of old-age and
health care, for example, is likely to require more workers in the future, and a public job
guarantee could make sure that the supply of workers keeps up with rising demand. Finally,
there is the added consideration that care and other personal services, as well as work depending
on social capital, are areas that are less likely to be significantly affected by the digital

revolution, and so represent an opportunity for sustainable employment and jobs growth.

The challenge for governments

We are only at the beginning of the “second machine age” — the first being the period in the
early 20th century when mass production developed, allowing a range of consumer and capital
goods to be produced more cheaply — and the full implications of the digital revolution are yet
to become clear. It is, however, important to look at the changes likely to happen from the
situation we are currently in. The prospect of new and quickly widening inequalities is
particularly worrying when viewed from our current starting position, with the highest levels
of inequality in living memory. Nobody can accurately predict how things will play out, but if

only a small part of the well-founded predictions become reality then we are facing the prospect
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of major political and social upheavals. It is therefore imperative to think about sustainable
policy solutions now, in order to be prepared to minimise the adverse effects and take full
advantage of the extraordinary opportunities of the digital revolution. None of this is set in stone
and the political debate has only just begun. But it is important to start somewhere and over
time to bring these issues into mainstream policy discourse. For now, however, what all too
often passes as a governmental ‘digital agenda’ seems woefully inadequate in light of the major

challenges that lie ahead.

References

BOWLES, J. The computerisation of European jobs —who will win and who will lose from the
impact of new technology onto old areas of employment?. Available on the internet:
http://lwww.bruegel.org/nc/blog/detail/article/1394-the-computerisation-of-european-jobs/
BRYNJOLFSSON, E. — McAFEE, A. The second machine age: work progress and prosperity
in a time of brilliant technology. New York: WW Norton & Co., 2014.

FREY, C.B. — OSBORNE, M. The future of employment: how susceptible are jobs to
computerisation?.  Oxford: Martin  School, 2013. Available on the internet:
http://www.oxfordmartin. ox.ac.uk/downloads/academic/The_Future_of Employment.pdf.
KEYNES, J.M. The Economic Possibilities for our Grandchildren. - reprinted Keynes JM
(1963) Essays in Persuasion. New York: WW Norton & Co, 1930, 1963. Available on the
internet: http://www.econ. yale.edu/smith/econl16a/keynesl.pdf.

Pew Research Center - Al, Robotics, and the Future Of Jobs, 2014. Available on the internet :
http://www.pewinternet.org/files/2014/08/Future-of-Al-Robotics-and-Jobs. pdf.

PIKETTY, T. Capital in the Twenty-First Century, Harvard: Harvard University Press, 2014.
SELBY, J. Larry Page: Billionaire Google co-founder says “People shouldn’t work as much”,
Available on the internet: http://www.independent. co.uk/news/people/larry-page-billionaire-

google-cofounders-says-peopleshouldnt-work-as-much-9591534.html.

20



Social Partnership in 21st Century: the Ways Forward
Socialne partnerstvo v 21. storoci: cesta vpred

Social partnership and work: Changes and Challenges

Monika CAMBALIKOVA®

The beginnings of social partnership in Slovakia*

The creation of democratic institutions was a constituent part of the transformation of Slovak
society after 1989. Evolving democratic institutions filled in and formed the mesosphere of the
socio-political system which had been hollowed out. The weak and undeveloped mesosphere
of the society, the “missing middle,” as a heritage and consequence of totalitarianism, was
perceived as an apparent deficit in new democracies: in their conditions, social and group
interests could be articulated and pushed through only to a limited extent. The founding of
institutions that would facilitate the crystallisation and integration of plural interests in the
processes of decision making and at the same time permit the involvement and harmonization
of the oppositional interests has become one of the important challenges and characteristics of

the transformation and democratization of society in our country.

At the very beginning of the transformation process, social partnership was institutionalised.®
It took place in a social structure which had been homogenised by socialism (concerning the
ownership of the means of production) when the main actors of such an institution, that is
autonomous employers’ associations and standard labour unions, did not yet exist. The creation
of the tripartite in this period could be considered as a signal that the framers understood that
the transformation of work and collective labour relations could also result in tensions and
conflicts and that it was necessary to create institutions that would allow for solving these
conflicts through negotiation. The tripartite parties — emerging social partners — accepted the
need, argued by political elites (governments), for the rapid creation of private owners of the
means of production (entrepreneurs and employers), that is an accelerated and resolute
privatization, the need for increased effectiveness and competitiveness of the economy
(including necessary restructuring and modernization) and at the same time, they were aware

of the need for social peace. All of these goals reflected systemic change in the area of work,

3 Prof. PhDr. Monika Cambaélikova, PhD., Institute for Sociology of SAS, Bratislava, Slovakia.

4 This article was created in the framework of the grant VEGA 2/0184/15

5 Social partnership was institutionalised in the form of tripartite negotiations (employers, employees and the
government) at the state level and bilateral collective negotiations between employers and employees at the level
of enterprises or economic sectors.
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and general public support — including support by formal economic interest groups and tripartite

actors —would legitimize such change (Cambalikova, 2012 : 687).

The establishment of a tripartite body was inspired by a pattern from abroad (as an institution
that had proved itself in developed democracies) and was initiated from above (by the

government).

The formation of the tripartite was also affected by the high prestige of the government which
was in power right after 1989. In contrast, the unions were burdened by the legacy of the past
as a descendant of former state unions and faced the new conditions without a clear vision and
comprehensible philosophy for their actions. The state — represented by the government —
remained as almost the sole employer and entrepreneur. Through new legislative amendments,
the unions were divested of some of their competencies in decision-making and control at the
enterprise level. However, they gained some other powers, such as the legislatively underpinned
right® to participate at all levels of social dialogue as the only representative of employees. On
the other hand, it is possible to suspect that “the fact that the state accepted the Confederation
of Trade Unions (Konfederacia odborovych zvazov) as the only and exclusive representative
of employees confirmed the privileged position of the unions in exchange for their acceptance
of certain limits in the processes of negotiation” (Malova:409). However, there have not been
any alternative union structures which would meet the criteria of representativeness that have

been demanded in the statutes of tripartite, that is in the law on the tripartite’.

The privatization of enterprises has allowed some of their managers (who were originally
employees) to become owners, that is employers. The more the government preferred to create
a so-called domestic capitalist class, the more the government became intertwined with the
emerging employers’ and entrepreneurs’ particular interests. Thus, the government was able —
also within tripartite negotiations — to count on the support and loyalty of these new employers
(privatisers) as an actor in the tripartite (Cambalikova, 1997 : 127).

The institution of the tripartite — The Council for Economic and Social Agreement (Rada

hospodarskej a socialnej dohody) — was originally established based on mutual agreement of

8 Act No 4.2 / 1991 on collective negotiations and Act No. 106 / 1992 (passed on May 12, 1999) on economic and
social partnership (the law on the tripartite).

7 Despite Act No. 120 / 1990 on the plurality of unions, the Confederation of Trade Unions has de facto retained
its privileged (monopolistic) position within the tripartite.
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the actors involved: employers’ associations and organizations, trade unions and the
government. According to the original statutes of the Council for Economic and Social
Agreement, the tripartite negotiates economic, social, labour and wage-related issues in order

to come to a general agreement on conditions and relations in these areas.

The general agreement is a gentlemen’s agreement. Unlike the collective agreement (achieved
at the level of enterprise or the economic sector), the general agreement does not have
legislative but only political and moral power. In 1999, Act No. 106 / 1999 on economic and
social partnership (on the tripartite) was approved. Compared to the original statutes, it has
changed neither the content of tripartite activities nor the competencies of its actors.

The first general agreement was signed in 1991. However, after only a year of the tripartite’s
functioning, the representatives of trade unions (besides highlighting positive aspects) drew
attention to a problem: to social partners (not) keeping agreements and to the “intentional
omission of the tripartite from the decision-making process”®.

Until 1997. the social partners in Slovakia signed a general agreement every year. After 1997,

these agreements have ceased to be signed.

Besides the tripartite negotiations, since the beginning, social partnership in Slovakia also
continues in the form of bilateral negotiations between employees and employers.

The trade unions in Slovakia: formally strong, but weak?

Slovak trade unions at the first glance have been disposing with all key sources of influence.
At the beginning of the post socialistic transformation of the society the trade unions were
united and had formed organisational structures and huge members base; institutional as well
as legal framework enabled (and still enables) their participation in decision making-processes
at all levels; property and income enabled (and still enables) them to be monetary independent
and autonomous. Thus why their influence on the course of events, social processes as well as
processes in plants, has been relatively weak? It seems that their real/factual weakness is —
paradoxically — caused by their (formal) strength. “The weakness of the trade unions in Slovakia
is caused mainly by way of their transformation, in which maintenance of legal continuity, their
property and privileged status in relation to the government were preferred”. (Malova — Rybar
2006 : 286) Monopolised participation in the decision-making processes meant (in eyes of the

8 Position of the Confederation of Trade Unions towards the activities of the Council of the Economic and Social
Agreement on January 1993.
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trade unions” members as well as public) also monopolised liability for negative impacts of the
inevitable reforms in the sphere of labour market, social and economic sphere and
(un)employment sphere. Slovak trade unions were probably too much concentrated on the “big
politics” when they connected with different political parties on still forming political scene
and these steps were often not readable for public and even not effective for defence of
employees” interests. Chairmanship of KOZ engaged in the “fight for democracy” or the “style
of governance of state”, but in views of its members KOZ often failed in advocacy of
employees, at wage negotiations and neglected plant-level. But right above mentioned were
priorities of employees and their expectations from the trade unions. Non-fulfilment of these
expectations led to alienation of the trade unions” member base from its chairmanship as well
as to weakening of confidence in the trade unions as an institution that effectively and
unselfishly advocate employees” interests. Even efforts of KOZ to enhance trade unions’
influence via law were often viewed (and interpreted also by media) as something meaningful
and advantageous for officers and top members of the trade unions but irrelevant for employees.
The chairmanship of the trade unions has been failing in mobilisation of its members. The trade
unions” members’ density dropped down significantly. Rate of the trade unionists to all

employees is under 25%.

The status and influence of the social partners, mainly of the trade unions, was influenced not
only by the post-socialist transformation of the society but also by the processes of globalisation
and integration.

The overall trend of weakening trade unions as social partners was fully manifested in Slovakia
during the period of the post-socialist transformation, and it continues to the present. Because
the liberal character of national policies has been forced and there is an increase of
legitimisation and apologetisation of that type of policy, not only the trade unions but also the
principles and interests advocated by them are in a difficult position. The structures of the trade
unions were often — either directly or indirectly — viewed as "old structures” that retard the
inevitable transformation and reforms in the new Slovakia. (Cambalikova 2008)

We can say that the process of integration into the EU structures had positive effects on the
Slovak trade unions, but is has been difficult. The requirements and criteria of the EU have
created pressure and had a positive influence on trade union position. The pressure of these
criteria encouraged Slovakia as a candidate country — and later as an EU member state — to
strengthen its democratic institutions, i.e. to institute the social partnership and to support
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a stance that prefers agreement and consensus achieving, both of which are enabled via

institutions of social partnership.

Put simply, in Slovakia, the EU has strengthened not only legitimacy of the trade unions as an
actor of a social partnership, but also the trade union policy connected to the core of the
European social model. The values of the "European model” and policies rooted in those values
have been continuously viewed as an essential reason that Slovak trade-union representatives
wish for increased EU-level influence on national policy. The type of policy rooted in the
"European social model” is not only similar to the Slovak trade unions” programme strategy and
vision in its basic principles and ideas but also eases the legitimisation, enforcement and
protection of employees’- including trade unions’- rights. It was proven that particularly during
periods of realising the policy of liberalism and reforms, the policy rooted in the European
social model might constitute — at least in the form of vision — a legitimate socio-democratic
alternative to the policy of strongly liberal national government; additionally, it may increase

the protection of employees related to employers. (Cambalikova, 2015: 296)

Collective bargaining

The social partnership in Slovakia is from its beginnings realised beside the tripartite
negotiations also in form of bilateral bargaining and negotiations between employees and
employers. Only the trade unions and employers or their organisations can collectively bargain
and conclude collective agreements® (§ 2 (2) of Act on Collective Bargaining). Thus employees
may realise their rights to collective bargaining only via respective trade union organisation.
That trade union organisation is the only one competent to supervise fulfilment of obligations
and commitments arising from the collective agreement (§ 229 (6) and (7) and § 329 of the
Labour Code).

The right to collective bargaining belongs to the most important rights of employees; it is
closely connected to right to associate and right to strike. The trade union organisation is a legal
entity that is subject of rights and obligations under Act no. 83/1990 Coll. on association of
citizens. Being a legal entity it is authorised to conclude binding and enforceable agreements
and contracts with other legal entities or natural persons. The work councils have no such rights

in Slovakia; although their rights were temporary strengthened by amendment of the Labour

°The collective bargaining in the private sector is regulated mainly by the Labour Code (Act no. 311/2001 Coll.
Labour Code) and Act no. 2/1991 Coll. On the Collective Bargaining
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Code effective from September 2011 to January 2013. The collective agreement and benefits
for employees agreed under it as well as employers” obligations arising under it are equally
valid for all employees, regardless of the fact whether they are trade union members or not.

The plant-level collective agreement is invalid in the part that breaches law or entitle employees
in smaller extent than the branch-level collective agreement (§ 4 (2) (b) of Act on the Collective
Bargaining). The individual labour contract is invalid in the part in which it entitle employee in
smaller extent than the plant-level collective agreement (§ 231 (5) of the Labour Code). So, in

general there applies so called principle of expediency under Slovak law.°

The trade unions and works councils

Legal regulation of employees’ representation is involved in part ten of the Labour Code named
Collective labour law relations. The forms of employees” representatives participation are
stipulated under § 229 (4) of the Labour Code. These are a) co-decision-making, b)
consultations, c) right to information and d) right to supervision.

Division of competences between the trade unions and works councils is determined by law. It
seems that relatively often amendments of these legal regulations are connected with
government changes, i.e. those amendments are largely politically motivated: the extent of
competences of the trade unions and works councils has been changed with changes of

governments that declared themselves to be more “right-wing” or “left-wing”.

Brief overview of law amendments in this sphere: The works councils were introduced in
Slovakia by Act no. 311/2001 Coll. effective from 1% April 2002 and provided them with right
to be informed and to be consulted. Under that legal regulation the works councils were
obligatory established in plants in which no trade union organisation was active and ceased to
exist in the moment of the trade union organisation establishment. Already in 2003 the
amendment no. 210/2003 Coll. was enacted that — referring to the ILO Convention 135 —
determined parallel acting of the trade union organisations and works councils at one employer.
This amendment, called Kanik’s!' amendment by the trade unionists, changed division of

competences in a way significantly disadvantageous for the trade unions.

10 Only the amendment no. 257/2011 Coll. of the Labour Code temporary (from 1. 9. 2011 to 1. 1. 2013) allowed
to divert from this principle but only in some specified issues.

1 Pudovit Kanik, ministry of work, social affairs and family of SR in the government of prime-minister Mikulas
Dzurinda in 2002 - 2006
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Another amendment in 20072 restituted competences of the trade unions (and division of
competences) to the original stage. Coalition led by prime-minister Iveta Radicova prepared
another amendment that was effective from 15 September 2011 to 1% January 2013. The trade
unions were again bereft of their competences in favour of the works councils (in case that the
trade union as well as works council were active at one workplace). The work council obtained
right to co-decision, consultation, information and supervision. The trade unions maintained
their right to collectively bargain and supervise fulfilment of the collective agreement
(including right to strike).

After the early election and turn out of so called second government of prime-minister Robert
Fico another amendment was enacted®®, that is still valid and effective. This amendment
weakened position of the works council in favour of the trade unions. If the trade union
organisation as well as the works council are active at one employer the competences to co-
decision and supervise were shifted (by the amendment) to the trade union from the works

council.

Based on L. Fulton’s typology (see Veverkova, 2014 : 3), that categorises EU Member States
into 4 groups in interests’ representation:

1. Systems with dominant status of works councils;

2. Systems where the trade unions are dominant, but works councils can be established
and active too;

3. Systems where trade unions were up to now the only form of the employees’
representation, but now also new forms of representation are allowed, but with
significantly limited competences;

4. Systems, in which the trade unions have dominant status, but other forms of
representation may be established for those employees who are not represented by the
trade unions;

Slovak law regulation as well as practice of the employees interests” representation can be
classed into the second group — together with the Czech Republic, Belgium, France, Croatia,

Hungary, Poland, Portugal, Greece, Slovenia and Spain.

12In the period of so called first government of the prime-minister Rébert Fico (2006 — 2010), ministry of work,
social affairs and family of SR Viera Tomanova
BAdopted by the National Council of the SR on 25. 10. 2012 effective from 1. 1. 2013.
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The significant part of the trade union representatives in Slovakia views works councils in the
protection of employees’ interests more as competitors than confederates. This displays mainly
in times of strengthening of works councils’ legal competences. The trade union representatives
also view themselves to be better prepared to defend employees” interests. Therefore they
interpret efforts to weaken their position as efforts to weaken representation and advocacy of

employees’ interests’ at workplace.

The trade unions representatives perceived legal strengthening of the works councils in
Slovakia negatively due to the fact that these were connected with loss of originally exclusive
trade unions” competences but also due to the fact that these changes were viewed restrictive
not just for the trade unionists but also for all employees. For example in relation to employees
it was amendment of law allowing to agree under the collective agreement conditions that were
less advantageous for employees than those stipulated under law (Labour Code), i.e. to divert
from principle of expediency. For example in relation to the trade unionists it was mainly the
requirement that if the trade union wishes to represent all employees in relation to the employer
it must show that at least 30% of employees at the workplace are its members. Obligation to
provide evidence that the trade union organisation organises at least 30% of employees as a
precondition of the trade union activities at the workplace was disputed by the trade unionists
also before the Constitutional Court of the SR. Currently valid and effective Labour Code does
not stipulate that (or any similar) condition.*

Amendment of the Labour Code effective since 1% January 2013 abolished also possibility to

divert from the principle of expediency in the collective agreements.

Extension of the branch level collective agreements

Possibilities and conditions of the branch-level collective agreements” extension in Slovakia
are subject to frequent legal changes dependent on alternation of the “right-wing” and “left-
wing” governments, similarly as above mentioned changes in division of competences between
the trade unions and works councils. During the “right-wing” governments there applied one of
the most liberal regulation of the collective agreements” extension among all EU Member States

in Slovakia: when the extension was not allowed or better it was allowed and possible only with

14 Article § 230 (3) of the Labour Code was deleted and thus the trade union does not have to prove that it organises
at least 30% of all employees at the workplace to be active at that workplace. At the same time Article 41of the
Labour Code banes employer to investigate information whether potential employee (applicant) is or is not trade
unions” member.
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consent of the respective employer that should be involved under the validity and effectiveness
of the “extended” collective agreement. Currently the extension of the branch-level collective
agreement is (again) allowed also without consent of the respective employer that should be
involved under the validity and effectiveness of the “extended” collective agreement. But
current standpoint of the Constitutional Court of the SR adumbrates change in this aspect, and
that is in the period of right-left coalition government.

Frequent legal changes and disagreements on this issue in the political scene as well as among
social partners cause relatively low level of usage and application of the institute of the branch-

level collective agreements” extension in practice.

The extension of the branch-level collective agreements is connected also with the measure and
density of employees’ coverage by the collective bargaining and collective agreements.
Slovakia is typical with sharp decline in collective bargaining coverage that commenced already
in the beginning of the transformation process after 1989. Low level of coverage is connected
also with the dominancy of the plant-level collective agreement (where the trade unions are
usually the weakest) over the upper-levels collective bargaining. The condition and trend of the
decentralisation of the collective bargaining is obvious mainly in and typical mainly for the
private sector (where in the most of — mainly small and middle — plants no trade unions are
active). Slovakia thus belongs to those new EU Member States that brought to the EU accrual

of the diversity and decline in the coverage of employees by the collective agreement.

New reality and new challenges

Slovak Republic (as the EU Member State) currently provides — through its formal legislative
and institutional framework — platform for associating, activity and participation at all levels
for all formal economic as well as non-economic (citizen) and other interests groups which is
in all aspects compatible with the EU. Above refers also to the social partnership and social
partners in Slovakia. Their agenda as well as ways of its articulation and advocacy has been
significantly europeanised. Slovak social partners entered the sphere of institutionalised policy,
while forms of their involvement have been shifting from (neo)corporative to pluralistic ones.
Institutionalised entry into the sphere of the public policy enabled via the principle of the
official participation itself however does not have to be the most effective strategy of interests’
advocacy and aims achievement. Creation of the institutional and legal conditions for
realisation of the social partnership is only one of the conditions of its idea and functions

achievement. The real extent of rebirth of the trade unions to the autonomous actor that
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represents employees” interests however relates mainly to their ability to autonomously define
that interest and to effectively push it ahead.

Real influence of the social partners in Slovakia was jotted mainly by the process of the post-
socialist transformation of the Slovak society in 1990s and still is strongly influenced by
economic globalisation and liberalisation. These processes — together with processes of the EU
integration and regionalisation — brought new challenges to the social partners. Those inspire
and force them to search the space for their competences also outside the traditional
frameworks, to create also new (regional, supra-regional and international) institutions of the
social partnership and enable accession to new individual and collective actors, such as citizens
and associated citizens (enable and excite the broadest possible involvement of the civil society)
into the social dialogue.
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Temporary work assignment in the Slovak Republic - difficulties in
complying with comparable working conditions and the involvement of

social partners

Jozef TOMAN®

Introduction

A temporary agency work is one of the most “toxic” area of Slovak labour law, both for
employers and trade unions. During last several years Ministry of Labour, Social affairs and
Family conducted numerous discussions on how to achieve balance between maintaining
flexibility for employers and preserving security for employees and how to enforce a basic
rule based on the premise that each temporary agency employee has a right to comparable
wage. Social partners (including temporary work agencies) were also involved in preparation
of new legislation in 2015. Their opinions on proposed measures varied but it was possible to
find some sort of agreement in some areas of proposed legislation.

A temporary agency work in the Slovak Republic is governed by Act no. 311/2001 Coll.
(Labour Code) and Act no. 5/2004 Coll. on employment services. Their purpose is to set the
rules for licensing agencies and to set working conditions of agency workers with a particular

emphasis on respect for the principle of equal treatment.

Labour Code does not define directly a notion of “temporary assignment”. In principle the
content of this notion can be derived from the mix of various legislative provisions (art. 40
paragraph 10, art. 58, art. 58a of the Labour Code, art. 29 - 31 of the Act on employment
services — an employee of temporary work agency (hereinafter “agency”) works temporarily

under the direction and the control of another employer (so called “user employer™)].

An agency and a user employer have to respect the principle of “at least equally favourable
wage” (an agency has to pay comparable wage) for agency workers (the comparison is made in

relation to a comparable worker of a user undertaking — article 48 paragraph 9 of Labour Code).

15 JUDr. et Mgr. Jozef Toman, PhD., Ministry of Labour, Social Affairs and Family, Bratislava, Slovakia.
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In practice labour inspection has identified an effort of some user employers to negotiate the
assignment of agency workers under conditions that are not comparable to those under which
they employ their own employees (a lot of competition in an agency sector is based on the

principle “as cheaply as possible”).

In search of models how to deviate from this principle some of the stakeholders started to apply
a new approach — “fake provision of services = bogus provision of result”. New model has
catch on because the provision of service is outside the scope of article 58 of the Labour Code
(no comparable wage has to be paid). Under this model an agency will not provide employees
to the bakery (there is no assignment) but it will provide a service in a form of “baking, bakery
services”, ...). Instead of the application of rules on an assignment the parties to the agreement
opted for the application of provision of services — they provide services by their employees
under the rules of Commercial Code. In fact this situation can be described as “a hidden

temporary assignment”.

This kind of problem partially results from a national legislation since there is no legal
limitation for an agency to legally perform non-assignment activities (e.g. providing other
services). Even short look into Slovak Business Register will clearly show that ordinary agency
registers between 30 to 70 different activities spanning from a building sector, through an
automotive sector to a catering and a food sector. More searching can come with more
revelation. In the register one can also find several agencies with very similar names, often with
small change of suffix or prefix to the name (agency Bratislava work — catering, Bratislava

work — leasing, etc.).

An example: A legal person A —an agency asks Business register to inscribe “bakery business”
as one of the objects of the company. In reality of everyday life an agency is not a real performer
of such activity as it lacks technical equipment, premises, etc. Under a legal contract with a
legal person B (a bakery) the agency will provide a number of employees to the bakery (even
though in reality of everyday life the bakery carries out “baking” as its core business). Under
conditions of the contract it is not defined as an assignment of employees but as a delivery of
services — the bakery activity.

It is clear that this situation is an assignment but on paper it is not defined as such. As this

situation became more and more suspicious to labour inspection, the parties to the agreement
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adapted and improved their models to harden their disclosure by adding fake leases of

premises, by adding legal person C for managing employees of agency, etc.

This phenomenon is not limited strictly to Slovakia but it was also identified by Czech labour

inspection or in Slovenia.

Rebuttable presumption of temporary assignment
The reaction of the ministry to this kind of fraud was not far away. Slovak legislator responded
in 2013 (in Act on employment services) and in 2015 (in Labour code) with the concept of

“presumption of temporary assignment”.

The definition of the presumption of temporary assignment is contained in article 58 paragraph
2 of the Labour Code. It states:

"If an employer or a temporary work agency not prove otherwise, a temporary assignment shall
also be the performance of work by an employee through which an employer or a temporary
employment agency carries out activities for a legal person or a natural person when/if
a) a legal person or a natural person assigns tasks to an employee, organizes, directs and
supervises his/her work and gives her/him instructions to this effect,

b) an activity is carried out predominantly at the premises of a legal person or a natural person
and predominantly with their work equipment (of user employer) or an activity is carried out
predominantly in the facilities of a legal person or a natural person and

c) it is an activity which a legal person or a natural person has registered as the subject of its
activity in the appropriate register. ™.

This is a rebuttable presumption. If criteria laid down in article 58 (2) of the Labour Code are
met, the situation will be considered as a temporary assignment. The presumption prevails
despite the agreement of the parties on provision of service (result). The criteria of article 58

(2) of the Labour Code (letter a), b) and ¢) must be met cumulatively.

The rebuttable presumption is not a definition of temporary assignment. Article 58 (2) of the
Labour Code clearly states that “a temporary assignment is “also” ...” , i.e. other situations can

be also considered as a temporary assignment.

The possibility to rebut the presumption is based on the idea that a person can demonstrate that
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the situation is a real provision of service even if criteria of article 58 paragraph 2 are met. The
possibility to rebut the presumption was added as an escape clause to cover possible boundary

situations.

Three cumulative criteria of the presumption
Under article 58 paragraph 2 there are three criteria to be met to consider situation as an

assignment:

1) an assignment of work tasks, organization, management and a control of the work by
a legal person or a natural person and giving instructions to employees to this effect
To decide whether this criterion is met several relevant questions should be posed and
answered:
— Who does really control the progress of the work (it is not only about simple guidelines
and instructions)?
— Who does organize the work, the working time?
— Who does decide that an employee will be assigned to a night shift (e.g. from 10 PM to
6 AM)?
In general, when renting a workforce temporarily an assigned employee is made available to a
user employer which schedules a working time, sets breaks, a daily rest and a weekly rest
period. Therefore another important question should be answered: in whose interest is the
organization of work? Who does give an incentive that between 6 AM and 2 PM or between 2
PM and 11 PM the work of employee is needed. There are additional questions which are
equally important such as: who does enter the work parameters, determine work practices,
control the work performance, receipt the results, who is responsible for the quality of work?

A real service provider usually disposes with most of these elements by himself because he

makes decisions about work processes, work organization standards.

If an employee is actually assigned to a team (collective) of another employer, it can suggest

that his/her employer made him/her available to other person (assigned him).

If employees of a person A and a person B carry out the same work, it is often difficult to
separate the management of employees of the person B from employees of the person A.
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2) the performance of activities (by an employee) predominantly on (in) the premises of a
legal person or a natural person (i.e. the place of work/activity) with a work equipment
(of a user employer) (i.e. tools) or the performance of activities predominantly with the
facilities of a legal person or a natural person (e.g. in case of truck driver trucks is often
more important than the place of work)

The consideration of each and every situation has to be based on facts. If there is a conflict
between facts and written contract, facts should prevail.

In practice, parties to an agreement are trying to avoid the application of this criterion by making
an agreement on “fake” rental of property (an agency rents the premises of user undertaking for
a very low price). Therefore Labour inspection has to look “behind the scene” and investigate
what does really mean this rental, whether it is a true rental, i.e. a market price typical for the
area or activity is paid or whether a rent that was paid is fully or partially refunded by a user

undertaking.

There can be some signals of non-standard situation, e.g. the fact that although a legal person
A is renting premises and the equipment of a legal person B, employees of a legal person B are
still using the same premises and the same equipment and are continuing to carry out work on
the same machines (basically they are working side by side). In practice there can be an

exception such as in case of free capacity of an employer when he rents his tools to other person.

The word "predominantly” cannot be interpreted strictly grammatically as "50% + 1" and it
needs to be seen in the context of other two criteria. The following should be examined: the
place where the work will be carried out, what tools and machines will be used, whether the
responsibility for their provision lies on the party who engaged an employee or on another legal

person.

In case of provision of service: an employee employed by a legal person A providing service to
a legal person B brings usually tools and spare parts with him even if a service is provided at
the premises of a legal person B. For instance in the case of cleaners it is indeed the work which
is done at the premises of a legal person B and an employee uses a variety of resources of a
legal person B (water, maybe cleaning products) but this activity falls short of other

presumption criteria.
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This criterion has to be interpreted cumulatively with the other criteria. Itself it can express
"suspicion” that the situation is not a temporary assignment in connection with another place of
work (not premises of a legal person A) and the use of work equipment by a service recipient.

The word "predominantly™ was also used in the context that sources of a legal person A and
also a legal person B are often used and therefore greater involvement of the organization's B

resources may (or may not) indicate that there is no service provision but an assignment.

3) it is an activity that is also registered by a legal person B or a natural person B that is
as subject of their activity in the relevant register

Under Slovak legislation each business activity of a natural person or a legal person has to be
registered as a subject of activity in the relevant register (e.g. in Business register). Non-
registration can result in qualification of its performance as “unauthorized trading” under article
251 of the Criminal Code. Therefore a legal person A and a legal person B ("user employer")
usually register the activity as a subject of their activity in the Business register.

To avoid application of this criterion, the parties to the agreement often tried to change the name
of activity or tried to break up one activity (e.g. building activities) into several more detailed
activities (e.g. the preparation of construction material for building activities) seeking to avoid
the application of criterion no. 3. They usually rely on grammatical interpretation of law. But
Slovak legal rules do not rely only on grammatical interpretation and the name of activity is by
no means decisive factor for determining whether criterion no. 3 was met. Civil code contains
rules which deal with so called “dissimulated legal acts”. Dissimulated legal acts are null and
void and valid are real legal acts in line with the will of the parties. Therefore Labour inspection
will focus on the content of activity and on the overlapping of activities. The preparation of
construction material for building activity is itself a form of building activity. Therefore

criterion n. 3 will be met.

Other criteria for consideration

The assessment of the overall situation should not be limited merely to examination of these
criteria. Each situation has to be assessed on case-by-case basis with the emphasis on specific
facts of each case.
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Among other criteria, which may be taken into account in the overall assessment of the
situation, should be included: unusual length of service provision, a question whether a
provided activity is a principal activity of 'a user' employer, whether a user employer does or
does not employ employees performing the same work, whether it is not repetitive provision of
the same service through the same employees, the number of contactors to which a legal person
A provides the same service, a question whether the provider of service has real turnout in that
kind of activity (e.g. for the purpose of accounting it has to record the purchase of goods,
materials or equipment, it has to maintain rental records). In other words if a person claims that
premises were for labour law purposes the same claim has to be made for accounting and

taxation purposes.

Presumption of temporary employment and outsourcing

Last part is devoted to the question of outsourcing. Outsourcing is a situation when certain
activities of an employer are entrusted to other person because they are usually ancillary or
secondary to the main activity of the employer (e.g. the security of premises, cleaning,
accounting). Employer can also outsource a production chain for a final product (e.g. some

parts of product are manufactured by subcontractors).

Labour Code no longer contains article 7 paragraph 4 according to which the employer was
obliged to perform the predominant subject of its activities mainly by employees in employment
relationship (with an employment contract). In general Labour Code does not prevent
employers from outsourcing their own activities (even the main activity or a part of it). But the
outsourcing of essential activities may raise the question of motivation (e.g. see case law of
Supreme Court of the Czech Republic, because the Czech republic has maintained certain
restrictions with regard to outsourcing of employer's own activities — “it should not be a
common task directly related to the provision of (core) activities of employer, while employer
can use outsourcing when it is a activity more distant from (core) activities of employer or if it
is indeed a common operation —e.g. cleaning but this activity is not dependent on own business

activity of the employer”.).
The Labour Code does not stipulate any limits as regards the number of agency workers that

can be assigned to one user employer, for which activity or activities or how many of these

activities can be outsourced. However, it is necessary to strictly distinguish between
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outsourcing provided by another company as a service (fully — e.g. with work management,

work equipment as a result) and a temporary work assignment, as defined above.
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Labour-law related implications of acquisition of human resources through

social networks in the era of Industry 4.0

Jana ZULOVA®

Era of Industry 4.0%7

,Industry 4.0 is the vision of increasing digitisation of production. The concept describes how
the so-called Internet of things, data and services will change in future production, logistics
and work processes. In this context, industry representatives also like to talk about a fourth
industrial revolution.* (Buhr, 2013 : 3). The concept of Industry 4.0, introduced by the German
government several years ago, designates the method of exploitation of information and
communication technologies, allowing such changes in enterprises which are comparable with
others, and which in the past brought about industrial revolutions. The term Industry 4.0 is
interconnected with the digitalization of all managing units and their mutual connection allows
for communication between themselves and providing intelligent support for the employees.
Certain model cases are no longer discussed in terms of support and improvement of
employment conditions of people, but rather as robotization and automatization, which are to
substitute human labour directly. (Kosturiak, 2015). Despite the fact that the process of
digitalization in its consequences arrives at complete robotization and automatization of
production, someone must initiate this process. Thus, safeguarding sufficient high-quality
human resources is one of the key challenges of successful implementation of the concept
Industry 4.0. Successful implementation of the Industry 4.0 strategy presupposes that the
employer disposes of employees with versatile skills in IT technologies, mechanics, electronics,
automatization etc... (Botka — Herc¢ko, 2015). Where and how to find them?

Staff recruitment using internet

In cases when the employer seeks employees with positive attitude to IT technologies, e-
recruitment or online recruitment may serve as a suitable method of employee selection. This
method is based on acquisition of employees using the internet, in particular, web sites and
electronic mail. Apart from the fact that it saves expenses, its main advantage seems to be that

it provides the job-seekers with relatively compact set of information about the employer, which

16 JUDr. Jana Zulova, PhD., University of P. J. Safarik in Kosice, Law Faculty, Slovakia.
17 The paper was written as a part of the grant project APVV-14-0598: , Electronization in enterprise with the
emphasis on legal and technical aspects.*
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can easily be updated. The employers create their own web sites or presentations on social
networks, where the job-seekers come to learn all necessary information on current vacant
positions, or alternatively, are invited to fill in online forms to demonstrate their interest in
vacancies. On the contrary, e-recruitment is considered as a disadvantage in cases when a large
number of unsuitable candidates apply for the job. (Sikyr, 2012 : 99; Olsovska — Mura — Svec,
2015). The internet provides the opportunity to seek employees through social media, job
boards, offices of labour/job agencies, aggregators of job offers, web sites of
companies/corporations and specialised job discussion fora. (Bohmova — Pavlicek, 2013 : 14 -
22). The following part of this paper shall be devoted to labour-law related implications of

exploitation of social networks for staff recruitment.

Exploitation of social networks for staff recruitment
Social networks can be characterized by several typical features identified as follows:
- allow the user to create a profile and share information provided by him with others
(name and surname, photography, residence, employment, education, interests...),
- provide the users with the list of other users to create communication channels,
- provide the users with the opportunity to communicate between themselves (chat, short
messages, e-mails, discussion groups), to add comments, to share data and
- make the information disclosed by the users via social networks accessible to other
users. (Boyd — Ellison, 2007).
Social networks aim to create virtual communities (family, friends, colleagues, acquaintances,
and classmates, fans....) in order to communicate between themselves and share common
information. Growing in popularity in usage, they provide a unique opportunity as a new source
of available information concentrated at one place, and in principle, accessible without
incurring any expenses and in a relatively short period of time. As a result, social networks
started to be used in other ways than they were originally intended. Their users are not only
private persons, but various organizations, companies and firms. Human resources personnel
and employers openly admit it too. (Hvozdovicova, 2011). The profiles of users at social
networks offer sufficient personal and behavioural information that can be used at recruitment
of suitable employees, but they are also used when monitoring the behaviour of employees in
existing employment relationships, since this could endanger the interests of the employer.
Social network users create their digital identity that comprises information of highly personal
nature. Users disclose personal information, information on nationality, racial, political

membership, health condition and intimate life on the internet. Although social network users
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can control what they share publicly, they may lose control over the manner of disposal of the
publicized information by the recipient.!® E. Pearson compares the social network profile of the
user to a bedroom with glass walls and this way concisely pinpoints the fact that there exists no
privacy on the internet, or that it only seemingly exists. (Pearson, 2009). Moreover, the problem
of disinhibition effect of electronic communication arises, when the apparent anonymity of the
active user relieves him from being cautious and manifests lack of restraint. (Bajan, 1999). The
more information the user provides on social networks, the less secure it seems to be.

Internet usage leaves internet (digital) footprint (Bohmova — Pavlicek, 2013 : 14 — 22) and based
on this the employer may invite a person for an interview, or even admit him to work, or
alternatively, refuse to hire him or put him in disadvantage, despite the fact that the publicized
information may prove misrepresented or even completely untrue in the course of the time.
Whether we want it or not, disclosing and sharing information on social networks may, in the
contemporary era of technologies, have an impact on our work life either in the positive or

negative sense.

Legal implications of social network usage at staff recruitment

The employers are acquainted with the fact that their decision-making on engaging or non-
engaging the job-seeker cannot be grounded on the so-called protected characteristics (gender,
civil status, race, skin colour, sexual orientation...). Pre-contractual relations in the process of
recruitment are fully governed by the provisions of the Anti-discriminatory Act (Act no.
365/2004 Coll. on equal treatment in selected areas and on the protection against discrimination
as amended, hereinafter referred to as the Anti-discriminatory Act) prohibiting the
discrimination and listing fifteen protected characteristics. In general, section 41 subs 6 of the
Labour Code may also apply (Act no. 311/2001 Coll. 'Labour Code' as amended) prohibiting
the employer to request the person seeking employment to provide information about
pregnancy, family relations, criminal records (with certain exceptions), political, trade union or
religious group membership. Pursuant to the above mentioned provisions, demanding such
characteristics from the job-seeker is legally inadmissible. The law, however, does not

explicitly delimitate cases, when such information are obtained though screening of digital

18The statement of rights and responsibilities on Facebook cautions the users that certain information publicized
on Facebook are always available to the public. Further, it also stipulates that deleting disclosed information does
not necessary mean they have been completely removed, for further details see: Terms of service: section 2.2:
Statement of rights and responsibilities: When you delete Intellectual Property content, it is deleted in a manner
similar to emptying the recycle bin on a computer. However, you understand that removed content may persist in
backup copies for a reasonable period of time (but will not be available to others).
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identity of persons on the social networks, or alternatively, in a wider search on the internet. It
results from the fact that legal regulations traditionally lag behind the technologies and the
progress in the sphere of digitalization still needs to be researched with respect to related legal

aspects.

The use of social networks in the process of staff recruitment intersects with the interests of
several parties, and the arguments of both parties are logically justified here. The users of social
networks enter the social networks through their user profiles with the primary intent to spend
their leisure time there and they expect their activities on social networks and the content of this
private sphere will not interfere with their work life. Monitoring the communication and its
footprints on social networks (,,liking*, ,,tagging*, commenting on photographs, sharing videos)
is viewed similarly as eavesdropping someone who is making telephone call at public places or
monitoring someone's private communication, for example, in a restaurant, which is generally
considered as unacceptable. Human resources personnel or any other person in charge of staff
recruitment for the employer cannot track potential employees at public places and evaluate
their qualities based on their behaviour in coffee shops or at other informal meetings with their
friends. (Thomas — Rothschild — Donegan, 2015 : 307 — 323).

Employers are inclined to believe that they have the right to monitor the social networks of job
seekers in order to avoid mistakes at recruitment of employees. (Mitran, 2010 : 55 — 59). In
concurrence with employers, it must be admitted though, that using social networks for other
purposes than originally intended, cannot be, in itself, viewed as unlawful. Similarly, the
screening of the digital identity of social network users cannot be unlawful either, since the
information can be retrieved from publicly accessible sources. (Roberts — Roach, 2009 : 110 —
114). The employer processes the personal data’® of the person concerned (social network user)
through screening his digital identity without his consent, but he acts in compliance with the
so-called legal licence pursuant to section 10 subs 3 par e) of the Act no. 122/2013 Coll. on the
protection of personal data as amended (hereinafter referred to as the Act on the protection of
personal data). According to the above given provision the operator processes the personal

data without the consent of the person concerned also in cases, when these personal data to be

¥personal data in compliance with the section 4 subs. 1 of the Act on the protection of personal data are deemed
to be data relating to the determined or determinable natural person; this person can be a someone who can be
determined directly or indirectly, especially on the basis of generally applicable identificator or on one or more
characteristics or features contributing to their physical, physiological, psychical, mental, economic, cultural or
social identity.
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processed have already been publicized in compliance with the legal regulations and the
operator labelled them as publicized. Disclosure of personal data in compliance with the law is
understood to be the entitlement to such disclosure in compliance with valid legal regulations.
Information disclosed in accordance with the law can, thus, be considered personal information
which the persons concerned themselves disclose, but also personal data which are publicly
accessible to anyone. (Matejka, 2013 : 100). The courts themselves tackle this problem with
respect to the nature of the information disclosed at the social networks and it seems quite
impossible to seek a uniform legal doctrine in this issue. In the view of the American courts,
the original intent of the social network user to share information with a limited circle of persons
does not suffice, since the piece of information that is public or was made public can no longer
be considered to be private. The person, who discloses information on the internet, cannot
reasonably expect that the information remain private. (Roberts — Roach, 2009 : 110 — 114)%
The Constitutional court of the Czech republic holds a moderate opinion in this issue and with
respect to the nature of the social network of Facebook it states that, it is not unambiguously
private or public, but it always depends on concrete users and their privacy settings on their
profiles, or alternatively, directly on their respective contributions. The Internet is a source of
much publicly available information..., but at the same time, it comprises lots of information of

private nature.?

In our view, even in the conditions of the Slovak republic, legal protection of social network
users cannot be neglected only because they make their personal data (including confidential
data) public on the internet. The employer is obliged to observe the standards stipulated by legal
regulations when screening the digital identity of the potential employee and to respect general
legal principles. From the labour law perspective, the screening of the digital identity may seem
problematic when acquired information are further processed and exploited. Even if certain
information about potential job-seekers are freely accessible on the internet and can be gathered
lawfully, it does not necessarily mean that their subsequent use is a priori legal too. It is not
irrelevant what information are to be collected and how the employer disposes of them when
deciding whether to hire/or not hire the job-seeker for work. In compliance with the article 11

of the Labour Code: The Employer may collect personal data about the employee only in

2From the decision of the Court of Appeal of California in the case of Moreno v. Hanford Sentinel (2009), in
which Mrs. Moreno stated a cause of action against the local newspaper for invasion of privacy and/or infliction
of emotional distress for the republication of the articles she posted on her user profile in the online journal
MySpace.

21 Finding of the Constitutional Court of the Czech republic III. US 3844/13 of 30 October 2014, part 39 and 40
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relation to their qualification and professional experience, and data that might seem significant
for the work, which the employee performed, performs or is to perform. The application of the
article 11 of the Labour Code shall, in our view, be extended to encompass persons seeking
employment, i.e. to include the pre-contractual period of creation of employment relations,
despite the fact that the wording of the mentioned article uses the term employee in the sense
that the employment relation has already started. Much of the information accessible at social
networks play no significant role with respect to work the job- seeker is to perform, therefore,
they cannot be collected as an output of the screening of the digital identity nor used by the
employer at decision-making. User profiles on social networks give answers to questions which
the employer is not allowed to pose at the interview (pursuant to section 41 subs 6 of the Labour
Code, see above) and information identifying certain protected characteristics under the Anti-
discriminatory Act (for examples disability, sexual orientation, marital status, number of
children and their age, political affiliation, etc...) are frequently provided too, and for this
reason, the decision of the employer in the selection procedure cannot be grounded on these
information, despite being obtained legally. These criteria may serve as a basis for
discrimination of job-seekers, which then amounts to unlawful behaviour on the part of the
employers, because discrimination is prohibited irrespective of the manner how the information
on protected characteristics were obtained. (Carr — Meier, 2013 : 87 — 106). Otherwise, the
employer may be subjected to action for discrimination at which the injured party may seek
legal protection of their rights. (Dolobac, 2014 : 79 — 86).

Practical dilemma of the employer acting reasonably

For many employers in the conditions in the Slovak republic, the threat of action for
discrimination, as a consequence of violation of rights or duties with respect to pre-contractual
relations, represents a potential threat only. This may be evidenced by a small number of
decisions of the Slovak courts, which in the majority of actions filed by natural persons
contending alleged discrimination terminated upon dismissal.?? , Fearlessness* of employees to
resort to any available information about the job-seeker in the course of recruitment process
(even those which are not connected with the performed work or are of discriminatory nature)
is frequently supported by common practice of employers failing to notify the candidates of the
results of the selection procedure, or alternatively, rejecting them quoting a standard phrase that
the work position has already been occupied. The employers should, however, be cautious with

22 One of the few examples to be cited is the Judgment of the District court of Reviica (Okresny sud Reviica), court
reference no/sp. zn. 6C/207/2010 of 28 March 2011.

44



Social Partnership in 21st Century: the Ways Forward
Socialne partnerstvo v 21. storoci: cesta vpred

decisions of this type, since all the decisions on on-admission of the job-seeker may be reviewed
by the courts in legal proceedings, where employers are expected to justify their decisions with
legitimate reasons.

Each employer should consider carefully whether screening of the digital identity is inevitable
for the selection procedure of their future employees. Despite the fact that the intention to
discriminate the job-seeker, based on their protected characteristics obtained from the social
network, is missing on the part of the employer, the simple awareness comes into play and may
be of vital importance at decision-making. (Elzweig — Peeples, 2009 : 27 — 35). Where the
employer nevertheless decides to use screening of digital identity of the job-seeker at
recruitment, he may take several measures aimed to minimize legal risks. The specialists, in the
first place, advise to make a decision whether the screening of digital communication of the
job-seeker shall be carried out internally or executed by an external supplier. The employer may
opt for an external supplier, when he has no suitable or qualified internal capacities. Qualified
personnel recruiting staff is presumed to recognize the reliability of information obtained via
digital screening and outsort relevant information concerning the occupied position.
Information that are classified as protected characteristics, or are not connected with the work
to be performed shall be eliminated. As a result, the person in charge of suitable staff
recruitment receives a collection of information, accessible at the social networks, but
containing no personal or behavioural data and bearing no significance for the occupied
position. Finally, the last measure to be considered by the employees when screening the digital
identity is to demand the consent of the job-seeker concerned. (Thomas — Rothschild —
Donegan, 2015 : 307 — 323). From our point of view, the employers this way send a signal that
their behaviour is correct and have no intent to misuse any information, the users sometimes

disclose at the social networks without even considering the consequences.

Conclusion

The potential of using social media as a tool of human resources personnel at staff recruitment
has also revealed its potential of misuse. Social networks may create an impression that shared
information are intended for a limited circle of addressees depending on the privacy setting,
however, the users of social networks have no technical means to take control over this. Taking
advantage of legal measures at this issue being has its limitations and can be built at most on
general legal principles of privacy protection of persons. By all appearances, unless the
employer's decision at staff recruitment is grounded on the protected characteristics of the job-

seeker, the screening of his digital identity cannot be considered illegal, because all information
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can be obtained from publicly accessible sources. Recommendations for the social network

users to change their behaviour with respect to information they disclose about themselves, are

in the contemporary era of technologies viewed by the specialists as advice descending from

the 19" century. (Alcnauer, 2013 : 4 — 8). Much more current in the area of legal implications

of using social networks at staff recruitment, taking into account the fact that legal regulation

in this area is relatively underdeveloped, is the advice or alternatively, the idea of the ,,father of

internet” Vinton Cerf who states that: ,,Technologies we use at present, reach far beyond our

social intuition. Thus, it seems inevitable to develop social conventions which will respect the

privacy of people at a higher level.“ (Kuznik - Alcnauer, 2013 : 4 —8).
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Trade Unions in Slovakia — history, democratization process and

Important social dialogue player

Mdria SVORENOVA?

Introduction

This paper is a preliminary attempt to describe the history of trade unions in Slovakia, how
political and economic developments in the last decade of 20 century have influenced the role
of trade unions in the Slovak society. It draws attention to the creation of new trade union
organizations, changing structures and political orientations of former official trade unions
becoming an autonomous actor and a decent social partner in democratized Slovak society. It
also briefly describes the integration process of trade unions into European trade union

structures and their support of the Slovak integration process into the European Union.

History — roots of trade unions in the Slovak territory

Slovakia was a part of the Austrian-Hungarian Monarchy until the end of the First World War
in 1918. Based on the common Slavic roots and vital cooperation of important political and
cultural individuals, clubs and associations, the ideas of establishing the independent common
state of Czechs and Slovaks grew up during 19 and the beginning of 20 century. Under the
liberalization effort of majority of Czech and Slovak citizens and with the support of the USA,
the independent democratic common state — the Czechoslovak Republic was established on 28
October 1918.

The development of a trade union movement at the Slovak territory started in the middle of 19
century. Slovakia was the most industrially developed part of the Hungarian Kingdom. First
attempt to organize workers’ mutual insurance scheme appeared in 1848-1849, but after
suppression of the mid century revolution, collective organizing was generally prohibited. To
the end of 19 Century many other attempting activities to organize workers had been undertaken
in the Monarchy.

23 JUDr. Maria Svorefiova, Social Policy and Legal Advisor of the Trade Unions Confederation of the Slovak
Republic.

48



Social Partnership in 21st Century: the Ways Forward
Socialne partnerstvo v 21. storoci: cesta vpred

The Slovak trade unions movement has been established within the trade unions movement of
the Hungarian Kingdom and remained in it until the Slovak national liberalization in 1918.
During the economic crisis a strong antagonist relations remain among the trade unions,
government and employers. “/S/trongly socialist oriented trade unions movement in Slovakia
[proved] its organizational abilizy, when it has had to organize strike’s riots, especially in
construction industry, metal and wooden industry as well as in railway and repairing industry.”
(Hrdlicka, 1992 : 15). In 1905-1907 there had been organized 138 strikes not only for higher
wages and other social demands, but also for political reforms, universal right to vote, freedom
of association, media freedom etc. The First World War paralyzed the trade unions movement
as whole in Europe, and the situation was the same in Slovakia. In spite of the state’s regulations
against any kind of associations especially in industrial branches, discontent workforce, in 1917

started again organize strikes and restored trade unions.

Trade union movement in former Czechoslovakia

General strike of the Czech’s lands workers on 14 October 1918, called by trade unions, helped
establish the independent Czechoslovak state. During the period of the first Czechoslovak state
the trade union movement had been consolidated and further developed. In 1919 and 1920
unification process of Czech and Slovak trade unions confederations had been completed.
Together with main confederation “Odborové sdruZeni Ceskoslovenské“also national
minorities” and Christian trade unions federation existed. In 1922 under the influence of the
Soviet Union and the Czechoslovak Communist Party the Red trade union “Rudé odbory” was
established. Even though the trade union organizations in the first Czechoslovak Republic were
not able to unify into one coordinated movement, they organized strikes and demonstrations
especially during economic recession and also against fascism inside as well as outside the

country.2*

After occupation of the Czechoslovakia and creation the Czech and Moravian Protectorate on
15 March 1939, the government created state’s trade union organizations and all previous
became illegal. With the support of Germany the Slovak part of pre-war Czechoslovakia had
separated and created an independent Slovak state on 14 March 1939. Slovak Christian and
socialist trade union confederation became only allowed organization of workers in Slovakia,

but they changed into government’s ideological tool. However, in 1941 also this Christian trade

% para, p. 23
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union organization was dissolved and in 1942 the new state’s trade union had been established
by the legal act. Illegal organizations lead by communist and social democrats continued to
unify workers and provided their activities and political fight illegally. On 29 August 1944 the
Slovak National Riot was declared, and in following months it widespread to larger part of
Slovak territory. Together with citizens, volunteers, Slovak soldiers, foreign military refugees,
the big support granted to the National riot also the illegal trade unions organizations. On 15
October 1944 the large conference of trade union representatives was held in Slovakia, where
the obligation to create a common trade union organization in after war Czechoslovakia had
been adopted. This commitment came into life later, but under the influence of the Soviet
Union’s trade unions movement. In 1944 trade union organizations in enterprises started to be
renamed into Revolutionary enterprise Councils and the Action Plan of the General Council of

Trade Union was consulted in Moscow.?

One of the most important results of the Second World War was a fundamental change in the
international political and social structures.? In 1945, the reestablished Czechoslovak Republic
found out itself in the influence of the Soviet Union its liberator. Trade unions, as the largest
organization of workers, played an important role also in the communist putsch in

Czechoslovakia on 25 February 1948.

While during 19 and early 20 centuries the trade union movement had been tightly connected
with social democratic parties. Creation of red trade unions and Revolutionary Trade Union
Movement after Second World War and later after communist took power in 1948, trade union
became fully controlled by the Czechoslovak Communist Party.

In the newly created the National Front, a socialist type of the Parliament, participated only
allowed political parties with the Communist Party as a leader. The name of that Parliament
came from the fact that also nongovernmental organizations were represented in the National
Front and among them the most important one was the Revolutionary Trade Union Movement

of the Czechoslovak Republic (Revolu¢né odborové hnutie — ROH).

In May 1949, the IX Communist Party Congress adopted also concrete tasks for the ROH,
especially promoting policy of the Communist party among workers. The task of the Trade

% para, p. 29
% para, p. 30

50



Social Partnership in 21st Century: the Ways Forward
Socialne partnerstvo v 21. storoci: cesta vpred

Union was also to provide recreation for their members in resorts owned by trade unions, to
help to state and employer to organize housing policy, health care and from the beginning also
food supply. The traditional role of trade union to protect interests and promote demands of

workers was suppressed; the right to strike did not exist.

International co-operation of the ROH had been limited to the circle of sister trade unions
organizations and headquarters, which were organized in the World Federation of Trade Union
(WFTU). Members of which were trade unions from that time socialist countries as well as
from developing countries of Asia, Africa and Latin America. Western countries’ trade unions
left the WFTU in 1945 and established the ICFTU and these two international confederations
did not cooperate as well as their members among themselves. The ROH was considerably
damaged by the isolation from more experienced and developed western countries’ trade

unions. It backwards from its natural development and lost its real trade union ‘face’.

The membership in the ROH was obligatory for every employee and because there was there a
universal obligation to work, during socialist regime in Czechoslovakia, in sixties the ROH
associated more than 5.5 million workers, which meant 92 % of all that time employees. In the
second half of sixties discontent of majority Czechoslovak citizens with the economic
development and their living standard had been coupled with dissatisfaction with the role of
trade unions as a servant of Communist party. Wide democratization process of the society,
named ‘Prague Spring’ had culminated in 1968, with the active participation of trade union’s
organizations and individuals. Unfortunately, the occupation of the Czechoslovakia by the
armed forces of the Warsaw Pact on 21 August 1968 terminated the liberalization process from
bondage of the Soviet Union. Since 1969 the normalization process began in the Communist
party and later in whole society as well as in the ROH. People, however, never forget the short
but deep experience of freedom and this helped them to survive hard time of deep centralization
and ideological oppression.?’

Socialist economy as well as industrial relations was influenced by socialist principles
developed in the Soviet Union. State became only owner of all properties in former socialist

Czechoslovakia. Only decision power bodies were state institutions, administrations and

2" para, p. 38
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companies and all managerial posts were appointed by the relevant level of Communist party

headquarters.

The Trade Unions lost their independence and ability to protect workers’ interests, to negotiate
wages or to bargain working conditions. During former regime the democracy and pluralism
did not exist in Czechoslovakia, unified trade unions were body only called ‘trade unions’ and
their attempts were not similar as in western democracies. Trade union could not organize
strikes, even to take any action against existing overall policy concerning work requirements or
against management of state owned enterprises, to achieve better conditions in actual
workplaces, safety arrangements or higher wages. After the Stalinist restructuring of unions,
they became”the state-socialist” trade unions with administrative and control functions over the
working class. Even though a large part of the safety and health care conditions monitoring at
the enterprise level was granted to administrative control of trade unions, collective agreements
were negotiated at the enterprise level and the representative of trade union committee at the
enterprise or company was member of the management, all trade unions activities were only

formal.

Democratization process in the Czechoslovak trade union movement

The consequence of deepening conflicts in the whole society had lead to the development of
opposition movements among citizens. More and more information about presentation of
dissatisfaction were widespread illegally among citizens. Democratization process within the
Czechoslovak trade union movement had been influenced namely by events around Polish
independent trade union Solidarnost. Historical changes in policy of the Soviet Union under the
leadership of Michail Gorbacov (perestrojka, glasnost, etc.) directed socialist countries to the

end of socialistic regimes.

Culmination of the protests of whole society against domination of the Communist Party was
mass demonstrations of employees and students in Prague and Bratislava in 1988. Mass student
demonstration on 17 November 1989 was dedicated to Jan Palach, student who suicide himself
as a protest against occupation in 1968. Demonstration was peaceful, but attacked by police
cordons. Since that evening every day spontaneous mass demonstrations were held in Prague,
Bratislava and other large cities of Czechoslovakia, on the head mostly with dissidents like
Viclav Havel, or by reform socialists like Alexander Dubcek, but mostly by ordinary students

and artists.
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Some trade unionist from enterprise (leaders as well as rank and file) joined citizens’
demonstrations and organized protest assemblies of workers and employees to manifest support
to people on the streets. On 27 November 1989, there was announced in the radio and later held,
the general strike lasting two hours, organized by some open-minded ROH representatives and
members. Trade unions again played an important role in the process of substantive social
changes and showed, at least a part of it, its progressive role in the society.?®

However, the leadership of the Revolutionary Trade Union Movement of Czechoslovakia was
loyal to communist state and did not play any role in citizen’s protests which having been the

driving force behind the reforms, starting in the late autumn of the 1989.

New Trade Unions organization in Slovakia

The fall of the totalitarian regime and the establishment of democracy and the transition to the
market economy, have changed the fundamental basis of trade unions.

During the strikes of last two months 1989, the basis of new trade union movement was formed
by establishing strike committees. They were able to take over the former trade unions and to
reform them from within. Strikes Committees also helped to organize democratic changes,
which were led by new political movements within society during those days. The Slovak trade
unions movement after all was formed into the Confederation of Trade Unions of the Slovak
Republic (the KOZ SR) at the congress on April 10, 1990. The delegates of all-union congress
approved the Chart of KOZ SR as well as its general program. In October 1991, the Czech and
Slovak Confederation of Trade Unions was established, as the new democratic organization of
employees in Czechoslovakia. The destructuralization of the Czechoslovak trade unions was
finished by creation of two national confederations within the conception of decentralized
federal structure represented by the Czech and Slovak Confederation of Trade Unions. In
Slovakia it was the Trade Unions Confederation of the Slovak Republic (Konfederacia
odborovych zviazov Slovenskej republiky — KOZ SR). The trade unions fragmentation process,

so obvious in other post-socialist countries, was almost invisible in the new Czechoslovakia.

In 1991, the Trade Unions Confederation of the Slovak Republic (the KOZ SR) affiliated 36
republic and federal trade union federations with nearly two and half million trade-unionists,
which represented more than 90 % of employees in Slovakia. Federal trade union federations

2 para, p. 40

53



Social Partnership in 21st Century: the Ways Forward
Socialne partnerstvo v 21. storoci: cesta vpred

were more successful in the wage increase negotiations as well as in promoting the highest level
of the enterprises’ social policy. After splitting up the federal state, at the end of 1992, the KOZ
SR remained the dominant trade union structure in the Slovak Republic. Also all federal trade
union federations had to split too and the quality of employers’ commitments in former federal
collective agreements has declined. After the break-up of the Czechoslovakia the difference
between average wage in the Czech and the Slovak parts of the former federal state, which there
always was, became even higher and we could think, that this was also one of reasons of starting

de-unionization in Slovakia.

The process of renewal of the democratic trade unions in Slovakia with regard to their
fragmentation is similar as that one in the Czech Republic, and differ from the Hungary, where
there 6 new trade unions umbrella organizations were developed during the democratization
process after 1989. In Slovakia only a few new trade unions have been created since 1989 and
only some of them maintained to exist until present days. Except of the Trade Union
Confederation of the Slovak Republic (KOZ SR), from early days of democratization the
Confederation of Arts and Culture (Konfederacia pracovnikov umenia a kutury — KUK) and the
Independent Christian Trade Union of Slovakia still exist. Because of artists and students were
the main forces driving democratization process in 1989, the trade union organization of artists
was created as an independent one and even though it has quite small membership, it still can

prove its representativeness. (Cziria, 2002)

However, only the KOZ SR is large enough to be able to represent workers’ interests on the
national level and to guarantee regular meetings with government and employers’ organizations
as well as with political parties to promote their members’ interests and demands. It is fully
recognized as a representative of all employees at the national tripartite level. KOZ SR entirely
respects the right of other trade union organizations acting in the Slovak Republic and with both

above mentioned sign every year the agreement on co-operation.

In 1997, the governing political coalition established “a yellow trade union organization” — The
Slovak Association of the Trade Unions (Asociacia odborov Slovenska), mostly associated
state’s institutions employees, as a reply to the refusal of the KOZ SR to continue in the social
dialogue with the government, because of its very formal character during last years.
(Svorenova, 2000 : 131 — 142).
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In following years, outside of above mentioned three trade unions umbrella organizations also
the Trade Unions of Doctors has been formed, which appeared to be the most militant from all
others, because of organizing a lot of strikes. There was also formed quite important
independent trade union organization of teachers. Both of them are publicly known as strong
fighters for higher wages for their members and public service employees as general. Slovak
trade unions are mostly organized on the basis of sectors and/or industrial branches, rather than
by professions and occupations, nevertheless, both above mentioned professional trade union

organizations of doctors and teachers are exceptions. (Cziria, 2002)

Present structure of the KOZ SR

Since 1993 the KOZ SR went through many challenges and transition problems, but inside
structure has been changed only moderately. The superior body of the KOZ SR is its Congress,
which is summoned by the Confederation’s Assembly at least once every four years. The VII
Congress of the KOZ SR was held on 2012. Presently there are 26 affiliated industry branch
federations in the KOZ SR. Trade unions federations are divided into those from industrial
production area, number of which is 16 and those from state and public services area, number
of which is 10.

The body representing KOZ SR is the Presidency composed of 11 elected representatives from
sectoral federations and the KOZ SR Headquarter. The KOZ SR headquarter is composed of
elected president and vice-president.? Presidency represents KOZ SR in its dealings with state
bodies, employers’ associations and political parties when discussing questions which have
implications which go beyond one federation. The KOZ SR Headquarter co-ordinates the
standpoints and proposals of affiliated unions, concerning working conditions, wages, social
security and other economic and social interests of employees, so as to be able to enforce them

within the appropriate institutions.

Newly built social partnership
“In comparison with the majority of European states with a market economy, social partnership
in Slovakia, as in other post-Communist countries, was institutionalised belatedly” (Birle, 1998

: 69 — 84). The social dialogue arose from important joint objectives, such as to avoid disputes

2 Available on the internet: http://www.kozsr.sk/index.php?page=kozsr/kozst.
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during the transformation process, to promote their members’ interests and to maintain social

peace.

In the early 90s, after forty years of collaboration with the leading communist party, the Slovak
trade unions were presented with a dilemma. On the one hand, their members expected the
effective protection of their interests, for example resistance against dismissals and successful
wage negotiations and improvement of living standards. On the other hand, there was no
common will among the majority of members to tie up trade unions with any political party,
even with those on the left-wing of the political spectrum. Also many of the new trade union

leaders were more right-wing oriented.

Development of the social dialogue

Establishment of the Council of Economic and Social Agreement and the General
Agreements

In October 30, 1990 the KOZ SR, the Federation of Employers’ Unions and Associations of the
Slovak Republic and the government of the Slovak Republic signed the first General Agreement
according to which the Council of Economic and Social Agreement of the Slovak Republic
(hereinafter “RHSD SR”) was founded as an independent bargaining and initiating body. RHSD
SR has formed a platform for negotiations on legislation and policies of the government
concerning citizens’ living standards and social security issues. At the time it was formed,
RHSD SR dealt mostly with matters which belonged under the jurisdiction of the Slovak
government, but the subjects of Slovak tripartite negotiations also included economic and social
problems with a federal impact.

The Council consisted of members who represented the three partners, each having seven seats
assigned. The conclusions aroused from negotiations and the Council’s opinions were in most
cases in the nature of recommendations for both the government and the parliament. The
standpoints of the trade unions and employers were presented in the parliament as part of the

rationale for the bill or measure.

Until 1997, each year, the members of the RSHD SR negotiated and signed a general agreement
which formed the basis for collective bargaining at various levels. They provided guidance for
lower-level collective bargaining on wages, health and safety and other conditions at work, as

well as containing headings on policies towards employment and unemployment and measures
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to reform the social security system. The implementation of the General Agreements was
problematic, and their exact legal status was not clear. Generally, although tripartite agreements
are not legally binding, their breach was considered a serious offence against the ethic of social
partnership, and a justification for the other participants to take sanctions. Ultimately, the

implementation of such agreements is a political matter.

Break-down of the tripartite social dialogue

In the middle of 90’s, the expectations and demands of trade unions within the social dialogue
proved to be unattainable, even though the Slovak Council for Economic and Social
Agreements met the requirements of a negotiating body for tripartite relations, albeit only in
a limited range of areas. At the beginning of 1997, there were many discussions, especially
between trade unions and the government, about the evaluation of commitments of the 1996
General Agreement related to the prevention measures of a dramatic increase of unemployment
and the indexation of wages in public sector. The final breakdown of the social dialogue was
accompanied by a refusal by trade unions to sign the 1997 General Agreement. Subsequent
developments showed that the trade unions lacked the political will to reconvene the social
dialogue, resulting in a failure to continue co-operation with the government and the leading

Meciar’s political party.

In the face of KOZ SR non-cooperation, the government initiated a new form of social dialogue
at the national level, without participation of the KOZ SR and composed of government and

employers’ representatives and yellow trade unions and some civiC associations.

The old pattern of tripartite dialogue with KOZ SR participation has been renewed only after
the 1998 election, which the democratic coalition won. This coalition has been composed by
the left as well as the right wing political parties and full of antagonisms, which had also
negative impact on the social dialogue and the result of the negotiations in the tripartite body.
However, many positive measures also for trade unions had been taken and among them also
the Act No. 106/1999 Coll. of Laws on Economic and Social Partnership, under which the

national tripartite body has been established.

After parliamentary election on 2002, the new government has been composed only from right
wing political parties and the tension between the government and the trade unions even

increased. The minister of justice proposed to annul the Act on tripartite as it gives privileged
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position to trade unions and employers’ organizations compare to other non-governmental
organizations. The minister proposed to terminate the tripartite council also because of the
“anti-governmental policy” of trade unions and presently announced will of trade unions to sign
the agreement on partnership with the newly created social democratic political party SMER-
SD, which was in opposition. On 2004 under the governmental decision the Tripartite Act was
repealed. Subsequently the new Act on the national tripartite body has been adopted, which was
called the Council on Economic and Social partnership (Rada hospodarskeho a socidlneho
partnerstva). But this new national tripartite body became only the consultation body for the
government, while the previous tripartite council was a negotiation institution with some

binding decisions.

In 2007 the tripartite body has been transformed into the Economic and Social Council of the
Slovak Republic (Hospodarska a socidlna rada SR, hereinafter “HSR SR”) as the nationwide
consultation and negotiation body of the government and social partners. On the 1 April 2007
has been adopted the Act No. 103/2007 Coll. Of Laws on tripartite consultation on national
level, by which the tripartite dialogue has been formalised and which defines the status, main

tasks, principles of operation and the composition of the HSR.

On September 2011 the social dialogue at the national level has been interrupted for the second
time during the democratic history of tripartite discussions. After social partner did not reached
an agreement on the increase of the minimum wage, than the government have made changes
in the Labour Code and in the Act on Collective Bargaining against the will of trade unions, the
KOZ SR decide to leave the session of the Economic and Social Council of the Slovak Republic.
It has been renewed after 2012 parliamentary election which wan the SMER-SD and designated
prime-minister R. Fico invited social partners to cooperate in the process of preparation on the

Program of the government for next 2012-2016 term.

Political orientation of KOZ SR

According to the basic documents the KOZ SR was established as an independent democratic
organization superior to party politics. However, during last decade the KOZ SR has changed
its attitude also due to stabile and reliable left wing political party SMER-socialna demokracia
(Direction-Social Democracy, SMER-SD), established in the spectrum of Slovak political
parties. At the beginning of 2016, the SMER-SD for the fourth time wins election in the Slovak
Republic. Not only majority of Slovak population openly supports this political party, but it
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also enjoys support of main part of trade unions members and the biggest trade union
federations. During first decade of 21 Century the agreement on cooperation between the KOZ
SR and the SMER-SD, has been signed, as well as between the Metal Industry Trade Union
Federation and the SMER-SD. In 2009 the Slovak government led by the SMER-SD and the
KOZ SR signed the Memorandum of cooperation in tackling the financial crisis and economic
crisis on Slovak society. Fruitful and successful cooperation between trade unions and this
social democratic political party continued till present days.

On 13 April 2016, the newly created government has had an informal meeting with the national
tripartite council on the Program of the government for 2016-2020 periods. It has been highly
recognized by the president of KOZ SR that trade unions have had the possibility to cooperate

on the preparation of this governmental Program®.

Trade unions at an enterprise level

Workers’ representatives are defined by the Labour Code®., as follows:
* trade union organizations

» works council,

» works trustee,

» workers’ representatives for occupational safety and health protection.

Trade union organization

Under the Section § 230 of the Labour Code a trade union organization is a civil association
governed by separate regulations (Act No. 300/1990 Coll. of Laws as amended Act No. 83/1990
Coll. of Laws on Association of Citizens). The trade union is obligates to inform an employer
of the start of its activities in the employer’s organization and present a list of members of the
trade union body to the employer. On the other side, the employer is obligates to allow an
operation of trade union organization at the work place. Trade union organizations are,
typically, established on a single-employer basis. The Constitution does not permit any person
(or an employer) to restrict the number of trade union organizations or to give advantages to
one, or several, over others in the company or sector. Employers have no right to decide where

the union established by their employees will operate.

30 Available on the internet: http://www.kozsr.sk/?page=./tripartita/trip_13_4 2016
31 Labour Code No. 311/2001 Coll. of Laws (Zakonnik prace ¢. 311/2001 Z. z.)
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Right to collective bargaining

Employees have the right to collective bargaining only through the competent trade union body
(Section § 229 of the Labour Code). Under the Slovak legislation only trade union bodies have
the right to bargain and conclude collective agreements with employers. Company collective
agreements regulated by the Act on Collective Bargaining® stipulate working conditions
including wage conditions and conditions of employment, relations between employer and
employees and especially on more favorable terms than those stipulated in the Labour Code
and other labour-law regulations. Relations between organizations of employers and employees

are regulated by collective agreements of a higher degree.

Works councils and works trustee are new concepts in the Slovak legislation, only since 2003.
Works council may operate at an employer, which employees at least 50 employees. Works
trustee may operate at an employer, which employees less than 50 employees. Works council
or works trustee have the right to negotiate and conclude an agreement (not a collective
agreement) or to grant previous consent pursuant to the Labour Code only if working conditions
or conditions of employment are not arranged by a collective agreement (Section § 233 of the

Labour Code).

The law protects workers’ representatives from measures that could damage them, including
termination of employment contract, during the time of their term of office or during the six

month after its termination.

The process of de-unionization

Restructuring and privatization of economy have had particularly adverse effects on the
unionization of employees, because structural development break up the entities (undertakings)
on which trade union identities and actions have been built. Large companies which had been
built during socialist era with many thousands of employees were divided into smaller parts,
restructured and farmed off to subcontractors. As the effect of this fragmentation, the traditional
large trade union organizations at the enterprise level were broken up and old work collectives
disintegrated. As a result of privatization and also restitution, especially in the trade area and
part of public services, also emerging small businesses and small private shops have appeared

as an unknown element of the society.

32 Act No. 2/1991 Coll. of Laws on Collective Bargaining as amended later
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New owners and managers eradicate the membership in trade union to their employees or did
not support trade union activities. Also the very easy way how to dismiss employees, allow to
employers to hinder any unionization activities. The huge privatization process, which started
immediately after the regime was changed, continued during whole decades and caused sharp
increase of unemployment together with declining resources potentially available to pursue
social goals. (Svorenova — Petrasova, 2005 : 33).

Many employees became disappointed with the development of economy and society after the
political regime was changed. For majority of the people in Slovakia and certainly for most
working women and men, the movement towards a market economy has been slow in delivering
on their promises and has brought a big insecurity with very high level of unemployment, while
wages were kept low. People became disappointed with the bad social situation in Slovakia and
with the lack of ability of trade unions to act sufficiently when protecting the rights of
employees and promoting their higher wages and better working conditions.

All above mentioned reasons lead to declining of a membership in the KOZ SR. In comparison
with 1989, the proportion of membership has declined enormously, from 2 443 977 members
in 1990 to 751 791 members in 1999. In 2006 the number of trade union members in Slovakia
was only about 390 thousands. Presently it is supposed that the density in organized trade unions
has dropped to about 10-15 percent. The largest trade union federations affiliated in KOZ SR
are: the Metal Trade Union Federation, the Trade Union Federation of employees in education
and science and the Slovak Trade Union Federation of health and social services.

Industrial relations

As every post-communist country, also Slovakia had to undergone major changes within its
industrial system. Not only democratization of society and re-establishing private ownership of
enterprises and companies had to be implemented into national legislation, but within a short
period after transition process has started, also the acquis communautaire, the common EU legal
system, had to be implemented as a basis of the EU integration process. Slovakia as the
accession country to the European Union started to adjust its legal system. In present Slovakia
the industrial relations are very similar to the Continental European with relatively well working

social partnership.
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Social partnership and collective labour relations

Compare to Western democratic countries social partnership was in Slovakia (as a part of
common Czech and Slovak Federal state and since 1993 independent Slovak Republic)
institutionalized belatedly. (Cambalikova, 1998 : 623). The Constitution of the Slovak
Republic, which came in effect on 1 January 1993, guarantees the right to establish trade unions,
freedom of association and the right to strike,® although the manner in which this right is
exercised should be regulated by law.** Under the Act on Collective Bargaining the strike
activity may only take place when collective negotiations break down or in support of other
workers on strike. Due notice must be given to employers affected by an industrial action (Svec,

2013 : 22).

Since 1990, when the first changes were made in the Labour Code® and after the Act No. 2 on
Collective Bargaining has been introduced into the legislation, the real content of collective
agreements has been developed. Creation of social dialogue at the company or enterprise level
was much easier as it already existed from the socialist era, even though at that time the most
important issues, like for example wages, were not included in collective agreements. Working
conditions, wages and other rights and obligations regarding employment relationship may be
the subject of settlements reached under a collective agreement. Agreements which fall below
the mandatory legal minimum standard (e.g. a minimum wage stated by law) are null and void.
The collective agreement covers all employees, irrespective of whether or not they are members
of a trade union and regardless of the date on which they joined the company. Individual
employment contracts may not contain any provisions which contravene the terms laid down

in the relevant collective agreement.

Collective agreements may be concluded for one enterprise or company by the trade union
organization and the employer. For a sector of the national economy, covered by trade union
federation on one side and by the employers’ organization on the other side can be concluded
a collective agreement of higher degree (sectoral collective agreement). There is also an

agreement concluded at the national level for state and public sector employees, but it does not

33 Constitution of the Slovak Republic, Article 37.

34 The right to strike is regulated only in the case of collective bargaining and concluding a collective agreement
in the Act No. 2/1991 Coll. of Laws on Collective Bargaining, as amended later.

35 | abour Code, Act No. 65/1965 Coll. Of Laws
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have the same character and obligatory content as collective agreements concluded under the

collective agreement Act have, even though this national agreement has very similar shape.

Collective agreements must be established in writing and must be signed by the parties to the
negotiations. The duration of the collective agreement has to be stated in it, but what is a valid
term is not set by any legal regulation. The duration of the agreement being a matter of
contracting parties, from beginning it was mostly for one year. Since 1990 many sectoral trade
union federations recognized that it is more effective to conclude collective agreement for
longer period and modify it in the course of the validity. Especially wages are adjusted regularly

yearly usually in line with the inflation.

According to the Act on Collective Bargaining trade unions as well as employers can submit
a proposal for a collective contract to their counterpart. The conditions and entitlements agreed
in the collective agreement apply to all company’s employees to the same extent, whether they
are members of trade unions or not. The content of a collective agreement is based on the
principle of contractual freedom and the autonomous status of the contracting parties. The
subjects of a collective contracts are mostly defined in the Labour Code and related legislation.
Conditions agreed in contracts must not be at lower level than stated in the labour legislation
and the sectoral collective agreements. Legally binding status of a sectoral collective agreement
can be extended to all employers in the relevant sector of economy with similar economic and
social conditions by a regulation of the Ministry of Labour, Social Affairs and Family. Every
sectoral level collective agreement should be deposited at the Ministry of Labour, Social Affairs
and Family.

Labour legislation

Major changes in the political and economic systems of the Slovak Republic after 1989 called
for the necessary reform of all legislation, including the labour law. Labour relations have been
regulated by the Labour Code as detailed in Act No. 65/1965 Coll. on Laws, which was in effect
from 1965 until the end of March 2002. First labour law reform started in 1990 by creating the
essential prerequisites for the transition from a command to a market economy. Labour Code
amendment, contained in Act No. 3/1991 Coll., reduced the number of cogent, compulsory
Labour Code provisions, thus making more room for the application of contractual freedom in

labour relations.
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The necessity of concluding Slovak labour law reforms came about not only because of the
planned separation of the public service from the civil service, but also because of other
substantive issues. Re-codification of the labour law was also necessary for Slovakia’s

integration into European and international economic and social structures.

The legal status of employees in the Slovak Republic is regulated by the following two principal
acts adopted by the National Council of the Slovak Republic:

Labour Code — Act No. 311/2001 Coll. of Laws

Civil Service Act — Act No. 400/2009 Coll. of Laws.

These acts reflect specific aspects of the legal status of employers, employees and legal
relationships between employers and employees in the corporate sector and the civil and public

service sectors.

On 1 April 2002 a new Labour Code has become effective, bringing substantial liberalization
and deregulation of the Slovakian labour law. It has created the prerequisites for Slovakia’s
integration into the EU as it has included provisions from relevant EU directives. The new
Labour Code is based on the fundamental social rights of citizens, embedded in the Constitution
of the Slovak Republic, as well as rights embedded in the European Social Charter and in the
Charter of Fundamental Social Rights of Employees, adopted at the appropriate EU platform in
1989. The new labour law of the Slovak Republic is in accordance with the International Labour

Organisation Conventions which Slovakia has already ratified.

Social partners, the representatives of the Slovak Trade Union Confederation, as well as the
Employers Association of SR, have been involved in the drafting of the new labour legislation.
The final Draft was also the topic of bipartite and tripartite discussions between the social
partners. However, before the act came into effect, employers had changed their attitude and
criticized new Labour Code. The employers’ organizations had asked the ILO for its opinion

on certain legal principles of the new Slovak Labour Code.

More intensive pressure to amend the Labour Code came into view after the 2002 Parliamentary
elections. Right wing political parties created a wining coalition and conforming employers’
organizations complains and demands toward the labour legislation, government prepared

a large amendment to the Labour Code, liberalizing employment contract and undermining the
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security of employee in the employment relations. As the reply, trade unions members and
representatives demonstrated for two weeks in front of the Ministry of Labour, Social Affairs
and Family building, every morning greeting the minister with slogans against particular
measures drafting to amend the Labour Code.

Since the new Labour Code, in 2002, came in power it has been amended in almost all areas.
After 2006 election, won by left wing political party, new amendments, in favour to employees
and trade unions has been prepared. After seven month social partners’ negotiations the
amendment of the Labour Code has been passed by the Parliament. Large part of it was focused
on fulfilling requirements of the EU directives, the European Social Charter and ILO
Conventions. The evaluation made by Miroslav Gazdik, the president of the Slovak Trade
Unions Confederation, was: “Not all of our expectations and politicians’ promises were
fulfilled, ” however “the adopted Amendment to the Labour Code, from the qualitative point of
view, is better legal norm. [It] bring into being better legal conditions for dignified and good
work.” (Gazdik, 2007 : 1). The most important articles provided better conditions for trade
unions representatives at the enterprise level and keep further collective bargaining exclusively
as a trade union matter. For workers the new amendment means more security at work places.
The worst is the result in the overtime work issue, because not only employers, but also some
employees did not agree with the limitation proposed by the KOZ SR and accepted by the

government.

Labour market and wages

The high unemployment rate (in 1991 it jumped from 1.5 to 11.8%) since transition period had
started was a direct result of the transformation of the economy and, in particular, the
government’s privatization efforts. The combined effects of eliminating workplaces, low
investment in the economy and limited new job creation has resulted in a high level of
joblessness throughout the country. During second half of nineties the active labour market
measures cost was relatively high (e. g. 1.17% of GDP in 1996), however the unemployment
rate did not decreased. At the beginning of 21 century expenditure on labour market measures

decreased even though the unemployment rate went up and picked up to 19.8% in 2001.
Thanks to positive economic development and government’s policy to force labour to take any

vacant job by austerity measures and reducing social security benefits, the unemployment rate

started to decrease. Also joining the EU, in 2004, allowed some unemployed to look for jobs in
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other member states, which have had a positive effect to decreasing number of the

unemployment rate.

Even though the favorable development of macroeconomic parameters in 2005, the labour
market was the exception. Trends in unemployment rate, as well as development of real wages
seemed not to be in accord with high economic growth. In 2005, the unemployment rate was
16.2%, still the second highest in the EU after Poland (according to data published by Eurostat).

During last ten years the unemployment rate has been successfully decreased, also thanks to financial support from
the EU funds, and at the beginning of 2016 the unemployment rate fall down below the historical level and reached

9.64 percent.

During last 25 years the production rate has been growing in Slovakia much faster than wages in spite of the fact
that there was no economical reason for that. The development of the average monthly wage in the national
economy has been as follows:

Year 1991 2000 2010 2015

Euro 125.14 379.41 769 883

Integration into the European Union process

After the socialist regime in former Czechoslovakia collapsed at the end of 1989, the main goal
of Slovakia became to merge firmly in the Western economic and political community and to
accelerate its transformation toward a pluralistic society and a market economy. Within a short
time Slovakia has been invited by the European Commission to attend the pre-accession process

for the membership to the European Union.

However, many problems were related with this unification of the “Old Continent”. Every
enlargement of the EU brought specific problems with it and the necessity to look for specific
solutions. It was same also with the “huge” enlargement finishing in 2004 by joining the EU 10
new member states. It was clear from the beginning of the accession process that adaptation of
post-socialist countries to conditions in the EU will be accompanied by large difficulties. More
than 40 years of totally different economic and political conditions in which Central and Eastern
European countries were developed created between them and the Western Europe in many
directions such abyss to cross it will be neither easy no quick. It became clear that unavoidable
transformation of the Eastern European economies has to be extensive and politically it will be

also very painful.
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For the Slovak government as well as for all accession countries it was pretty clear that there
were significant differences between the EU 15 and post-communist countries and the accession
would not be possible without some fundamental reforms. The main complications of the
enlargement were especially facts that in Central and Eastern European countries live a large
amount of citizens, that the agriculture has an important role in their economies and, in

comparison with Western countries, CEEC are rather poor.

On the other side, also the EU member states had to provide principle reforms before
enlargement because it could put in danger existing status of several powerful groups of
citizens, which have specific interests. Unfavorable economic effects of enlargement, which
would these forceful groups bear, would be, without doubt, transformed into political field by
loosing sympathy towards those political parties which allowed the situation would change by
this way. Unavoidable reforms has been concerning especially to agriculture and regional

policy, which are very sensitive from the political point of view. (Sibl, 1996)

To fulfill accession conditions every candidate country had to implement the EU legislation.
During the process of the enlargement of the European Union, the acquis was divided into 31
chapters for the purpose of negotiation between the EU and the candidate member states. Social
partners, the KOZ SR and the AZZZ (Association of employers’ federations and unions), have
been invited by the Slovak government, to take part in the advisory committees preparing
materials about the implementation of particular EU legislation into the Slovak one for
negotiators.

Integration into the European trade unions structures
The process of integration into democratic international trade unions organizations started
almost immediately after the new trade union structures has been developed in transition

countries.

In 1991, the trade unions in Czechoslovakia have been transformed into the Czech and Slovak
Trade Unions Confederation. This newly formed Confederation has got a status of observer to
the European Trade Unions Confederation. After the break-up of the Czech and Slovak Federal
Republic in December 1992, the two national Confederations were established as successor

organizations. In 1995 both national Confederations became the affiliate members of the ETUC
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and their Europeanization process has started. The KOZ SR showed a deep interest in the EU
issues particularly through the ETUC quite long before the Slovak Republic has applied for the
membership to the EU.

That time member states (EU 15) “opened the door” for majority of the post-communist
countries by promising possibility to join the EU. To motivate applicants to take necessary
reforms before approaching the EU, the set of requirements in the area of legislation, economy,
liberalization as well as democratic conditions has been created. As the applicants step by step

were fulfilling stated conditions they were invited to start the accession negotiations.

Because of the political situation in the SR, the EU decided to postpone the start of accession
negotiations in 1997. Further democratization process after 1998 election the trust towards
Slovak political development allowed the EU renews the dialogue about accession with the
Slovak government. On 1 May 2004 the biggest enlargement of the EU at ones became the truth
and among 10 new member states of the EU was also the Slovak Republic.

The attitude of the KOZ SR toward the EU integration

The KOZ SR was one of the most pro-integrationist non-governmental organizations in
acceding Slovakia. This very desirable status of our state also the KOZ SR helped to reach.
Since the negotiations about accession started, the priority of the international policy of the
KOZ SR was the integration into the EU and majority of tasks and activities were concentrated

into this aim.

Being the affiliate to the ETUC, the KOZ SR, has got the space to the elected functionaries as
well as trade unions experts to learn the goals of trade unions at the EU level and how the
national trade unions interests are co-ordinated at the international level. Not always the
opinions and requirements were same or similar from different trade unions and from different
countries, but it was the role of the ETUC to formulate common positions for the profit of all
European trade unions members and workers. The ETUC membership enables the KOZ SR to
take part in creation, respecting and enforcing of the labour law and social policy standards at

the EU level as well as at the national level.

At the national level there was created the Integration Committee of the KOZ SR, with the
support of the ETUC and the European Commission. Members of this Integration Committee

discussed and prepared positions of the KOZ to the materials, legal proposals and policy
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programs of the ETUC in relation with the future membership of the Slovak Republic in the
EU. Its role was also to inform trade unions federations and all members of trade unions about
the accession process and the attitude of KOZ SR and the ETUC towards the most important

decisions taken by the Commission.

During whole accession period, KOZ SR as well as trade unions federations, actively co-
operated with trade unions from the EU member states as well as with trade unions from other
candidate countries, organizing seminars, training activities, conferences and many of these

activities and contacts continue to be vital also after Slovakia joined the EU.

The KOZ SR was very active also at the national level. Regularly informed trade unions
members and all citizens about the EU activities related to interests of workers and all citizens.
In 2001, there were the Slovak representatives invited to become members of the Economic
and Social Committee of the Commission of the European Union and KOZ SR representatives
are among them. During the accession process the representative of the KOZ has been member
of the Consultant committee of the Ministerial Council of the Slovak Government for the
European Integration. Also in the National Convent, organized in 2002, there was

a representative of KOZ SR.

Later on KOZ SR addressed public before the referendum about accession into the EU has been
hold to present a support of trade unions to the membership of Slovakia into the EU. After
accession the KOZ SR actively promoted the participation of citizens on the election to the
European Parliament, which was expected very low, and unfortunately the expectations were
fulfilled because of disappointment of electorate with the result of the national election and the

following liberal development in the country.

In 2005, before the Proposal of the Treaty establishing a Constitution for Europe the KOZ SR
has publicly informed its membership as well as all citizens the support towards this Treaty,

welcoming the social dimension of it and inclusion of the Charter of basic rights into it.%

% Informaény spravodajca KOZ SR (2005): “Stanovisko KOZ SR k prijatiu Ustavnej zmluvy Eurdpskej tnie”,
Bratislava: KOZ SR, p. 1.
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Membership in other international trade union organizations

During socialist era the co-operation among socialist and capitalist trade unions practically did
not exist, even between the nearest neighbors, like Czechoslovakia and Germany or Austria,
not. From time to time, some the high level delegations had been exchanged, but there were
very formal and without any practical effect. It was not desired by the socialist trade unions
leaders, loyal servants of communist parties, to build cooperation and develop friendship with
trade unionist from capitalist countries. As a result, the trade unions in Slovakia has lost contacts
with more experienced trade unions from more economically developed countries, build up on
democratic principles, which caused a serious delay in their own social and professional

development.

After the democratization process has started the trade unions umbrella organizations in the
Czechoslovakia and later on in Slovakia became affiliated to the ETUC. Presently the KOZ SR
is also member of the ICFTU. It intensifies co-operation with the Trade Union Advisory
Committee (TUAC) operating at the Organization for Economic Co-operation and
Development (OECD). The KOZ SR has also a strength co-operation with the International
Labour Organization. Every year social partners, the government, the trade unions and the
employers’ organizations representatives participate on the annual conference of the ILO,

discussing a series of world of work issues.

Conclusion

Slovakia, as one of the 10 new EU member states from Central and Eastern Europe, have made
the institutional reforms embodied in the acquis communautaire, including developing
institutions of social dialogue under the pattern of the old EU member states.

During last 25 years, thanks to the existing institutions of social dialogue among the social
partners in Slovakia, the country was able to bear the strain of achieving all those targets related
to democratization process and accession to the European and the International institutions and

structures.
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Application problems in performing a function of an employee

representative

Adam MADLENAK, Lubica HULAJOVA®

Introduction

The Amendment to the Labour Code with effect from January 1, 2013 has
brought significant changes to the legal regulations of collective industrial relations. Some of
the newly drafted provisions mainly those concerning releasing of employees to perform the
duties of trade union representatives are formulated in a very complex way and in connection
to them various unclear explanations or vagueness appear resulting in their inappropriate
implementation. Possible misconduct may not only lead to breakage of legal obligations but
also to imposing penalties by inspection bodies - in this case by the relevant work inspection
office. Following the above mentioned, we try to clarify some of the key changes in the Labour
Code while also taking into account the practical dimension in the content of collective
(bargaining) agreements.

I. Union membership, termination of employment relationship and competences

The basic premise void also after the last Amendment of the Labour Code is the statement that
lawmakers did not find the courage to take on a systematic approach to any of the industrial
relations and thus, we may again witness just formal changes in provisions without considering
the mutual and logical follow-up of industrial institutes. Empirical evidence is provided not
only by the unresolved legal personality of employee council or by the issues concerning the
legal authorisation of social partners, as well as by the missing legally binding content structure
of collective (bargaining) agreements, or by the effectiveness or ineffectiveness of legal
proceedings when breaking the legally binding procedures (such as failing agreement of
employee representatives e.g. uneven working time scheduling). The most positive aspect of
the Labour Code amendment, without any regard to subjective attitude on the importance and
work of the employee representatives from the employers” point of view, is most of all the
reform of the biggest shortages of the so called Mihal’s Labour Code Amendment in effect
since September 1,2011.

37 PhDr. Adam Madleniak, PhD., Mgr. Lubica Hulajova, PhD., Faculty of Mass Media Communication, University
of SS. Cyril and Methodius in Trnava.
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Concerning the relations to the employees themselves the amendment of provision § 41 sec. 6
of the Labour Code has to be mentioned, as it re-introduces the prohibition for employers to
request from a natural person in pre-contractual relations prior to the conclusion of the
employment contract, e.g. in the selection proceedings, information related to pregnancy,
family circumstance and integrity (if it is not required for the performance of work), political,
trade union and religious affiliation. In case of the breach of obligations arising for employer
from Sec. 1 § 6 of the Labour Code, a natural person has the right to adequate financial
compensation. § 41 Sec. 6 was a synonym for the most important failure of the legislature in

the context of compliance with international commitments of the Slovak Republic.

For some employers trade union membership or just positive attitude towards trade unions was
an obstacle to gain a job position. As a result, some employers worked out a declaration
including obligation for employees not to get engaged (or not to establish) trade union
organisation in the workplace and a statement that the only form of employee representation in
the workplace will be the employee council. This was to be signed together with all the
necessary documents required by signing an employment contract. The procedure on the side
of employers is evidently contrary to the Labour Code and the Constitution of the Slovak
Republic, since the latter one prohibits any discrimination on grounds of trade union
membership and at the same time this arrangement is contrary to § 17 of the Labour Code and
thus, invalid since employees had given up their rights in advance, which the law order does

not allow.

The legal state of affairs after 1 September, 2011 de facto created a situation, when employees
afraid of losing their jobs did not established trade unions to protect their rights in the
workplace. Therefore, it does not constitute any challenge to identify contradictionsine.g. § 11
of the Convention for the Protection of Human Rights and Fundamental Freedom, in the
Charter of Fundamental Social Rights of Workers Community, Charter of Fundamental Rights
of the European Union or the conventions and declarations of the International Labour

Organisation®®,

38 |LO agreement. 11 on Freedom of Association in agriculture, ILO Convention no. 87; Freedom of Association
and Protection of the Right to Organise; ILO Convention no. 98 The Right to Organise and Collective Bargaining,
ILO Convention no. 135 'Representatives employee agreement ILO. 141 of workers' organizations in agriculture,
ILO agreement. 154 on the promotion of collective bargaining, the ILO Declaration Declaration on Fundamental
Principles and Rights at Work.
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Strengthening the position of employee representatives after 1 September, 2011 can be
identified also by re-introduction of the abolished § 74 of the Labour Code which states that
termination of an employment contract or immediate termination shall become the subject of
negotiations between the employer and the employee representatives. Failure to comply with
the prescribed procedure for termination of employment in the Labour Code is sanctioned by
the invalidity of the given legal acts and employees are entitled to damages under § 77 et seq.
under the Labour Code. Despite lingering objections of employers toward the existence of
above mentioned provision of Labour Code who are reasoning that it causes additional cost for
employers and it delays the process of dismissal, application of this provision has a significant
importance for employees. Mainly in the period of lingering economic recession employees do
not comply with the conditions of employment termination as exhaustively stipulated in§ 63 of
the Labour Code and they regularly disguise the real state of affairs. By negotiating the
termination of employment, the employee as a party injured/ the weaker party of the industrial
relation, is given a possibility to ascertain the reasons for termination of employment (the
written form of termination of employment is often reduced to announce names of people who
are affected, and completely lacks factual justification) and is provided with appropriate time

to employ legal means to protect his/her rights through employee representatives or in the court.

The pivotal point of the new approach to Labour Code (void till present) is redefining mutual
relations among various forms of employee representation in the workplace. The original legal
state of affairs with effect from 1 September, 2011 introduced the strengthened position of other
forms of representations at the expense of trade unions, above all of the employee council.
When in one workplace carry out their activities both the employee council and trade union
organisation, the Amendment to the Labour Code with effect from 1.January, 2013 in § 229
sec. 7 says that the employee council is only entitled to the right to obtain information and the
right to negotiate, and the trade union organisation has the right to collective bargaining, the

right to participate, control activities and get informed.

It is essential to mention the practical impact of an employee council. Employee council is from

the perspective of the addressees of legal norms considered as a certain alternative form of
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employee representation in the workplace mainly due to § 11 of the Labour Code which makes
it one of the employee representatives.

§ 233 sec. 1 defines employee council as a body representing all employees of an employer.
From the present definition is apparent that an employee council is not a formalised
representative body of employees (the term body is not correctly used), it is only a certain form
of employees grouping that has been established to protect their rights (mainly to deliver
necessary information to employer) that is given no relevant legal authorisation.*

Employee council (employee fiduciary) does not dispose of legal subjectivity as in case of a
trade union organisation which acquired its status as civic association on the basis of the Act
N.83/1990 Coll. on Associating of citizens in the form of civic associations. Employee council
is not a legal subject as it is in case of a trade union organisation, and thus it is not allowed to
conclude agreements, enter legal relations, conduct legal acts, it is not allowed to become
a party and thus, consequently is not allowed to be liable for damage. (Toman, 2013 : 379 —
403). Any legal acts carried out by an employee council are not legally relevant and binding for
an employer and thus employer is not authorised to carry out additional operations.

Although the Labour Code in a number of provisions and industrial institutes refers to the
consent or agreement with an employee representative (where theoretically the trade union
organisation, employee council and employee fiduciary should belong to, in compliance with §
11 of the Labour Code), in fact only the trade union organisation may execute such a legal act
towards an employer as the employee council does not dispose of the required relevant legal
subjectivity. Therefore, provision § 229 Sec. 4 of the Labour Code is misleading as it assumes
that through union organisation bodies, employee councils or employee fiduciary employees
participate in creating just and satisfying working conditions through co-deciding, negotiating,
controlling and having rights on information. With regard to the existence of legal subjectivity,
employee council or employee fiduciary may only employ the right on information, however,
they are not allowed to execute any legal acts.

3 Directive. 2002/14 / EC establishing a general framework for informing and consulting employees in the
European Community, the legal basis for constitution other forms of employee representation at the workplace in
individual Member States EU (mainly works councils). The wording of the Directive that its purpose It was down
a general framework for employee involvement in the company particularly through the sharing of information
and implementation of social dialogue. Any national laws referring to the Directive, which they declared certain
forms of employee representation at the workplace option collective bargaining or conclude agreements with a
collective agreement are in conflict with it.
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I1. Releasing of employees for performance of the duties of employee representative
However, from the theory of labour law point of view as well as the company praxis itself, one
of the most controversial changes become a new conception of “releasing of legal persons to
perform the duties of employees representatives” in companies. The original wording of the
Labour Code assumed that setting the time necessary to perform the duties of employee
representative in a company was the subject of mutual agreement between the particular form
of employee representation in a workplace (by trade union organisation, employee council or
employee fiduciary) and employer, whereas the law admitted also differentiation of such a leave
granted according to employer’s commitment to pay or not to pay an employee the pay

compensation.

However, leaving the extent of the leave exclusively to the agreement between the employer
and e.g. the trade union organisation had caused two problems. On the one hand, it happened
that until the agreement had not been concluded, many of the provisions of the Labour Code on
employee representatives’ competencies had been obsolete in praxis, as the employee
representative had not been created enough space for performing the duties of employee
representative and their performance was rather formal. Another trouble spot lied in collective
bargaining between the authorised subjects, when the extent of the leave had become an
obstacle to come to a desired consent in the collective (bargaining) agreement on other

employees requests.

As a consequence of the above outlined facts, the lawmaker prepared a new model of defining
conditions of the leave which an employer is obliged to provide to a person to perform the
duties of employee representative. Despite this fact, the consent between an employer and
employee representatives on determining the extent of the leave is henceforward preferred,

a new mechanism of determining the leave in case of non-consent has been introduced.

In the context of differentiation of persons authorised to take leave provided by an employer
we have to define such terms as trade union organisation, trade union organisation body and
employees — the members of the trade union organisation. In this particular case the trade union
organisation is a classical employee representative in the workplace and its members are all

employees who filled in an application form and joined the trade union organisation, who pay
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membership fees etc. An employer is not authorised to be given information on neither the list
nor the number of members. The trade union organisation in the particular workplace is
represented by the “trade union organisation body“ formed by elected trade union

representatives.

The provision §230 Sec. 1 of the Labour Code says that the trade union organisation is obliged
to provide a list of their trade union organisation body members to an employer. Members of
such a trade union organisation organ consist of e.g. a head of a basic trade union organisation
unit, a deputy to a head of a basic trade union organisation unit, members of a basic trade union
organisation unit, according to the structure of the trade union organisation. The leave with
a pay compensation under § 240 will be granted only to elected members of the trade union
organisation body for performance of the duties of employee representative (e.g. to attend basic
trade union organisation unit meeting and so on.) — only to trade union organisation
functionaries, not primarily to all trade union organisation members in the company, whose
number can be and in fact also is, multiply higher. However, we have to point at the fact that
the granted leave may also include the time needed for the regular annual conference of the
basic trade union organisation and their representative who are under the internal regulations
of the union organisation entitled to participate (e.g. at elections of committee members and

SO on).

The new provision § 240 Sec. 3 introduces a concrete time frame, which can be applied for
short-term as well as for long-term releasing of employees to perform the duties of an employee
representative. An employer is obliged by law to grant a leave with a pay compensation to a
member of trade union organisation body for the time agreed between the employer and the
trade union organisation. The employer and the trade union organisation conclude an agreement
(it may be also a part of the collective agreement), in which they settle time during which
particular members of the basic trade union organisation unit committee or mployees council

members (employee fiduciary) get the leave.

However, in praxis the Labour Code does not stipulate the way the leave is calculated and let
it be a part of the agreement between an employer and employee representatives, not only in
the context of its extend, but also concerning its character. It must be said that this does not
concern only the difference between particular forms of employee representation in the

workplace but also e.g. among trade union organisation themselves with regard to an employer
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they work for as well as to the trade union to which the basic trade union organisation unit
belongs to. The need to use granted leave is different as the number of representatives working
for different employers vary and the leave is granted for all persons performing the duties of

employee representatives with the particular employer.

Therefore, by negotiating the leave it is advisable to take as a basis the total need of leave for
all committee members of the basic trade union organisation or employee council accumulated
for the whole calendar year. Accumulated time acquired in this way is afterwards divided into

calendar months and consequently for particular members.

From the practical point of view, it is appropriate to state in the agreement that he granted leave
will be spent by committee members of the basic trade union organisation or employee council
members (employee fiduciary) in the relevant month according to the necessity as the real
necessity of the leave may vary in individual months. The need of spending the leave scheduled
for individual persons in the given month should be announced to the employer by the employee
representative well in advance (in praxis is usually agreed a period of at least 24 hours in

advance).

At the same time it must be said that by negotiating the leave with pay compensation,
non-spent leave may be forwarded to the following calendar months for the purpose of further
granting of pay compensation in case such a possibility is agreed on with the employer in

compliance with provisions § 240 Sec. 3 of the Labour Code.

In case there is no consensus on the extent of the granted leave for employee representatives,
employer is obliged to grant a leave with pay compensation in the extent of 15 minutes for each
employee, whereas the outcome for calculation is the average number of employees who
worked for the employer in the previous calendar year. But also in the above mentioned case,
the conditions under which committee members of basic trade union organisation unit or
member of employee council (employee fiduciary) will spent their leave (similarly as in case

of previous agreement on the leave extent) should be agreed on with the employer.

All employees without any regard to union membership as well as part time employees working

for an employer only under part time employment contract are included/ calculated.
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In compliance of § 240 employees on maternity or parental leave are not included in the average
number of employees as they are standardly as well as for statistical purposes excluded from
the employer’s evidence of employees. Understandably, employees working for the employer

during their absence due to maternity or parental leave are included.

When there are more parallel employee representatives, e.g. more basic trade union
organisations, or a trade union organisation and employee council, those have to agree on
allocating the leave among more employee representatives. In case no agreement is achieved,
the mediator appointed has to make the definite decision. The decision on allocation of the
leave among more employee representatives is made on the principle “15 minutes for each

employee”.

However, the Labour Code does not stipulate the way of determining a mediator, only assumes
that both parties agree on the mediator which is quite confusing. Thus, from the wording of the
Act it is not clear, whether the mediator in the particular case may be any given natural person,
or it has to be a mediator registered in the list of mediators and arbitrators of collective
bargaining in compliance with the Act N.2/1991 Coll. on Collective bargaining.

Since the Labour Code in provision § 240 does not include any direct reference to the Act on
Collective Bargaining, we believe that in provision § 240 a new general term ,, arbitrator for
the purpose of deciding on allocation of the leave among the particular forms of employee
representation in the workplace is introduced and that it is different from already used arbitrary
mechanism in compliance with the specific legal regulation without any need for fulfilling
specific conditions for the performance of the arbitrator function.

Inappropriate introduction of a new arbitrary institute without any specification of the
conditions the person has to fullfil, is evident and is only emphasised by the absence of
resolution of the dispute. In case one of the parties does not agree with the arbitrary decision on

allocating the leave granted for objective or subjective reasons (e.g. for arbitrator bias).

The Labour Code does not include any other possibility to appeal against the arbitrator's
decision as it is in case of above mentioned Act on Collective Bargaining, when both parties
may implead to the Regional Court.

In case it is agreed on with the trade union organisation in the collective (bargaining) agreement,

or in the agreement with the employee council, the non-spent leave may be financially
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compensated by the employer. Otherwise, the financial compensation for non- spent leave is
not granted. When calculating the compensation, the number of non-spent hours of days off of
the concrete committee member of the basic trade union organisation, members of employee
council or employee fiduciary is considered. The financial compensation is calculated from the
average pay of that member performing the duties of an employee representative, who had not
spent his individually set extent of leave. It is recommended to arrange the compensation for
non-spent leave.( from the employee’s point of view, of course) so that it will be granted at the

end of the calendar year after the whole spending of the leave has been summarised.

As the Labour Code does not set the way how the financial compensation for the non-spent
leave should be paid, practical experience grounds that it may be paid by the employer into the
account of a trade union. In this case are the trade union or the employee council obliged to file
a tax return and pay income tax and use the retained financial means for funding trade union
organisation activities. Other possibility is to pay the financial compensation into the relevant
trade union account under which the trade union organisation is registered and consequently
the particular trade union should by obliged to file a tax return and pay the income tax on the
received financial means. Afterwards the retained financial means should be used for financing

basic trade union organisation activities.

Conclusion

The above outlined issues dealing with implementation of collective industrial relations are just
empirical evidence of the essential complexity of the labour law which application becomes
a challenge not only for lawyers themselves but mainly for personnel employees and employers.
Many commentaries and outcomes are just aimed at the individual industrial relations mainly
due to missing experience with performance of employee representative in companies. The
recommended approach to implementation of industrial relations has to diverged from the
addressees of legal norms to perception of mutual relations among particular forms of employee
representation in the workplace, their legal grounding a competencies which they are awarded

by the law order following the legal relevance of their results.
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Peniaze maju slazit’, nie vladnut’!

Jozef KOLLAR*

Ludia dnes hladaja viac, nez vyplatnt pasku.
Chcu, aby sa s nimi zaobchadzalo ako s I'udskymi bytostami.
Moéze to zniet’ ako samozrejmost’, ale mnohym zamestnavatel'om to eSte nedoslo.*

(Mitchell Thall)

Z pohladu pracujiceho cloveka (zamestnanca) sa venuje neadekvatna pozornost’ jeho
pracovnému prostrediu a s nim spojenym skuto¢nostiam. Na Slovensku dlhodobo chybaju
ucelené s$tadie, ktoré by objektivnym sposobom popisovali celkovy stav a vyvoj
zamestnaneckého prostredia, pri¢om sa jedna o cely komplex faktorov, ktoré ovplyviiuju jeho
kvalitu. Pri posudzovani stavu ekonomiky a hospodarskeho vyvoja sa zjednodusSene prihliada
na zakladné makroekonomické ukazovatele, ktoré vSak nevyjadruji skutocnu zivotnu uroven
zamestnanca. Aj pri prijimani pravnych tprav sa prihliada predovsetkym na dopady na verejné
financie, na podnikatel'ské prostredie a vplyvy na zamestnavatel'ov, pripadne na znizujucu sa
konkurencieschopnost’ krajiny. Socidlne dopady, resp. vplyvy na zamestnancov sa casto
posudzuju len okrajovo, bez hlbSich stvislosti. Pritom zabezpecCenie udrzateného a
rovnovazneho rastu je Coraz viac zavislé na praci kvalifikovanych a motivovanych
zamestnancov, ktori st ochotni a schopni aktivne pristupovat k technickym, technologickym a
organizaénym inovacidm v prospech produkcie tovarov a sluZieb. Zamestnanci pracujlci v
primeranych podmienkach st doélezitym predpokladom produktivnej c¢innosti podnikov,

organizacii a odvetvi narodného hospodarstva.

Ekonomické ciele nemézu byt v konflikte s ciel'mi v oblasti pracovnych podmienok, pretoze
zdravotné ohrozenia, neadekvatna pracovnd zataz, casova tiesenn a d’alSie pracovné rizika
zvysuju zdravotné tazkosti, absentérstvo, neziaducu fluktuaciu a ,,vyhorenie* zamestnancov,
¢im znizuju ich vykon, ktory sa v kone¢nom dosledku prejavi na trvalom poklese

produktivity*!.

0 Jozef Kollar, prezident Konfederacie odborovych zviizov SR, Slovensko.

1 Trexima: Informaény systém o pracovnych podmienkach. Pravidelné roéné vyberové zistovanie. MPSVR SR.
2007 - 2014. Dostupné na internete: http://www.trexima.sk/new/statisticke-zistovanie-o-pracovnych-
podmienkach.php; cit-online [10.03.2015]
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Aj z toho dévodu KOZ SR kazdoro¢ne analyzuje vyvoj zamestnaneckého prostredia a dopady
legislativnych zmien na jeho stav, ¢o v konecnom dosledku poskytuje uceleny obraz o
pracovnych podmienkach, odmefiovani, spolupraci medzi zamestnavate'mi a zamestnancami,

formach podnikovej socialnej politiky, ako aj oblasti bezpecnosti a ochrany zdravia pri praci.

Slovensko mé siedmu najvyssiu mieru nezamestnanosti spomedzi krajin Eurdpskej unie. Aj
preto je cielom Slovenska v oblasti nezamestnanosti dosiahnut’ priemer EU. Nie je to vsak
jednoduché, pretoze aj ostatné Clenské krajiny medzirocne zniZuji mieru nezamestnanosti.
NavysSe Struktura nezamestnanosti je velmi nepriazniva. Stale pretrvava vysoka
nezamestnanost’ mladych l'udi (zhruba 16% zo vSetkych nezamestnanych) v dosledku nestiladu
potrieb vzdelavania a trhu prace. Kritick( skupinu tvoria aj nezamestnani nad 50 rokov (takmer
26% zo vSetkych nezamestnanych), ktorych pocet narastd aj v stvislosti s postivajicou sa
vekovou hranicou odchodu do dochodku. Viac ako polovica nezamestnanych je v evidencii
uradov prace dlhsie ako 12 mesiacov, pricom najpocetnejSiu skupinu z celkového poctu
uchadzacov o zamestnanie (nie¢o cez 40%) tvoria ti, ktori st v evidencii viac ako 48 mesiacov
(viac ako 4 roky). Napriek klesajucej miere nezamestnanosti ich poéet v roku 2015 narastol a je

vel’ky predpoklad, Ze tito uchadzaci o zamestnanie sa nikdy nevratia na trh prace.

Vzhl'adom na poskytnutie uceleného obrazu o Zivotnom cykle zamestnanca je potrebné
posudzovat’ zamestnanecké prostredie v niekol’kych rovinéch, a to ich mzdové, pracovnopravne
a socialne podmienky. Je potrebné analyzovat pracovné prostredie vratane vizieb medzi

pracovnymi podmienkami, makroekonomickych prostredim a stavom a vyvojom na trhu prace.

Vyprodukované ,,bohatstvo‘ krajiny pohlcuju zisky firiem

Z hladiska zamestnaneckého prostredia a Zzivotnej urovne pracujucich je klIacovym
ukazovatel'om podiel miezd na HDP. Vyjadruje totiz, akt Cast’ z hospodarskeho rastu dostana
zamestnanci v podobe mzdy. Na Slovensku je HDP ,,tahany* ziskami firiem, to znamena, Ze z
,bohatstva krajiny* si najviac berti firmy v podobe ziskov. Podiel miezd na HDP je na
V slovenskych podmienkach je vel'mi nizke ohodnotenie zamestnancov, ktoré nejde na tkor
ani tak investicii, ale rasticich ziskov firiem, ktoré st spojené s ,,pohlcovanim® vysokej

produktivity prace a na ikor zamestnanosti. Vi¢§ina krajin EU mé podiel miezd na HDP nad
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45%. Naopak podiel ziskov firiem na HDP je na Slovensku 3. najvyssi v EU a najvyssi v

krajinach V4.

Setrenie nakladov na ikor zamestnancov

Z dovodov tzv. optimalizacie a flexibility, presnejsie, aby si firmy Setrili mzdové naklady, bola
najma v krizovom obdobi vel'ka ¢ast’ zamestnancov pracujucich na plny pracovny ¢as presunuta
na iné formy prace. Oproti roku 2008 sa ich pocet viac ako zdvojnasobil. Firmy presuvaja
zamestnancov z plného pracovného casu na krat$i. Zatial o Cast’ zamestnancov moze
vyhladavat takato formu pracovného Casu, ¢ast’ zamestnancov ma problém néajst’ si dodatocny
Gvizok, nakol’ko vyplatena mzda z takéhoto uvizku nepokryva ich Zivotné naklady. Dalsou
deformaciou trhu prace je praca na dohody, ked” sa pomocou dohdd obchéadzalo platenie
odvodov. V sucasnosti st uz aj takito zamestnanci povinne posteni na G¢ely nemocenského a
dochodkového poistenia, ako aj poistenia v nezamestnanosti ¢i zdravotného poistenia.
Vynimkou su Studenti a poberatelia starobnych, invalidnych a vysluhovych déchodkov. Z
povinného poistenia zamestnancom plyna aj naroky — napriklad na davky nemocenského
poistenia, vratane naroku na ndhradu prijmu pocas prvych 10 dni praceneschopnosti, na davky
v nezamestnanosti a samozrejme 1 na davky z dochodkového poistenia. Toto opatrenie sa
prejavilo vo vyraznom poklese pocétu pracujucich na dohody o vykonani prace a pracovnej

¢innosti.

Mzdové naklady = ,,zataz pre slovenskych zamestnavatelov?*

Slovensko mé siedme najnizsie priemerné nadklady na zamestnanca spomedzi 31 krajin Eur6py
- vo vyske 8,50 € na hodinu, ¢o je aj aktualna vySka minimalnej hodinovej mzdy v Nemecku.
Z krajin V4 mé vysiie naklady len CR. Z pohladu eurdpskeho porovnania ma Slovensko
relativne vysokil produktivitu prace (tvori az 80% priemernej produktivity v EU), ale ma 7.

v

len 1/3 europskych. Europsky statisticky turad sleduje aj pomer medzi minimalnou a priemernou
mzdou u relevantnych krajin. Z tohto porovnania vyplyva, Ze spolu s Ceskom mame najnizsi
podiel minimalnej mzdy na priemernej, ¢o je v rozpore s odporu¢anim Europskeho vyboru
socidlnych prav, aby minimalna mzda dosahovala asponi 60% priemernej mzdy. Vybor navyse
prisiel k zaveru, ze situacia v SR nie je v sulade s ¢lankom 4 §1 Eurdpskej socidlnej charty,
ked’ze minimélna mzda nezabezpecuje dostojni Zivotnu uroven. Argumenty, ze kazdé zvySenie
platu alebo minimalnej mzdy znizi konkurencieschopnost’ slovenskych podnikov a bude

likvidacné neobstoji.

85



Social Partnership in 21st Century: the Ways Forward
Socialne partnerstvo v 21. storoci: cesta vpred

Mzda ako motivaény faktor

Narastajtci podiel zékladnej mzdy je pozitivny ukazovatel, ked'ze zakladna mzda nie je
ovplyvnena ziadnymi kritériami a ide 0 ti ¢ast’ mzdy, ktori ma zamestnanec garantovand.
Roézne priplatky, ndhrady mzdy a odmeny st ovplyvnené zdkonnymi néarokmi, narokmi
vyplyvajucimi z kolektivnych zmlav, alebo su podmienené vykonnostnymi, pripadne
subjektivnymi faktormi. Zvysenie zakladnej mzdy by vSak nemalo ist na ukor znizovania
ostatnych priplatkov, ako prémie, odmeny a nahrady mzdy. Ide najmi o pripady, ked sa
nahrady stavaju sucastou zékladnej mzdy, ale nezodpovedaju skutocnému vykonu

zamestnanca.

Priplatky nad ramec zakona

Rozsah zdkonom garantovanych réznych foriem priplatkov je nepomerne vacsi vo verejnom
sektore oproti sukromnému. Ten upravuje Zakonnik préace, pricom priaznivej$ie podmienky je
mozné dohodnut’ v kolektivnych zmluvach. lde napriklad o mzdové zvyhodnenia za pracu v
sobotu alebo nedel’'u, kde sadzba dosahuje 41,6% priemerného zarobku. Z uvedeného vyplyva,
ze zakonna Uprava, ktora by nariad’ovala priplatky pre zamestnancov pracujucich v sobotu
alebo nedel'n by mohla byt ur€end minimale vo vyske 50% priemerného zarobku a firméam,
ktoré ju uz poskytuju, by nevytvarala dodato¢ny naklad. Firmy, ktoré nechcu, alebo nemaju
moznost’ takuto nahradu poskytovat by prerusili na vikend ¢innost’ a zamestnanci by mali narok

na odpocinok.

PohPad na ,,neumerné*“ danovo-odvodové zat’aZenie

Vseobecne moZno povedat, ze mame vysoké danovo-odvodové zataZenie faktoru prace.
datiové zatazenie v EU, ale 11. najvyssie odvodové zataZenie. Odmena za vykonani pracu,
ktori nakoniec zamestnanec dostane, zostava na Slovensku velmi nizka. V eurdpskom
porovnani ma slovensky zamestnanec stdle 7. najnizsi Cisty prijem a odvodové zataZzenie k
priemernému hrubému prijmu je 12. najvys§ie v ramci EU. Od 1.1.2015 sa sice zadala
uplatiiovat’ odvodova odpocitateI'na polozka, ktorej cielom je zvysit' Cisté prijmy, ale tyka sa
len zamestnancov s hrubym prijmom do 570 €/mesacne, na priemernych prijmoch sa jej G€inok

neprejavil.
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Forma pracovného ¢asu ako benefit

Konto pracovného ¢asu zacali vyuzivat’ asi 4% organizacii, v roku 2015 to bolo 4,4%. Zavedeny
pruzny pracovny ¢as ma 25,1% organizacii. Pruzny pracovny Cas je povazvany za jeden
Z benefitov, ktory zamestndvatelia svojim zamestnancom poskytuji. Dava zamestnancom
moznost’ rozvrhnut’ si pracu podl'a svojich potrieb. V eurdpskom porovani ma Slovensko 7.
najdlhsi pracovny tyzdefi. D1hsi ma len Pol'sko & Ceska republika. Zamestnanci krajin EU
odpracuju v priemere 36,3 hodin tyzdenne. Zamestnanci zamestnani na plny pracovny tvézok
odpracujt v priemere 40,3 hodin tyZdenne a na krat$i pracovny uvéizok je to v priemere 20,5

hodin.

Dovolenka — ¢as na regeneraciu ¢asto supluje PN-ku

Dovolenka je vyznamnym faktorom ovplyvitujicim zdravie a vykonnost’ zamestnanca. Takmer
26% firiem poskytuje svojim zamestnancom dovolenku nad ramec Zakonnika prace vo vymere
5 dni. Osoby, ktoré dovifsili 33 rokov, maju automaticky narok na d’alSich 5 dni dovolenky.
Tato uprava sice sposobila, ze niektoré firmy prestali poskytovat’ d’alSiu dovolenku nad ramec
Zakonnika prace, zarovenl vSak maji zamestnanci garantované zvySenie dovolenky

Vv produktivnom veku a zvySuje sa sulad pracovného a rodinného Zivota.

Strajk - istavny nastroj na presadzovanie prav si zamestnanec ,,zaplati®

Pravo na §trajk zamestnancovi zaruéuje Ustava SR. Ide o nastroj na ochranu ekonomickych a
socidlnych zdujmov zamestnancov v spojeni s rieSenim ekonomickych otdzok a otdzok
socialnej politiky. Strajk predstavuje poslednii moznost zamestnanca presadit’ svoje prava.
Zamestnanci sa Castokrat obavaju ist do natlakovych akcii z dovodu strachu zo straty
zamestnania. Za Uc¢ast’ na Strajku neprisliicha zamestnancovi ndhrada mzdy, je povinny platit’
zdravotny odvod, ¢o zamestnancom moze sposobit’ az existencné problémy. Zamestnanec je

V podstate povinny ,,zaplatit’ si a€ast’ na Strajku®.

Socialny fond ako ,,fond zavodného stravovania“?

Zéakladny nastroj realizacie socialnej politiky sa z velkej Casti meni na fond stravovania.
Sposobené je to povinnostou zapocitat’ vSetky zdanite'né plnenia, teda aj plnenia poskytované
zo Socialneho fondu (okrem socidlnej vypomoci z dovodu umrtia blizkej osoby, odstraiiovania
alebo zmiernenia nasledkov Zivelnych udalosti) do vymeriavacieho zakladu na platenie dani a
odvodov. Pomohla by pravna uprava, ktord by zabezpecila ,,0slobodenie* niektorych d’alSich

plneni od dani a odvodov. Nazov ,,socialny* by tak dostal opodstatnenie.
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Rovnopravnost’ Zien na trhu prace

Podiel pracujucich zien na celkovej zamestnanosti klesa a zvySuje sa pocet nezamestnanych
Zien. Zeny si znevyhodiiované uZ pri pracovnych pohovoroch, najmi z doévodu ich
starostlivosti o deti. Ich uplatnenim st najmé sluzby a obchod. Na riadiacich poziciach je zien
len nieco cez 1% a tento podiel dokonca kazdoroc¢ne klesa. Zamestnané Zeny v sumare
nezarabaju ani priemerni mzdu v ndrodnom hospodarstve, pricom ich priemerna mzda je len

necelych 78% mzdy muza.

Pracovné tirazy a choroby z povolania

Vyvoj celkovej pracovnej tirazovosti ma v Slovenskej republike, nasledkom prijatych opatreni,
ale aj nasledkom krizového znizovania zamestnanosti, klesajuci trend. V roku 2015 bolo
registrovanych celkovo 9 036 pracovnych Urazov. Z uvedené¢ho poctu bolo 57 zdvaznych
pracovnych trazov s nasledkom smrti a 162 zavaznych pracovnych trazov s tazkou ujmou na
zdravi. Co sa tyka chordb z povolania, tie vznikaju v pri¢innej stvislosti s pracovnou ¢innostou,
pri¢om sa skuma pritomnost’ rizikovych faktorov na pracovisku, ktoré zapricinili vznik choroby
z povolania. Tieto faktory musia byt aj objektivne potvrdené. Az vtedy sa z bezného ochorenia
stava choroba z povolania. Castym fenoménom v mnohych podnikoch je prestivanie vysoko
rizikovych ¢innosti na Zivnostnikov a samostatne zarobkovo ¢inné osoby. Tu je aj najvacsi
problém v tvorbe zdravych pracovnych podmienok, lebo zdravotné hl'adiska sa u tychto osob
Casto z existenénych dovodov nerieSia a odsuvaju. V roku 2015 bolo na Slovensku v
organizaciach spadajicich do pdsobnosti organov inSpekcie prace evidovanych 236 hlaseni

chordb z povolania a 33 ohrozeni chorobou z povolania.

Fond urazového poistenia alebo fond starobného poistenia?

Fond trazového poistenia v Socidlnej poistovni je vyrazne prebytkovy a uz od zaciatku
poistenia sa mnoho rokov vyuZiva na ¢iastocné krytie deficitu ostatnych poistnych fondov. Az
60% z vytvorenych prostriedkov fondu sa pouziva na krytie deficitu Socidlnej poistovne, len
28% sa pouzije na vyplatenie davok a 12% sa ponechd ako zostatok na nasledujuci rok. Na
Slovensku je v sucasnosti nesystémové a prevazne ,,administrativne rieSenie* odskodiiovania
pracovnych urazov a chorob z povolania. V budicnosti by sa mala presadzovat’ myslienka
zriadenia uplne nového, jednotného, samostatného urazového poistenia pracovnych urazov a
chorob z povolania, ktoré by na bipartitnom principe spravovala jedna Standardnéd urazova

poistoviia. Tato poziadavka sa presadzuje dlhodobo, ale zatial’ nebol takyto zakon prijaty.
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Zakon o urazovom poisteni by mal motivovat’ zamestnavatel'ov vytvarat’ podmienky pre pracu

bez pracovnych trazov.

Dostojna praca v slovenskych podmienkach
Zabezpecenie dostojnej prace patri medzi priority odborov aj Medzinarodnej organizacie prace,
¢i Eurdpskej tnie. Dostojna praca je jednym z néstrojov podpory zamestnanosti. Zamestnanec

pri vykone svojej prace ma narok aj pravo na primerané pracovné podmienky.

Pri analyzovani zamestnaneckého prostredia je nevyhnutné sledovat aj diskriminaciu na
pracovisku a nové aspekty prace, akymi su mobbing a bossing, ktoré sa Coraz Castejsie stavaju
jeho sucastou. Pravna uprava problematiky Sikanovania na pracovisku (mobbing/bossing)
neexistuje. Z dovodu zavaznosti tohto problému je preto potrebné prijat’ prisluSni pravnu
upravu. Ako nevyhnutné sa javi zakotvenie efektivnych preventivnych opatreni zo strany Statu
a zamestnavatel'ov, postupov vysporiadania sa s uz existujucim Sikanovanim, ako aj Gpravu
primeranej kompenzicie posSkodenému zamestnancovi. Mobbing sa Casto objavuje na
pracoviskach, ktoré st typicky hierarchické - armada, policia, Stidtna sprava, ale aj v oblasti
Skolstva ¢i zdravotnictva. V tychto prostrediach je totiz sti€ast'ou hierarchie aj silna neoficidlna
hierarchia. Je mozné uvazovat’ o navrhoch doplnenia slovenskej pravnej upravy, a to najmi

v Zéakonniku prace a v zdkone o BOZP.

Skoné¢enie pracovného pomeru — chybajica vyvazenost’ solidarnosti a zasluhovosti

V stikromnom sektore len 8,4% firiem dojednalo zvySené odstupné nad ramec Zakonnika prace,
Vv priemernej vyske 2,5 nasobku priemerného zarobku. Zvysené odchodné nad ramec Zakonnika
prace malo 8,8% firiem, v priemere 2,3 nasobku priemerného zarobku. Vo verejnom sektore je
zvysenie odstupného a odchodného rieSené prevazne v kolektivnych zmluvach vyssieho stupnia
pre zamestnancov pracujucich vo verejnom zaujme a V Statnej sluzbe. V roku 2014 bola
Vv pripade odstupného vyjednana iba moznost’ dohodnut’ priaznivejsie podmienky v podnikovej
kolektivnej zmluve. V pripade odchodného patri zamestnancovi nad rdmec zékona odchodné
vV sume jedného funkéného platu a v podnikovej kolektivnej zmluve mozno dohodntt
priaznivejSie podmienky. V kolektivnych zmluvach vysSieho stupfia pre zamestnancov
pracujucich vo verejnom zaujme a V Statnej sluzbe sa dlhodobo nedari dojednat’ priaznivejSie
podmienky v oblasti odchodného a odstupného. Dojednanie odkazujice na podnikové
kolektivne zmluvy je nedostato¢né, nakol'’ko na podnikovej irovni je takmer nemoZzné vyjednat’

priaznivejSiu upravu.
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Po skonceni pracovného pomeru zostava zamestnancovi len davka v nezamestnanosti, ktora je
zakladnym podpornym prvkom na preklenutie obdobia, ked’ sa ocitol bez zamestnania. Davka
nie je plnohodnotnou nahradou prijmu a poskytuje sa len na obmedzené obdobie na pokrytie

zékladnych zivotnych potrieb.

Kvalitné zamestnanecké prostredie je zakladnym predpokladom ,,zdravého* rastu ekonomiky.
Pre Slovensko, ako krajinu nachadzajlicu sa v procese sustavného dobiehania trovne
najrozvinutej$ich ekonomik, ma zlepSovanie pracovnych podmienok nenahraditel'ny vyznam a
predstavuje zasadny faktor rastu Zivotnej urovne. Konfederacia odborovych zvdzov SR sa aj
nad’alej bude usilovat’ o dosiahnutie takého vysledku, ktorym by mal byt model garantujici
ochranu zamestnancov s predpokladanym rastom Zzivotnej trovne, efektivny socidlny dialog,
primerand socialna starostlivost’ pre vSetkych obCanov a spravodlivé prerozdelenie prijmov
V ramci celej spolocnosti. V tejto suvislosti bude KOZ SR aktivne participovat’ na tom, aby
pracovnopravna ochrana zaruCovala zamestnancom dostatoni mieru ochrany priamo zo
zékona a dostojné pracovné podmienky, najmé spravodlivé mzdy a platy, bezpecnu pracu,
rovnaké zaobchadzanie, odborny a profesijny rast a umoziiovala im zosuladit’ ich pracovny a

rodinny zivot.
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Participacia zastupcov zamestnancov pri tvorbe pramenov pracovného

prava

Andrea OLSOVSKA*?

Uvod

Prava*® a povinnosti zamestnancov a ich pracovné podmienky su upravené vo viacerych
druhoch prameniov prava. Ked'ze je zavisla praca vykonavana tak v oblasti sikromnej sféry,
ako aj v oblasti verejnej ¢i Statnej spravy, pozornost’ sustredime na charakter tych pramenov
prava, ktoré su typické pre oblast’ pracovného prava a na tvorbe ktorych vyrazne participuju

zastupcovia zamestnancov v podnikatel'skej sfére.

Zastupcovia zamestnancov st podla § 11a Zakonnika prace (zédkon ¢. 311/2001 Z.z. Zakonnik
prace v zneni neskorSich predpisov, ucinny ku ditu 1.6.2016, d’alej len ,,Zadkonnik prace*)
prislusny odborovy organ, zamestnaneckd rada alebo zamestnanecky dovernik. Zastupcom
zamestnancov je podl'a Zakonnika prace aj zastupca zamestnancov pre bezpeénost’ a ochranu
zdravia pri praci podl'a osobitného predpisu (zakon ¢. 124/2006 Z.z. o bezpec¢nosti a ochrane
zdravia pri praci). Odborovd organizdcia je v zmysle § 230 Zakonnika prace obcianske
zdruzenie (pravnickd osoba) podla osobitného predpisu (zakon ¢. 83/1990 Zb. o zdruzovani
obcanov, eviduje sa na Ministerstve vnttra SR). Aby mal zamestnavatel’ vedomost’, Ze u neho
pdsobi socidlny partner, odborové organizacia je povinna pisomne informovat’ zamestnavatel'a
0 zacati svojho pdsobenia u zamestnavatel'a a predloZit’ mu zoznam ¢lenov odborového organu
(§ 230 ods. 1 ZP). Zamestnanecka rada je podla § 233 Zakonnika prace organ (bez pravnej
subjektivity), ktory zastupuje vSetkych zamestnancov zamestnavatel'a. Zamestnanecka rada
moze poOsobit u zamestnavatela, ktory zamestnava najmenej S50 zamestnancov (U
zamestnavatel'a, ktory zamestndva menej ako 50 zamestnancov, ale najmenej troch

zamestnancov, moze posobit’ zamestnanecky dovernik).

“2 doc. JUDr. Mgr. Andrea OlSovskd, PhD., Katedra pracovného prava a prava socidlneho zabezpecenia, Trnavska
univerzita v Trnave, Pravnicka fakulta.

% Clanok bol vypracovany v ramci rieSenia projektu Agentiry na podporu vyskumu a vyvoja (APVV-14-0061):
,»Rozsirovanie socialnej funkcie slovenského sukromného prava pri uplatiiovani zasad eurdpskeho prava”
(zodpovedny riesitel’ doc. JUDr. Monika Jur¢ova, PhD.)
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U zamestnavatel'a moze posobit’ bud’ odborovéa organizacia (alebo aj viacero odborovych
organizacii), alebo zamestnanecka rada, alebo aj zamestnanecka rada a odborova organizacia,
pripadne u zamestnavatel'a nepdsobi ziadny zastupca zamestnancov (zamestnanci maji pravo
si zvolit’, pripadne aj nezvolit’ svojich zastupcov). Vzhl'adom na to, Ze u zamestnavatel'a moze
pOsobit’ viacero zastupcov zamestnancov, Zakonnik prace riesi taktto situdciu vymedzenim ich
uloh. Ak u zamestnavatel’a pdsobia popri sebe odborova organizacia a zamestnanecké rada,
patri odborovej organizacii pravo na kolektivne vyjednavanie, na kontrolu plnenia zavizkov
vyplyvajtcich z kolektivnych zmlav, na spolurozhodovanie a kontrolnti ¢innost’ ako aj na
informacie, a zamestnaneckej rade patri pravo na prerokovanie a informacie (§ 229 ods. 7

Zakonnika prace).

Vnitropodnikové normativne akty

Mozno uviest, Ze beznym pramenom prava, na tvorbe ktorého participujii zastupcovia
zamestnancov je vnutropodnikovy normativny akt. Organiza¢na funkcia ako vyznamna funkcia
pracovného prava (riadiaca alebo organizatorska funkcia) umoznuje zamestnavatelovi
organizovat’ a riadit’ pracu zamestnancov. Pracovné pravo ako také ni¢ neorganizuje, urcuje len
prava a povinnosti a garantuje ich realizaciu prostrednictvom subjektov pracovného prava,
organizovanie je mimopravnou kategoriou. (Galvas. 2007 : 1008). Za Specificky prejav
organiza¢nej funkcie pracovného prava sa povazuje to, ze vytvara ramec a podmienky, za
ktorych sa uskutociiuje pracovny proces, stanovuju sa pravidld, hranice a nastroje dispozi¢ne;j
pravomoci zamestnavatel'a. Za prejav organizacnej funkcie pracovného prava sa v uzSom
zmysle slova povazuje pdsobenie noriem pracovného prava na zabezpeCenie fungovania
pracovného procesu. Normy pracovného prava tak sliZia organizovaniu pracovného procesu.
Aby mohol zamestnavatel' riadit’ pracovny proces, Zakonnik prace mu neposkytuje vela

pravnych nastrojov. (Galvas. 2007 : 1008).

Za pravne nastroje, ktoré ma zamestnavatel’ k dispozicii, aby mohol riadit’ pracovny proces, sa
povazuje pokyn zamestnavatela, ktory moZze mat charakter pravneho tkonu alebo iného
prejavu vole. Pokyn mézZe mat’ aj charakter vnutorného predpisu zamestnavatela. (Galvas.
2007 : 1009). Charakter pokynu zamestnavatel'a zavisi od toho, ¢i sposobuje vznik, zmenu
alebo zéanik prava alebo povinnosti vyplyvajicej z pracovnopravneho vztahu (napr. vyslanie

zamestnanca na pracovnu cestu) alebo len organizuje pracovny proces (napr. urcenie zaciatku
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a konca pracovnej zmeny). Pozornost’ budeme venovat’ normativnemu pravnemu aktu, ktory

nema len organiza¢ny charakter.**

Mozno uviest’, Ze vnutropodnikovy normativny akt je pramenom, ktory zaklad4 pracovné alebo
mzdové podmienky, d’al§ie prava zamestnancov, ¢ dopliiia, konkretizuje pracovnopravne
predpisy, (Stefko, 2010 : 61) musi byt’ v silade s pravnymi predpismi a ma hybridni
povahu. Na jednej strane ma normativnu povahu a na druhej strane z hl'adiska ich platnosti
a neplatnosti sa posudzuje ako pravny ukon. Tento predpis moze len konkretizovat’, dopliiat
prava a povinnosti zamestnancov zohladnujuc Specifikd zamestnavatela, nesmie ukladat
povinnosti nad ramec pravnych predpisov a podmienok dohodnutych v pracovnej zmluve,
kolektivnej zmluve. Co sa tyka prava zamestnancov, mozno uviest, Ze mozno v filom upravit’
také pracovné podmienky, ktoré st v prospech zamestnanca, aj ked’ su nad ramec zakonne;j
upravy (samozrejme za podmienky, ze takéto pracovné podmienky zdkonna Gprava umoziluje;

mozno uplatnit’ zasadu, je dovolené vSetko, ¢o nie je zakdzané).

Vnutropodnikové normativne akty moéze vydat zamestnavatel' na zdklade splnomocnenia
v Zakonniku préce a pracovnopravnych predpisov (pozornost’ bude venovand tym predpisom,
ktoré zamestnavatel’ moze vydavat, nie tym, ktoré je povinny vydat’ podl'a napr. osobitnych
predpisov, ako je napr. oblast’ bezpecnosti a ochrany zdravia pri praci, pre ktoré obvykle
osobitny predpis stanovuje najmi obsahové nalezitosti, formalne naleZitosti ¢i spdsob ich
vydavania ¢asto neupravuje a preto mozno vychadzat’ aj zo vSeobecnych zaverov uvedenych v
¢lanku). Vnutropodnikové normativne akty konkretizuji prava a povinnosti, ktoré¢ vyplyvaju
Z pracovného pomeru (ich rozsah je teda obmedzeny). Maji povahu normativneho aktu, ale
neuplatiiuje sa u nich prezumpcia spravnosti (tak ako pri v§eobecne zavédznych pravnych
predpisoch), ,.a preto neplatnost' ich ustanoveni mozno posudzovat podla ustanoveni
Zakonnika prdce, resp. Obcianskeho zakonnika o neplatnosti pravnych ukonov*. (Barancova —
Schronk, 206 : 74). V tedrii su oznaCované aj ako lokalne pramene pracovného prava (ked’ze

ich uizemnd posobnost’ je obmedzend). (Galvas, 2004 : 47).

4 Vzhladom na $irSiu koncepciu pravneho ukonu je diskutabilné, ¢i vietky pokyny zamestnavatel’a, interné
predpisy maju povahu pravneho tikonu. Ak vezmeme do uvahy, Ze ak spdsobuju pravne nasledky, mozno uvazovat’
0 pokyne zamestnavatel’a, o vnitornom predpise zamestnavatel'a ako o pravnych ukonoch. V pripade, Ze by bola
na ich zaklade len organizovana ¢innost’ zamestnavatela, mozno konstatovat, ze v tom pripade nespdsobuju
pravne nasledky, a nemaju teda povahu pravnych tikonov. Ur¢enie povahy pravneho ukonu bude preto zavisiet od
ich obsahu a tucelu.
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Ked’ze vnutropodnikovy normativny pravny akt nema povahu vSeobecne zavizného pravneho
predpisu publikované v Zbierke zdkonov, je potrebné jeho zverejnenie. Spdsob zverejnenia
je u zamestnavatel'ov rozny (napr. na vyveske pristupnej vSetkym zamestnancom, na intranete),
avsak zverejnenie by malo byt také, aby zamestnanci mali vedomost’ o tom, kde sa obvykle

interné predpisy zamestnavatel'a zverejiiuju a mali k nim kedykol'vek pristup.

Vzhl'adom na to, Ze interné predpisy zamestnavatela nie su publikované v Zbierka zdkonov
a neplati tak princip neznalost’ zakona (prava) neospravedliiuje, je potrebné oboznamit’
zamestnancov s tymto predpisom, ak zamestnavatel’ pozaduje, aby boli nim viazani. Zakonnik
prace neupravuje, akym spdsobom je potrebné zamestnancov oboznamit’. Ci staéi formélne
oboznamenie (skiima sa napr. ¢i zamestnanec podpisal oboznamenie sa s predpisom) alebo je
potrebna materialna oboznamenost’ (skima sa, ¢i zamestnanec realne rozumie predpisu, znalost’
predpisu sa preskusala a pod.). Dalfou otazkou je to, & postatuje bezné oboznamenie sa
zamestnanca alebo je potrebné riadne oboznamenie sa s internym predpisom (aky je medzi nimi
rozdiel, napr. pre Gcely liberacie zamestnavatel'a podl'a § 196 ods. 1 Zakonnika prace sa skiima,
¢1 bol zamestnanec riadne oboznameny napr. s predpismi BOZP). Zavisi tak od charakteru
zamestnavatel'ského subjektu ako aj povahy a rizikovosti prace zamestnanca, aky spdsob
oboznamenia zamestnavatel’ zvoli (malo by ist’ o taky spdsob obozndmenia, ktory mozno od
zamestnavatel'a spravodlivo vyzadovat, napr. inak by sa malo postupovat v pripade
zamestnanca ¢aSnika a inak v pripade zamestnanca obsluhujiceho zariadenie jadrovej
elektrarne). Doélezité je, aby zamestnavatel mal o obozndmeni zamestnancov s internym
predpisom ddokaz (napr. zamestnanci potvrdia svojim podpisom, Ze boli na Skoleni oboznadmeni

S vnatornym predpisom).

Zakonnik prace neobsahuje podrobnu Upravu vydavania internych predpisov. Zakonnik prace
upravuje v § 84 len postup vydavania pracovného poriadku. Pozaduje, aby bol pracovny
poriadok vydany po predchadzajicom sihlase zastupcov zamestnancov, inak je neplatny.
Pracovny poriadok blizsie konkretizuje v sulade s pravnymi predpismi ustanovenia Zakonnika
prace podl'a osobitnych podmienok zamestnavatel’a (§ 84 ods. 2 Zakonnika prace) a je zavidzny
pre zamestnavatela a pre vSetkych jeho zamestnancov. Nadobuda G¢innost” diiom, ktory je v
fom urceny, najskor vSak dnom, ked’ ho zamestnavatel zverejni (§ 84 ods. 3). Kazdy
zamestnanec musi byt s pracovnym poriadkom obozndmeny a sticasne musi byt pracovny

poriadok kazdému zamestnancovi pristupny (§ 84 ods. 4 Zakonnika prace).
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Z vyssie uvedeného tak vyplyva, ze pracovny poriadok musi byt’ (i) vydany s predchadzajiucim
stihlasom zastupcov zamestnancov, (ii) zverejneny (poziadavky materialnej publikacie) a (iii)

zamestnanec musi byt s nim oboznadmeny.

Zakonnik prace d’alej uz neupravuje, akou formou maju zastupcovia zamestnancov prejavit’
svoj suhlas. Otazne je, ¢i suhlas mézu zastupcovia zamestnancov nasledne odvolat’. Ak by sme
vychadzali z principu pravnej istoty a povahy pracovného poriadku ako pramena prava
moznost’ kedykol'vek vziat’ spét’ suhlas by bolo mozné povazovat’ za nepripustné. Obvyklé je,
ze zastupcovia svoj suhlas s pracovnym poriadkom prejavia formou podpisu po rokovaniach so
zamestnavatelom. Proces a podmienky vydania pracovného poriadku moéze eSte navyse
upravovat’ aj kolektivna zmluva (v takomto pripade pre platnost’ vydania pracovného poriadku
je potrebné dodrzat’ prislusné ustanovenia kolektivnej zmluvy). Ak u zamestndvatel'a neposobia
zéastupcovia zamestnancov, moze zamestnavatel’ vydat’ pracovny poriadok sam. Podl’a § 12 ods.
1 Zakonnika prace ak sa podl'a Zakonnika prace vyzaduje sthlas zastupcov zamestnancov alebo
dohoda s nimi, zamestnavatel’, u ktorého nepdsobia zastupcovia zamestnancov, méze konat’
samostatne; to neplati, ak Zakonnik prace ustanovuje, Ze dohodu so zastupcami zamestnancov
nemozno nahradit’ rozhodnutim zamestnavatel’a (napr. dohoda o konte pracovného Casu). Ak
Zakonnik prace ustanovuje, Zze dohodu so zéstupcami zamestnancov nemozno nahradit’

rozhodnutim zamestnavatel’a, tito dohodu nemozno nahradit’ ani dohodou so zamestnancom.

Okrem pracovného poriadku moze zamestnavatel’ vydat’ aj iné vnutropodnikové normativne
akty (pre vnutorné predpisy zamestnavatel'a sa pouzivaji rozne nazvy, napr. smernica, stanovy,
poriadok a pod.). Vzhl'adom na to, ze pracovnopravne predpisy pre vSeobecné vnutorné
predpisy zamestnavatela neupravujii podmienky ich vydania ani obsahové naleZitosti (ak
neuvazujeme napr. o normach spotreby prace), vychadzajiuc analogicky z Upravy vydavania
pracovného poriadku, vnatorné predpisy zamestnavatel'a by mali byt’ platné za podmienky, Ze
su v sulade so vSeobecne zaviznymi pravnymi predpismi a pre ich zavdznost’ sa vyZaduje, aby
boli zamestnanci s nimi riadne oboznameni. Ako bolo uvedené, nie kazdy vnutropodnikovy
predpis vydany zamestnavatelom je pramenom prava, rdzne Smernice, usmernenia, pokyny

totiZ nemusia zakladat’ prava a povinnosti zamestnancov, ale len riadit’ organizéciu prace.

Z dovodu zabezpeCenia ochrany zamestnancov, Zakonnik prace pocita S ingerenciou
zastupcov zamestnancov aj pri vydavani internych predpisov, aj ked’ tato povinnost' je

stanovena len pri Uprave pracovného poriadku. Je otdzne, ¢i zamestnavatel je povinny vydavat
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iné interné predpisy ako pracovny posudok tiez s predchadzajucim suhlasom zastupcov
zamestnancov, ak u neho posobia. Ked’ze nie je dostatocne pravne upraveny rozdiel medzi
obsahom pracovného poriadku a inych internych predpisov a v pripade, ak neexistuje dohoda
(pripadne ustanovenia v kolektivnej zmluve) medzi zamestnavatelom a zastupcami
zamestnancov o podmienkach vydavania internych predpisov, zamestnavatel’ méze postupovat’
autonoémne. Samozrejme, zamestndvatel nesmie jednostranne internym predpisom zakotvit
povinnosti zamestnancov nad zakonny ramec a nad rdmec dohodnutych pracovnych

podmienok.

Narozdiel od slovenskej pravnej upravy, ¢eska pravna uprava konkrétnejsie upravuje charakter
a postup vydavania vnutornych predpisov priamo v zakone, zakone ¢. 262/2006 Sb. zakonika
prace v platnom zneni (d’alej len ,,éesky zadkonnik prace®). Je vSak otdzne, Ci tito pravna Gprava
predpis vydava. Podl'a § 305 ods. 1 ¢eského zédkonnika prace vnutorny predpis nesmie ukladat’
povinnosti zamestnancom, na ten ucel je pracovny poriadok. Vnutorny predpis musi byt
vydany pisomne, nesmie byt v rozpore s prdvnymi predpismi ani vydany so spétnou
ucinnost’ou, inak je neplatny v celosti alebo v dotknutej ¢asti. Ak nejde o pracovny poriadok,
vydava sa interny predpis spravidla na neurcity ¢as, najmenej vSak na obdobie jedného roka, ak
ide 0 predpis tykajuci sa odmenovania, méze byt vydany aj na krat$iu dobu. Vnuatorny predpis
je zavizny pre zamestnavatel’a a vSetkych zamestnancov, nadobuda G¢innost’ ditom, ktory je

V flom stanoveny, najskor vSak diiom, kedy bol u zamestnavatel'a vyhlaseny.

Co sa tyka oboznamenia, ¢esky zakonik prace podla § 305 ods. 4 pozaduje, Ze zamestnavatel
je povinny zamestnanca oboznamit’ s vydanim, zmenou alebo zrusenim vnutorného predpisu
najneskor do 15 dni. Tento predpis musi byt vSetkym pristupny vSetkym zamestnancom

a zamestnavatel’ je povinny uschovat’ ho po dobu 10 rokov odo dita skonéenia jeho platnosti.*®

45 (1) Zaméstnavatel miize vnitfnim pfedpisem stanovit prava v pracovnépravnich vztazich, z nichz je opravnén
zameéstnanec, vyhodnéji, nez stanovi tento zakon. Zakazuje se, aby vnitini predpis ukladal zaméstnanci povinnosti
nebo zkracoval jeho préva stanovena timto zdkonem. Odchyli-li se zaméstnavatel od tohoto zakazu, nepfihlizi se
k tomu.

(2) Vnitini pfedpis musi byt vydan pisemné, nesmi byt v rozporu s pravnimi pfedpisy ani byt vydan se zpétnou
ucinnosti, jinak je zcela nebo v dotcené Casti neplatny. Nejde-li o pracovni fad, vyda se vnitini piedpis zpravidla
na dobu urcitou, nejméne vsak na dobu 1 roku; vnitini predpis tykajici se odménovani mize byt vydan i na kratsi
dobu.

(3) Vnitini pfedpis je zavazny pro zaméstnavatele a pro vSechny jeho zameéstnance. Nabyva ti€innosti dnem, ktery
je v ném stanoven, nejdfive v§ak dnem, kdy byl u zaméstnavatele vyhlasen.
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Osobitne je v § 306 Eeského zakonika prace zakotvena tiprava pracovného posudku.*® Pracovny
posudok ako osobitny druh vnatorného predpisu podrobnejSie upravuje prava a povinnosti
podl'a podmienok zamestnavatel'a a na rozdiel od slovenskej pravnej Upravy, predchadzajuci

suhlas na jeho vydanie, zmeny dava len odborova organizacia, ak pdsobi u zamestnavatel’a.

Kolektivna zmluva

Kolektivnu zmluvu (podnikovu ¢i kolektivnu zmluvu vyssieho stupfia) mozno vnimat’ ako taky
pramen pracovného préava, ktory obsahuje pracovné podmienky zamestnancov priaznivejsie
ako ich zakotvuje zdkonna uprava. Zamestnanci povazuju kolektivnu zmluvu za nastroj
zlepSenia pracovnych podmienok, pri¢om ¢asto obsahuje aj povinnosti zamestnancov. Ked'ze
kolektivnu zmluvu za zamestnancov uzatvaraji ich zastupcovia, ma sa za to, Ze povinnosti
zakotvené v nej su len také, s ktorymi su zamestnanci stotozneni a nezhorSuju ich postavenie
(v poslednom obdobi vSak badat’, ze mnoh¢ kolektivne zmluvy zakladaja viacej povinnosti nez
opravneni a vyhod pre zamestnancov). Hlavnou ulohou socidlneho partnera je ochrana
hospodarskych a socidlnych zaujmov zamestnancov, preto by bolo mozné konstatovat, ze
Z doévodu zachovania ochrany zamestnancov, by nemali socidlni partneri pripustit’ zakotvenie
takych povinnosti pre zamestnancov, ktoré ich neimerne zatazia a fakticky zhorSia ich

postavenie.

Podl'a § 229 ods. 6 Zakonnika prace zamestnanci maji pravo na kolektivne vyjednavanie len
prostrednictvom prislusného odborového organu. Odborovy organ podla § 231 ods. 1
Zakonnika prace uzatvara so zamestnavatel'om kolektivnu zmluvu, ktord upravuje pracovné

podmienky vratane mzdovych podmienok a podmienky zamestndvania, vzt'ahy medzi

(4) Zaméstnavatel je povinen zaméstnance seznamit s vydanim, zménou nebo zruSenim vnitiniho predpisu
nejpozdéji do 15 dnti. Vnitini predpis musi byt vSem zaméstnanclim zaméstnavatele piistupny. Zaméstnavatel je
povinen uschovat vnitini ptedpis po dobu 10 let ode dne ukonéeni doby jeho platnosti.

(5) Jestlize zaméstnanci vzniklo na zakladé vnitiniho predpisu pravo ze zékladniho pravo z pracovnépravniho
vztahu uvedeného v § 3, zejména mzdové, platové nebo ostatni pravo v pracovnépravnich vztazich, nema zruseni
vnitiniho pfedpisu vliv na trvani a uspokojeni tohoto prava.

46 Pracovni fad

(1) Pracovni fad je zvla§tnim druhem vnitiniho pfedpisu; rozvadi ustanoveni tohoto zdkona, popiipade zvlastnich
pravnich pfedpisti podle zvlastnich podminek u zaméstnavatele, pokud jde o povinnosti zaméstnavatele a
zaméstnance vyplyvajici z pracovnépravnich vztaht.

(2) Pracovni fad nemtize obsahovat tipravu podle § 305 odst. 1.

(3) Zamestnavatelé uvedeni v § 303 odst. 1 jsou povinni pracovni fad vydat.

(4) Zaméstnavatel, u kterého ptisobi odborova organizace, mize vydat nebo zménit pracovni fad jen s predchozim
pisemnym souhlasem odborové organizace, jinak je vydani nebo zména neplatné.

(5) Ministerstvo Skolstvi, mladeze a té¢lovychovy vyda v dohod¢ s Ministerstvem prace a socialnich véci vyhlasku,
kterou stanovi pracovni fad pro zaméstnance Skol a Skolskych zafizeni zfizovanych Ministerstvem Skolstvi,
mladeze a télovychovy, krajem, obci a dobrovolnym svazkem obci.
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zamestnavateI'mi a zamestnancami, vzt'ahy medzi zamestnavateI'mi alebo ich organizaciami a
jednou organizéaciou alebo viacerymi organizaciami zamestnancov vyhodnejSie, ako ich
upravuje tento zakon alebo iny pracovnopravny predpis, ak to tento zdkon alebo iny
pracovnopravny predpis vyslovne nezakazuje alebo ak z ich ustanoveni nevyplyva, Ze sa od
nich nemozno odchylit. V zmysle § 231 ods. 4 Zakonnika prace postup pri uzatvarani
kolektivnych zmlav ustanovuje osobitny predpis, ktorym je zakon o kolektivhom vyjedndvani
(zékon €. 2/1991 Zb. o kolektivnom vyjednavani v zneni neskorSich predpisov, ucinny
k 1.6.2016, dalej len ,,zdkon o kolektivnom vyjednavani®). Podl'a § 2 ods. 1 zakona
0 kolektivnom vyjednavani kolektivne zmluvy (odkaz na § 231 Zakonnika prace) upravuju
individualne a kolektivne vztahy medzi zamestnavatel'mi a zamestnancami a prava a povinnosti

zmluvnych stran.

Pracovnoprdvna teoria vychadza z toho, Ze hmotnopravne predpoklady pre kolektivne
vyjednévanie a podmienky pre uzatvorenie kolektivnej zmluvy s obsiahnuté v Zakonniku
prace (ako aj v d’al§ich pracovnopravnych predpisoch, napr. v zadkone o cestovnych nadhradach,
v zakone o minimalnej mzde alebo v zakone o socialnom fonde a pod.) a procesné otazky
kolektivneho vyjednavania st upravené najma v zdkone o kolektivnom vyjednévani. (Galvas,
2008 : 52). Obsahom kolektivnej zmluvy je teda urcenie pracovnych a mzdovych podmienok,
ktoré nie si upravené vSeobecne zaviznymi pravnymi predpismi alebo sice nimi upravené su,
ale len v minimalnom ¢i maximalnom rozsahu. (Galvas, 2008 : 52). Vo vztahu k obsahu
kolektivnej zmluvy mozno uviest’, Ze zmluvné strany maju moZnost’ dohodnut’ sa na takych
podmienkach, na akych maju zadujem s tym, Ze ich zmluvna vol'nost’ je viazand kogentnymi

normami.

Kolektivna zmluva pozostava z dvoch casti, a to normativnej (zakotvuje pracovné a mzdové
podmienky zamestnancov, Vv tejto Casti tak ,predstavuje objektivne prdvo, ktoré pésobi
nezavisle od véle ucastnikov a ma priamu a donucujiicu povahu*) (Barancova — Schronk, 2013
: 543) a zavizkovej Casti (zakotvuje prava a povinnosti zmluvnych stran kolektivnej zmluvy,
obsahuje teda vzdjomné prava a povinnosti zamestnavatel'a a odborovej organizacie), pricom
pramenom prava je jej normativna Cast’. (Barancova — Schronk, 2013 : 65)

»Kolektivne zmluvy sa od normativnych pravnych aktov odlisuju sposobom vzniku, obsahom
a subjektmi. Su zalozené na zmluvnom principe a mozu byt posudzované z hladiska ustanoveni
Zakonnika prace, resp. Obcianskeho zakonnika o neplatnosti pravnych ukonov.* (Barancova —

Schronk, 2013 : 543). Naroky, ktoré¢ vyplyvaju z kolektivnej zmluvy jednotlivym
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zamestnancom sa uplatiuju ako tie naroky zamestnancov, ktoré zamestnancom vyplyvaju

z pracovného pomeru. (Tkac, 2004 : 264).

Normativne ustanovenia kolektivnej zmluvy su pramenom prava, posobia sukromnopravne
(zmluvne, ked’Zze kolektivna zmluva je prejavom vdle dvoch zmluvnych stran), ale aj maju aj
,verejnopravny (reglementacny) charakter, pretoze jej dosledky a posobnost su garantované
a zavdzky maju donucujuci charakter, maju prednost pred pracovnou zmluvou a maju zaroven
zmiesany (hybridny) charakter, spocivajuci v kombindacii verejného i sukromného prava, ¢im
sa kolektivne vyjednavanie stava systémom ekonomického sebaurcenia. V sukromnom chapani
ma kolektivna zmluva podobu zmluvy, vo verejnopravnom chdpani podobu zdkona
a VvV zmieSanom chdpani vystupuje kolektivna zmluva ako spolocne prijaty subor noriem

(direktiv) socialnych partnerov. “ (TKa¢, 2004 : 264).

Co sa tyka povahy kolektivnej zmluvy, tak ako bolo uvedené, moZno ju povazovat' tak za
osobitny druh normativnej zmluvy*’ (Veceta, 2011: 8 — 80; Prochazka — Ké4cer, 2013 : 140)
a suasne za dvojstranny pravny ukon.*® (Barancova, 2013 : 543). ,,Kolektivna zmluva je
normativnou zmluvou, ktorej ustanovenia maju vseobecny povahu obdobne ako normativne
pravne akty a upravuju celu skupinu pravnych vztahov neurcitého poctu a rovnakého druhu.*

(Barancova, 2013 : 543).

Z uvedeného teda vyplyva, ze okrem osobitnych naleZitosti, ktoré pre uzatvaranie kolektivnych
zmluv upravuje zakon o kolektivnom vyjednavani a Zékonnik prace, bude potrebné vychadzat
aj z nalezitosti, ktoré st vSeobecne zakotvené pre pravne tikony. Platnost’ kolektivnej zmluvy

bude preto potrebné posudzovat’ nielen z pohl'adu zakona o kolektivnom vyjednavani, ale aj

47 Normativne pravne zmluvy st zmluvy, ktoré obsahuji vSeobecne zaviizné pravne normy. Vznikaji nie na
zaklade autoritativneho rozhodnutia, ale na zéklade konsenzu. Normativne pravne zmluvy st najCastejSie
dolezitym prameiiom najmd medzinarodného prava (mozno hovorit' o verejnopravnej zmluve). Dokonca aj
samotny zakon im priznava normativny charakter. Kolektivnu zmluvu mozno podla teérie prava povazovat' za
zmluvu stojacu ,,na hranici medzi verejnopravnou a sukromnopravnou zmluvou, teda medzi zmluvou ako
pramerniom prava a zmluvou ako pravnou skutocnostou.
48 Kolektivnu zmluvu teda mézeme vymedzit' ,,ako dvojstranny pisomny pravny tkon a je typicka viacerymi
pravnymi charakteristikami:
- jezmluvou v zmysle Ob¢ianskeho zakonnika, ktory upravuje techniku vzniku zmlav pre oblast’ ob¢ianskeho
prava a suCasne pre proces uzatvarania kolektivnej zmluvy platia osobitosti zakotvené v zakone
0 kolektivnom vyjednavani,
- je stikromno-pravnou zmluvou nielen pokial’ ide o subjekt, ale aj obsah,
- kolektivna zmluva je pisomnou zmluvou,
- je dvojstrannou normativnou zmluvou,
- kolektivna zmluva je korporativnou zmluvou, pretoZe minimalne na jednej strane je kolektivny subjekt.*

99



Social Partnership in 21st Century: the Ways Forward
Socialne partnerstvo v 21. storoci: cesta vpred

podla nalezitosti, ktoré pre platnost’ pravneho ukonu pozaduje Zakonnik prace a Obciansky
zékonnik. Zjednodusene uvedené, aby bola kolektivna zmluva platnd, musi byt uzatvorena
slobodne a vazne, ur€ito a zrozumitel'ne a jej predmet musi byt dovoleny. Vzhl'adom na
roznorodost’ obsahu kolektivnej zmluvy, za pramen mozno povazovat’ len jej normativnu Cast’.
Kolektivna zmluva obsahuje normativne pravidla spravania sa urCenych individudlne
neur¢enému okruhu subjektov (¢o ma spolo¢né s normativnymi pravnymi aktmi) (Toman —
Svec — Schusztekova, 2016 : 45), ale mdze obsahovat’ aj konkrétne zavizky zmluvnych stran

(a teda takymto obsahom sa od normativnych pravnych aktov 1isi). (Galvas, 2004 : 46).

Kolektivna zmluva z pohl'adu tedrie pracovného préava je (i) pravnym tkonom, (ii) pramefiom
prava vo svojej normativnej Casti, (iii) nastrojom socidlneho zmieru medzi zamestnancami
a zamestnavatelmi a (iv) politickym, pravnym, ekonomickym a socialnym dokumentom
upravujicim vztahy prislusnych subjektov a ich obsah (prava a povinnosti kolektivov aj

individualnej povahy). (Tomes — Tka¢, 1993 : 167 — 168).

Osobitostou kolektivnej zmluvy (najmé vo vztahu k jej normativnej ¢asti) je v tom, Ze zavizuje aj tie
osoby, ktoré neboli riadne zastipené pri jej uzatvarani (resp. ich zastipenie bolo len nominalne),
zavaznost kolektivnej zmluvy je dokonca dand aj pre tie subjekty, ktoré so zmluvou
nesuhlasili.(Prochazka — Kacer, 2013 : 140). Mozno uviest, Ze iny subjekt kolektivnu zmluvu
uzatvara (odborova organizacia) a nosite'mi prav a povinnosti a teda aj subjektmi pravnych vztahov
vyplyvajtcich z kolektivnej zmluvy su aj subjekty, ktoré kolektivnu zmluvu neuzatvarali (zamestnanci).
(Galvas, 2004 : 46). Dalsim $pecifikom kolektivnej zmluvy je aj status jej zmluvnej strany, a to
odborovej organizacie, ktora je zastupcom zamestnancov (mohli by sme zjednodusene uviest,

7e nekona sama za seba, ale vzdy zastupuje zaujmy zamestnancov).

Zaver

Mozno uviest’, Ze vydavanie internych predpisov zamestnavatel’a a podpisovanie kolektivnych
zmluv je obvyklou ¢innost'ou zamestnavatel'a v spolupraci so zastupcami zamestnancov, avsak
nie je dostatocne vyrieSeny charakter tychto institatov, ktoré maji hybridny charakter — st tak
Specifickym pramenom pracovného prava a prdvnym tkonom a takisto nie je, najmé v pripade
internych predpisov upraveny postup ich vydavania a proces oboznamovania zamestnancov.
V cClanku boli preto prezentované len zédkladné suvislosti tvorby kolektivnej zmluvy a interného

predpisu ako pramena pracovného prava.
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Vyznam zasady contra proferentem z hlediska kolektivnich smluv

v kontextu pravniho ¥adu Ceské republiky
Jakub MORAVEK *°

Pravni #4d>® Ceské republiky, jde-li o podobu soukromého prava, prosel k 1. lednu 2014 zasadni
proménou. Jeji vyznam a rozsah je minimalné srovnatelny s dopady, které mély na pravni rad
Ceské republiky udalosti roku 1989, ¢&i které piinesla (zde z povahy véci viak z druhé strany)

pravnicka dvouletka z pifelomu 50. let minulého stoleti.

K 1. lednu 2014 nabyla uc¢innosti rekodifikace soukromého prava, jejimz sttedobodem je novy
obdansky zakonik.® Vedle ob&anského zidkoniku tvoii hlavni osu rekodifikace jesté zakon o

obchodnich korporacich® a zakon o mezinarodnim pravu soukromém.>% 5

Obcansky zdkonik, ktery ve svém zakladu v mnohém vychazi zejména ze zédkona ¢. 946/1811
f. z., obecny zakonik obcéansky,> resp. z hlediska koncepéniho stavi na vladnim navrhu
ceskoslovenského obcanského zdkoniku z roku 1937, byl pfipravovan vice jak 12 let.
V mnohém se ob¢ansky zdkonik vraci k tradi¢nim principiim a zdsadam, které se uplatiovaly
jiz v pravu fimském (napftiklad superficies solo cedit) a od nichz se se zdejsi zakonodarce v 50.
letech odklonil. V tadé piipadi reflektuje judikaturu Ustavniho soudu Ceské republiky nebo
Nejvyssiho soudu Ceské republiky a ob&asné jeho prostiednictvim dochazi i k implementaci
institutli znamych v jinych pravnich fadech (¢i judikatufe tamnich vysokych soudit); ptikladem
budiz institut culpa in contrahendo,®® tedy predsmluvni odpovédnost,>’ ktery je
zaveden ustanovenimi § 1728 az § 1730 Ob¢Z.

* Pravnicka fakulta, Univerzita Karlova v Prahe, Ceska republika..

%0 Tento piispévek vznikl diky podpofe poskytované v ramci vyzkumného projektu ,,Soukromé pravo XXI.
stoleti*, id. ¢. PRVOUK P05, a zohlediiuje pravni stav ke dni 15. dubna 2016.

51 Z&kon €. 89/2012 Sb., ob&ansky zakonik, dale také jen ,,0b&Z.

52 Zakon €. 90/2012 Sb., o obchodnich korporacich a druzstvech, dale jen ,,ZOK*

58 Zakon ¢. 91/2012 Sb., o mezinarodnim pravu soukromém.

54 Vyznamnou souéasti rekodifikace soukromého prava byla i diléi revize procesnich piedpisti — primarné v podobé
novelizace zakona €. 99/1963 Sb., obCansky soudni fad, a v pfijeti zdkona ¢. 292/2013 Sb., o zvlastnich fizenich
soudnich.

% Dale jen ,,0Z0%

% Pfed 1. lednem 2014 byla pfedsmluvni odpovédnost ve smyslu § 1729 odst. 1 OZ zminé&na kupiikladu
Vv rozhodnutich Nejvyssiho soudu ve véci sp. zn. 29 Odo 1166/2004 nebo ve véci sp. zn. 25 Cdo 127/2007.

5 K institutu pfedsmluvni odpovédnosti nejen v pracovnépravnich vztazich srov. napt. Mordvek, J. Culpa in
contrahendo v pracovnépravnich vztazich, sbornik z konference Bratislavské pravnické forum 2013, Bratislava:
Univerzita Komenského v Bratislaveé, Pravnicka fakulta, 2013 s. 1546 az 1556, nebo Matula, Z. Culpa in
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Piivodni (pomérné hojné) vyhrady spise obecného charakteru, jimiz byla odmitana rekodifikace
(zejména obcansky zakonik) jako celek (poukazovano bylo na strukturalni stavbu a koncep¢ni

otazky), a které¢ smetovaly ke zvraceni celého vyvoje, pozvolna odeznély.

Za posledni vyznamng;jsi iniciativu v tomto sméru Ize z jistého hlediska brat vytvoteni pracovni
skupiny pod (tehdej$im) ndméstkem ministryné spravedlnosti (dnes ministrem spravedlnosti)
bezprostfedné po nabyti ucinnosti obCanského zakoniku, kterd méla zpracovat ,,urgentni
koncepcni novelu® nového obcanskopravniho kodexu. Bez hodnoceni vystupii prace této
skupiny lze fici, Ze jejim hlavnim hendikepem byl fakt, ze byla sloZzena pfevazné ze studenti
pravnickych fakult. Tato skutecnost, jakmile byla (nikoli nutné vzdy seridézn¢) prezentovana
v médiich, v podstaté vyloucila (nutno ptiznat, Ze pomérné povrchn€) hlubsi odborny diskurz
nad jejimi vystupy, resp. momenty, které v nové pravni tpravé oznacila, spolu s tezemi, které
ve sméru k nim nanesla (lze nicméné predpokladat, ze k fad¢ podnéti se odborna vetrejnost po

Case beztak vrati a bude se jimi zabyvat).

Cilem uvedeného neni naznacovat, Ze by mél byt obansky zakonik (rekodifikace jako takova)
pfijiman bez vyhrad. Na kazdém takto rozsahlém kodexu Ize nutné identifikovat fadu otazek,
na které mohou byt rozdilné nézory, a stejné se pravdépodobné nelze zcela vyhnout chybam.
Lze samoziejmé polemizovat nad tim, zda je spravné v jednadvacatém stoleti stavét na sto let
staré predloze, zda cela rekodifikace neméla byt s ohledem na dobu, po kterou se pfipravovala
atp. vystavéna lépe, zda neméla byt vedena $irsSi a hlubsi oborna debata o celku, stejné jako o

jeho dil¢ich ¢astech atd. Takova polemika vSak dnes jiZ nic konstruktivniho neptinasi.

KaZzdopadné poté, co rekodifikace nabyla G€innosti, a posléze se ukéazalo, Ze se S obcanskym
zakonikem da (musi dat) zit, a kdyZ nenastaly malem apokalyptické dasledky, které nckteri

piedvidali, a protoze prosté nelze vratit ¢as, zaCaly se fesit dil¢i problematické otazky a aspekty.

contrahendo. Praha: Wolters Kluwer CR, 2012, Hrddek, J. Pfedsmluvni odpovédnost: Culpa in contrahendo. 1.
vydani. Praha: Auditorium, 2009, Hrddek, J. Novy obcansky zakonik: Pfedsmluvni odpovédnost. Praha. Bulletin
Advokacie, 2011, sv. 3 s. 44, Humldak, M. Novy obansky zakonik: Limity pfedsmluvni odpovédnosti. Praha.
Bulletin Advokacie, 2011, sv. 3 s. 53, Janos, R. Ptedsmluvni odpovédnost de lege lata a de lege ferenda. Pravni
forum. Praha: Wolters Kluwer CR, 2011, sv. 8, s. 341, Sala¢, J. Culpa in contrahendo v &eském pravu? Pravni
rozhledy, 2002, sv. 9.
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V tadé¢ piipadii bylo mozné identifikovat sporny moment predem. Je v§ak pomérné bézné, ze
nikoli zanedbatelna ¢ast problematickych otazek vyvstane az jako dusledek aplikacni praxe;
Z tohoto také vychazi Gizus, ze teprve v rozmezi 5 az 10 let od ucinnosti nové tpravy, tedy az
dojde na feSeni vSech moznych otazek, je vhodné hodnotit, zda a ptipadné jak takovou upravu

novelizovat.®® Ani zde tomu neni a nemélo by byt v obou smérech jinak.

Nikoli vyjime¢né vznikly tfeci plochy, nesrovnalosti a problémy i jako neptimy disledek

rekodifikace.

Spolu s t¢innosti obéanského zakoniku nabyl u¢innosti i zakon ¢. 303/2013 Sb., kterym se méni
nckteré zdkony v souvislosti s piijetim rekodifikace soukromého prava. Jeho prostfednictvim
byly krom jiného provedeny dil¢i zmény v jednotlivych ptfedpisech soukromého i vefejného
obchodni atd.), a u nichz se piedpoklada vazba (hodnoceno primarné z hmotnépravniho
hlediska) na obcanskopravni kodex, zakon o obchodnich korporacich a zdkon o mezinarodnim
pravu soukromém. Cilem bylo (mélo byt) pfizplsobit stavajici pravni tpravu odlisSnému
principidlnimu podkladu, na némz je vystavéna stavajici podoba soukromého prava, a reagovat

na nove¢ zavadeéne instituty.

Byt uplynula od vyhlaSeni ustfednich ptedpisti rekodifikace soukromého prava do nabyti
ucinnosti rekodifikace doba bezmala dvou let, zpétn€ hodnoceno lze mit za to, Ze pitipravé
doprovodné legislativy inkorporované primarn¢ do zdkona ¢. 303/2013 Sb. nebyla vénovéna
odpovidajici pozornost. V podstaté nedoSlo k otevieni Sir§i odborné debaty, v niz by se
diskutovaly mozné dopady rekodifikace jako celku a opatfeni, jimiz by mélo dojit k vylouceni

nezadoucich efektu.

Disledkem téchto skutecnosti bylo, zejména v piipad¢ relativné svébytnych pravnich uprav,
obchodnépravnich vztaht, Ze novelizace navodila situaci, kterou zdkonodarce neptedpokladal

(tento stav dale podpofila i mnohdy ne zcela povedena formulace pravniho ptredpisu).

%8 Lidové feteno, nemame-li stroj fungovat ve stavu neustdlé odstavky, je tieba nechat jej plné rozb&hnout a a7
teprve tehdy, bude-li zfejmé, Ze si nékteré Casti nesedly tak, jak se pfedpokladalo, nebo nefunguji dobie, coz
generuje vyznamné provozni problémy, je namisté ho sefidit nebo opravit.
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Typickym ptikladem takové relativné svébytné pravni Upravy, u niz nebyly dostatecné
analyzovany mozné dopady rekodifikace soukromého prava a duasledky, které mohou
vyplynout ze souvisejici novelizace, je pravni Gprava pracovnépravnich vztaht, jak je obsazena

v zakoné &. 262/2006 Sb., zakonik prace.>®

Pro tento zavér ve sméru k pravni upravé pracovnépravnich vztahti svédci mj. 1 skutecnost, ze
jiz v roce 2015 bylo navrzeno vypusténi ¢i zména nekterych institutli ¢i feSeni (napf. okamzité
zrueni zakladniho pracovnépravniho vztahu zdkonnym zastupcem nezletilého zaméstnance),®
které byly do zakoniku prace implementovany zdkonem ¢. 303/2013 Sb. a u nichz jiz pted
nabytim uc¢innosti predpist, které je zavadely, bylo poukazovano odbornou vefejnosti na to, ze
jsou vadné nebo budou disfunkéni; nutno doplnit, Ze fada feSeni, kterd byla zavedena do
zékoniku prace v ramci rekodifikace, by zaslouzila podobny osud (zejména jde-li o feSeni, ktera
se principidlné odklani od ideového smétfovani rekodifikace soukromého prava — takovym
feSenim je kuptikladu sankce zdanlivosti pro piipad nedodrzeni pisemné formy jednostranného

pravniho jednani sméfujiciho ke skonéeni zakladniho pracovnépravniho vztahu).®

Pravé jednomu takovému (dle vSeho) neptedvidanému dusledku rekodifikace soukromého

prava zde budeme vénovat pozornost.

Konkrétné se jednd o otazku, zda a jakym zplisobem promitnout dopady modifikované zasady

contra proferentem, jak je zavedena ust. § 18 ZPr, ve sméru ke kolektivnim smlouvam.

1. Obecné k zasadé contra proferentem

Zasada contra proferentem predstavuje vykladové pravidlo, v jehoz zakladu stoji princip

objektivni dobré viry (poctivosti)®? a od n&j odvozena zasada nemo turpitudinem suam allegare

% Dale jen ,,ZPr*

8 Viz Parlament Ceské republiky, Poslanecka snémovna 2013-, tisk 642/0

61 Nekteré dil¢i zmény v tomto sméru lze vypozorovat i z piipravované novely zidkoniku price viz
https://apps.odok.cz/veklep-detail?pid=RACKA7LFPYY1. Byt ve sméru k této piipravované novela plati
obdobna vytka. V né€kolika piipadech se zakonodarce pokousi o odstranéni negativnich dusledku, které prinesla
rekodifikace soukromého prava. Chvalyhodna snaha vSak neni realizovana zcela umné — ucpani diry v trupu
zaplatou vyfiznutou z jeho protilehlé ¢asti jist¢ nepovede k tomu, Ze se lod’ prestane potapét. Piikladem takového
opatfeni je vylouceni prodluzovani lhit ve smyslu ust. § 645 az § 652 ObcZ.

82 K rozliSeni mezi subjektivni a objektivni dobrou virou viz Melzer, F., Tégl, P. in Melzer, F., Tégl, P. a kol.
Obcansky zakonik — velky komentar. Svazek I. § 1 - § 117. Praha: Leges, 2013, s 99 a nasl.
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potest, pficemz se v ném dale citeln¢ projevuje respekt ke svobodné viili, konkrétné zasada

potius valeat actus quam pereat, resp. in favorem negotii.®

Pravidlo contra proferentem vyzaduje, aby se pii rekonstrukci umyslu jednajiciho ¢i jednajicich
a identifikaci obsahu pravniho jednani, ktera se provadi (viz § 555 a nasl. Ob¢Z), je-li pravni
jednani vyjadfeno slovy, na prvém misté prostfednictvim pozndvani obsahu a vyznamu
pouzitych slov/pojmi,® vylozil pojem/vyraz, neni-li ani na zakladé vsech souvisejicich
okolnosti a pravidel vykladu mozné vyznam pouzitého vyrazu pro dany piipad jasné poznat
(vznikne-li pochybnost o jeho obsahu), k tizi toho, kdo jej pouzil jako prvni, resp. k tizi toho,

kdo si zad4, aby byl vyuzit.®®

Jinymi slovy, pokud se ,.pFi rozumném vykladu zjisti, Ze néktery pouzity vyraz pripousti vicery
vyznam, popr. néjakou cast pravniho jednani lze vylozit vic néz jednim zpiisobem, jde tato obtiz

na vrub toho, kdo se takto vyjadril jako prvni.«®®

Contra proferetem je svou povahou pravidlem subsidiarnim, které ma jakousi zbytkovou
povahu.®” Jeho prostfednictvim nelze odstranit fatalni vady pravniho jednani, véetné jeho
pfipadné neurcitosti ¢i nesrozumitelnosti. SlouZzi pouze k odstranéni dil¢i sémantické nejasnosti
VvV momenté, kdy mezi stranami vznikne pochybnost o tom, jak konkrétn€ vylozit vyraz/pojem,
ktery byl v jednani pouzit, a o jehoZ vyznamu maji oba jistou, nikoli vSak shodnou piedstavu.
Jeho prostiednictvim rovnéz nelze zbavovat tam, kde to neni divodné, adresata odpoveédnosti

za jeho jednani (viz ust. § 556 ObcZ).

83 Z hlediska nového soukromého prava jde zejména o reflexi pravidla/principu podle § 574 OZ, dle kterého ,,Na
pravni jednani je treba spise hledét jako na platné nez jako na neplatné.*

64 Nabizi se pfipomenout, Ze o interpretaci hovotime také jako o pfisuzovéani vyznamu znakiim. K tomuto rovnéz
srov. Hobbes, T. Leviathan, Oikoymenh, Praha, 2009, s. 117 az 120.

85V této souvislosti 1ze poukazat rovnéz na komentai k ustanoveni § 262 zakona &. 513/1991 Sb., Obchodni
zékonik, ,,Viceznacnym vyraziim, které odoldavaji dosud zminénym vykladovym pravidlum, pak je nutno rozumét v
tom smyslu, ktery je pro adresdta pravniho ukonu vyhodnéjsi, a k tizi osoby, kterd jej uzila prvné. Pritom, jak
uvedeno vyse, miize byt tento vyraz prvné uzit nejen v jednani, jez by bezprostiedné vedlo k uzavieni smlouvy, a
tedy zpravidla v navrhu smlouvy, ale tieba i ve zminénych reklamnich materidlech. “ srov. Pokornd, Kovarik, Cap
a kol. Obchodni zakonik. Komentaf. 1. dil. Praha: Wolters Kluwer, 2009.

8 Srov. Zuklinova, M. in Dvordk, Svestka, Zuklinova a kol. Ob&anské pravo hmotné. Svazek 1. Dil prvni: obecna
&ast. Praha: Wolters Kluwer CR, 2013, s. 185.

87V této souvislosti Irena Pelikanova uvadi: ,,...pravidlo viastné jiz predstavuje svou povahou interpretace a ma
povahu sankce...  srov. Pelikanova, 1. Komentar k obchodnimu zakoniku. Dil 3. Obchodni zavazkové vztahy: §
261 —408. 2. upravené vydani. Praha: Linde, 1998, s. 63.
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Redené lze z druhé strany formulovat také tak, Ze teprve ta pravni jednani, u nichZ se ani pfi
rozumném pouziti vykladovych pravidel® nelze dobrat jejich smyslu, by méla byt brana za

neurcitd nebo nesrozumitelnd a tedy za zdanliva (§ 553 Ob¢Z).

Smysl pravidla contra proferetem dobie vystihuje Vaclav Pilik, ktery uvadi: ,,Nejviastnéjsi
smysl tohoto pravidla sméruje — schematicky vyjadreno — zejména k (1) maximalni podpore
autonomie viile...; (2) efektivnimu vykladu rovnosti....; (3) funkcénimu pusobeni prevence...,; jako

zdkladnich principii soukromého prava.©®®

Jedna se, mj. prave i s ohledem na principidlni zaklad, o obecné piijimanou zasadu vykladu
napii¢ pravnimi fady,’® coz lze ilustrovat mj. i prostfednictvim &l. 5:103 principti evropského
smluvniho prava (PECL), ktery se na pravidlo contra proferentem piimo odkazuje. PECL
konkrétn¢ uvadi: ,,Where there is doubt about the meaning of a contract term not individually

negotiated, an interpretation of the term against the party who supplied it is to be preferred. ™t

V této lze pfipomenout, ze termin ,,term* mtize byt vykladan jednak jako vyraz/termin a jednak
také jako podminka (dolozka). V zasadé stejné plati i ohledné $ife pravidla contra proferentem.

Jak v této souvislosti uvadi Nejvyssi soud ve véci sp. zn. 32 Cdo 2887/2007, ,.termin "vyraz'

vSak muze znamenat i urcity soubor slov, nikoli pouze slovo jediné*.

2. Contra proferentem a pravni ¥ad CR

V ramci zdejsi pravni kultury je pravidlo contra proferentem tradi¢ni.

Diive bylo (v jisté podobé) explicitné vyjadieno kupftikladu ustanovenim § 915 Obecného

zakoniku obc&anského,’? ktery stanovil: ,,Pi smlouvich jednostranné zavaznych poklada se v

68 Rozumnost vykladu Ize v zdkladu zjednodusené fedeno charakterizovat slovy Martina Skopa ,, Interpretace je
V prvé Fadé svoboda délat si s textem, co chci. OvSem je také omezena, protoze jen néco z toho, co s textem mohu
cinit, je normalni.“ Srov. Skop, M. Spor ptirozeného a pozitivniho prava: Hra o ¢lovéku in Hollander, P., Piibaii,
J. Pravo a dobro v ustavni demokracii, polemické a kritické tivahy. Praha: Slon, 2011, s. 175.

8 Srov. Pilik, V. Vyklad pravnich jednani contra proferentem. Pravni rozhledy. Praha: C.H.Beck, sv. 6, 2013, s.
199 a nasl.

0 Vaclav Pilik v této souvislosti uvadi ,je pravidlem tradicnim a soucasné i do budoucna produktivnim,
standardné uznavanym v obecné, popr. i ve specifickych podobdch jak v narodnich Fadech, tak i v projektech
europeizase soukromého prava.“ Pilik, V. Vyklad pravnich jednani contra proferentem. Pravni rozhledy. Praha:
C.H.Beck, sv. 6, 2013, s. 199 a nésl.

n Principy evropského smluvniho prava (2002) dostupné na
http://www.transnational.deusto.es/emttl/documentos/Principles%200f%20European%20Contract%20Law.pdf
72 7&kon €. 946/1811 Sb.z.s., Obecny zdkonik obcansky, déle také jen jako ,,0ZO*.
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pochybnostech, ze zavazany chtél na sebe vloziti brimée spise mensi, nez vétsi. Pri smlouvdach
dvoustranné zavaznych budii nejasny vyraz vyloZen na Skodu toho, kdo ho pouZil (§ 869).
Ustanoveni § 869 OZO k tomu dodavalo, ze ,,Privoleni ke smlouvé musi byti projeveno
svobodné, vazné, urcité a srozumitelné. Je-li projev nesrozumitelny, zcela neurcity, nebo stane-
li se prijeti za jinych podminek, nez za jakych se stala nabidka, nevznika smlouva. Kdo, aby se
obohatil na ukor druhého, uZiva nejasnych vyrazit nebo ucini jedndani na oko, je povinen

zadostudinénim. “

Z dobov¢ literatury lze v této souvislosti poukdzat na komentai Roucek, Sedlacek, v némz
Jaromir Sedlacek uvadi: ,,Nejasny vyraz jde na vrub toho, kdo ho uzil. Tento obrat ,,kdo ho
uzil“ neni totozny s pojmem pricitatelnosti onoho projevu, jenz obsahuje nejasny vyraz. Casto
miize se Stdti, Ze projev pricitd se osobé jiné nez té, kterda onoho vyrazu uzila. Ustanoveni
dopada hlavné na adhesni smlouvy, v jinych piipadech je pouZiti velmi pochybné. Na pi.
obchodnik posle svého agenta s predtisténymi blankety, aby mu piinesl oferty zakaznikii;
blanket tento obsahuje nejasné vyrazy. Tim, Ze strana blanket vyplnila a podepsala, stal se jeji
projevem viile, ale nejasného vyrazu bylo uzito od obchodnika a nikoli od zdkaznika. Obrat
»UZiti“ poukazuje na dusevniho pitvodce zminéného vyrazu a nikoli na subjekt projevu viile

smluvni (srov. Zeiller, Komentar k § 915).“"

Pomineme-li obdobi let 1950 az 1989, v dob& polistopadové se zakonodarce navratil
k pozitivnimu vyjadfeni pravidla contra proferentem pro oblast soukromého prava, konkrétné
prostiednictvim ustanoveni § 266 odst. 4 ObchZ, dle kterého ,,projev viile, ktery obsahuje vyraz
pripoustéjici ruzny vyklad, je treba v pochybnostech vykladat k tizi strany, kterd jako prvni v

‘

Jjednani tohoto vyrazu pouzila.

Pravidlo vyjadiené ustanovenim § 266 odst. 4 ObchZ, jak lze mimo jiné demonstrovat i
prostiednictvim judikatury vysokych soudi a soudu Ustavniho (viz zejména Ustavni soud ve
véci sp. zn. IV. US 182/01 nebo sp. zn. 1. US 625/03 nebo Nejvyssi soud ve véci sp. zn. 28 Cdo
864/2008)," bylo i pies jeho vyslovné nezakotveni v zakladnim piedpisu civilniho prava

(zdkonu €. 40/1964 Sb., Obcansky zadkonik) obecné ptijimanou a platnou zasadou.

3 Srov. Sedlacek, J. in Roucek, F. Sedlacek, J. a kol. Komentai k Ceskoslovenskému obecnému zakoniku
obcanskému a obcanské pravo platné na Slovensku a v Podkarpatské Rusi. Praha: Linhart. 1936. s. 309 a nasl.

7 Ustavni soud konkrétné ve véci sp. zn. 1. US 625/03 konkrétné uvadi: ,,...jsou-li ve smlouvé pouzity formulace a
pojmy, které Ize vykladat rozdilné, jevi se byt spravedlivym vykladat je v neprospéch toho, kdo je do smlouvy ulozil.
Smyslem tohoto principu je neumoznit strané naformulovat ve smlouvé ustanoveni pripoustéjici vicery vyklad a
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3. Contra proferentem v QOb¢&Z

Z hlediska Ob¢Z je pravidlo contra proferentem vyjadieno prostiednictvim sepjeti ustanoveni
§3,86a§557.”° Vici § 557 Ob&Z ma pak specidlni postaveni ustanoveni § 558 Ob&Z,’® které

se tyka jednani s podnikatelem.

V této souvislosti je tfeba podotknout, ze v pfipadé sjednavani zdkladniho pracovnépravniho
vztahu, ale vlastné i v jakékoli dalsi interakci mezi zaméstnancem a zaméstnavatelem, je-li
zamgéstnavatel podnikatelem (§ 420 ObcZ), je aplikace ustanoveni § 558 Ob¢Z namisté, nebot’

V tu chvili zaméstnavatel jedna v ramci své podnikatelské ¢innosti.

Na ustanoveni § 557 a § 558 Ob¢Z dale v jistém smyslu navazuje a dopliuje je jednak § 1747
ObeZ,”" dle kterého se ma v piipadé beztiplatnych smluv za to, Ze se dluznik chtél zavazat spise
mén¢ nez vice, a jednak Uprava smluv adheznich, v tomto sméru zejména ustanoveni § 1800

ObcZ.

Zcela specifickou kategorii je pak oblast spotiebitelského prava a spottebitelskych smluv (§
1810 a nasl. ObcZ).

V ramci Upravy zavazkd ze smluv uzaviranych se spotiebitelem Ize nalézt ustanoveni svou
textaci nepodobné § 18 ZPr,’® ktera se dotyka predmétné zasady z hlediska pracovnépravnich
vztaht (viz nize). Konkrétné jde o § 1812 odst. 1 Ob¢Z, dle kterého ,,1ze-li obsah smlouvy vylozit
riiznym zpusobem, pouZije se vyklad pro spotiebitele nejpriznivejsi” (K povaze tohoto

ustanoveni viz niZe), které je svou povahou specialni k apravé § 557 a § 558 ObcZ.

nasledné ve zlé viFe zneuzit mnohoznacnosti tohoto ustanoveni na vukor zajmii druhe smluvni strany. Rozumnym se
proto jevi postulat, podle néhoz tviirce smlouvy, ktery argumentuje neurcitym ustanovenim pripoustéjicim vicery
mozny vyklad, sam musi prokdzat, Ze nejedna ve zlé vire a ze mezi stranami vskutku nebyl konsensus na vyznamu
tohoto terminu, resp. byl konsensus na tviircem smlouvy tvrzeném vyznamu...

S Srov. Zuklinovd. M. Pravni jednani podle oblanského zdkoniku &. 89/2012 Sb. — Komentaf, srovnani se
zahrani¢im a vybrana platnd judikatura. 2. vydani. Praha: Linde, 2013, s. 70 a nasl.

76 § 558 OZ konkrétng uvadi: (1) V pravnim styku s podnikatelem se vyrazu pripoustéjicimu rizny vyklad prisoudi
vyznam, jaky ma v takovém styku pravidelné. Neni-li vSak druha strana podnikatelem, musi ten, kdo se toho
dovoladva, prokdzat, Ze druhé strané musel byt takovy vyznam znam. (2) V pravnim styku podnikatelii se prihlizi k
obchodnim zvyklostem zachovavanym obecné, anebo v daném odvétvi, ledaze to vylouci ujednani stran nebo
zdkon. Neni-li jiné ujedndni, plati, Ze obchodni zvyklost ma prednost pied ustanovenim zdkona, jeZz nemd
donucujici ucinky, jinak se miize podnikatel zvyklosti dovolat, prokaze-li, Ze druha strana urcitou zvyklost musela
zndt a s postupem podle ni byla srozumeéna.

" Ustanoveni § 1747 Oz je v zdsad& opisem véty prvni ustanoveni § 915 OZO, Z hlediska systematiky OZ se
nicméné zda, ze zde maji pravidla oproti OZO opac¢né postaveni.

8 Ust. § 18 ZPr stanovi: ,,Je-li mozné prdavni jedndni vyloZit riiznym zpiisobem, pouZije se vyklad pro zaméstnance
nejpriznivesi.
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Tento bod se nabizi uzavfit s tim, Ze provedeme-li srovnani systematického zaclenéni § 915
OZO oproti § 557 Ob¢Z ™ a spolu s tim piihlédneme k dosavadni judikatuie (Nejvyssiho a
Ustavniho soudu), pak, i v kontextu mezinarodnich zasad smluvniho prava (PECL), v novém
soukromém pravu jiz neplati, co uvadi Jaromir Sedlacek, tj. ze ,,Ustanoveni dopada hlavné na
adhesni smlouvy, V jinych p¥ipadech je pouZiti velmi pochybné. “® Byt z povahy véci plyne,
ze se v pitipadé adheznich smluv aplikace dan¢ho principu piimo nabizi, kdyz neni nutné

zkoumat, kdo je ptivodcem viceznacného vyrazu.

Ze shora citovanych slov Frantiska Sedlacka naopak zcela jisté plati, ze ,,obrat , uziti*

poukazuje na dusevniho piivodce zminéného vyrazu a nikoli na subjekt projevu viile smluvni .8

4. Zasada contra proferentem v pracovnépravnich predpisech

Spolu s t¢innosti rekodifikace bylo zakonem ¢. 303/2013 Sb. novelizovano ust. § 18 ZPr, které
od 1. ledna 2014 stanovi: ,,Je-li mozné pravni jednani vylozit riznym zpiisobem, pouzije se

vwklad pro zaméstnance nejpriznivejsi.

Uvodem tucinnosti predmétného ustanoveni se objevily (menSinové) ndzory, ze predmetnému
zédkonnému ustanoveni je tfeba rozumét tak, ze zakonodarce pro pracovnépravni vztahy
vylu€uje ust. § 553 ObcZ, dle jehozZ odst. 1 ,,0 pravni jednani nejde, nelze-li pro neurcitost

nebo nesrozumitelnost zjistit jeho obsah ani vykladem .3

Jinak fec¢eno, ze v ndvaznosti na princip ochrany slabsi strany, ktery je pro pravni Gpravu
pracovnépravnich vztahti (v navaznosti na ust. § la odst. 1 pism. a) ZPr) a priori vychylen ve
prospéch zaméstnance (pracovnépravni legislativa bezvyjimecné predpoklada, Ze zaméstnanec
je vzdy slabsi stranou, jedna se tedy o schéma obdobné pravni iprave ochrany spotiebitele nebo

najmu bytu nebo domu za ucelem bydleni), melo byt dle tohoto nazorového sméru predmétné

78 Ustanoveni § 915 je v ramci OZO zaglenéno v dilu Druhém, Oddéleni druhém — O osobnich pravech k vécem,
v Kapitole sedmnacté - O smlouvach a pravnich jednanich vibec, pfi¢emz ustanoveni § 557 OZ je zaclenéno
v Césti I. — Obecna &ast, Hlava V. — Pravni skute¢nosti, Dil. 1. — Pravni jednani, Oddil — Vieobecna ustanovent,
Oddil 2 — Vyklad pravnich jednani.

80 Srov. Sedldcek, J in Roucek, F. Sedlacek, J. a kol. Komentat k Ceskoslovenskému obecnému zdkoniku
obcanskému a obcanské pravo platné na Slovensku a v Podkarpatské Rusi. Praha: Linhart. 1936. s. 309 a nasl.

8L Srov. Sedldcek, J. in Roucek, F. Sedlacek, J. a kol. Komentai k Ceskoslovenskému obecnému zakoniku
obcanskému a obcanské pravo platné na Slovensku a v Podkarpatské Rusi. Praha: Linhart. 1936. s. 309 a nasl.

82 Tento zavér prezentovalo napf. kolegium expertli Asociace pro rozvoj kolektivniho vyjednavani v zapise ze
svého zasedani dne 18. a 19. fijna 2013.
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zékonné ustanoveni vykladano tak, ze neni-li mozné vykladem odstranit neurcitost nebo
nesrozumitelnost pravniho jednani, je tfeba pfedmétny projev vile vylozit ve prospéch

zameéstnance.

V podrobnostech lze k argumentiim vyvracejicim takovy nahled ust. § 18 ZPr odkazat na jiné
misto.®® Zde postaci snad jen piipomenout, ze zdanlivosti (neexistenci) je dle ust. § 553 Ob&Z
stizen projev vule (pravni jednani), u n&jz nelze v disledku jeho nesrozumitelnosti nebo
neurcitosti identifikovat, co jim jeho ptivodce sledovat z hlediska norem objektivniho prava,
jaky mu piikladal pravni dasledek, resp. jaky pravni disledek piedpokladal, ze predmétny

projev vile zplsobi.

Dovedeno do absurdnich dasledkd, jednostranny projev ville zaméstnavatele viici zaméstnanci,
Z néjZ neni vliibec poznat, co jim zaméstnavatel sleduje, by se mél (nahliZzeno shora nazna¢enym
prizmatem) vylozit vii¢i zaméstnanci co nejpiiznivéji — mél by se tedy snad naptiklad projev
vile, kterym zaméstnavatel sledoval okamzité zruSeni pracovniho poméru, nicméné jej tak
neum¢ formuloval, Ze nebylo mozné poznat, o (alespon typove¢) jaké pravni jednani se ma

jednat, interpretovat jako zménu mzdového vyméru a dvojnasobné navySeni mzdy?

V kontextu zasady qui haeret in litera, haeret in cortice, resp. interpreta¢nich pravidel
vyjadfenych ustanovenim § 2 Ob&Z.®* ktera jsou fakticky jednak promitnutim dosavadni
judikatury zejména Ustavniho soudu Ceské republiky®® na uroven pozitivniho prava a jednak
zcela zfejmé i reflexi znamych Radbruchovych® a Jheringovych tezi,®” bylo mj. i v kontextu
dikce ust. § 1812 odst. 1 Ob¢Z, které modifikuje pravidlo contra proferentem (ust. § 557 Ob¢Z)
pro spotiebitelské vztahy a vychyluje jej trvale ve prospéch spotiebitele, z divodové zpravy

88

k tomuto ustanoveni °° a ze smérnice Rady 93/13/EHS o nepfiméfenych podminkach ve

8 Srov. Mordvek, J. K zasadé contra proferentem v pracovnépravnich vztazich. Pravni rozhledy. sv. 13-14, Praha:
C. H. Beck, 2014, s. 486 an.

8 K tomu Melzer, F., Tégl, P. in Melzer, F., Tégl, P. a kol. Obc&ansky zakonik — velky komentaf. Svazek I. § 1 -
§ 117. Praha: Leges, 2013, s. 66 a nasl.

8 Srov. naptiklad Ustavni soud ve véci sp. zn. I. US 671/13

8 Srov. in Hollinder, P. Filozofie prava. Plzeni : Ales Cenék, 2006, s. 85. Ne nepodobné jiz diive hovofil
Montesquie, jehoz slova mohla byt pro Radbrucha taktéz inspiraénim zdrojem. Montesquie uvadi: ,,zdkon je
vlastné jen to, co viadar chce, a protoze vladar miiZe chtit jen to, co znd, musi miti u sebe neobycejné mnozstvi
lidi, aby chteli to ¢i ono misto ného. Protoze je konecné zakonem to, co se okamzité zachce vliadari, nutné se tém,
kteri chtéji néco misto ného, zachce to ¢i ono tak ndhle jako jemu samému? “ srov. Montesquieu, Ch. O duchu
zakont, Ales Cenék, Dobra Voda, 2003, s.100.

87 Srov. Jhering, R. Der Zweck im Recht. 3. vyd. Leipzig, 1893. s. VIII.

8 Divodova zprava k ob¢anskému zakoniku, konsolidované znéni, dostupna na webovych strankach Ministerstva
spravedlnosti http://obcanskyzakonik.justice.cz/texty-zakonu/.
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spotiebitelskych smlouvach, dovozeno®, ze cilem ust. § 18 ZPr je toliko obdobné ust. § 1812

odst. 1 Ob¢Z modifikovat ust. § 557 ObEZ pro pracovnépravni vztahy.

Tato (neum¢) vyjadiena modifikace zasady contra proferentem ma v zakladu shodné disledky
jako je tomu u ust. § 1812 odst. 1 Ob¢Z ve sméru ke spotiebiteli. V navaznosti na zasadu
ochrany slabsi strany, za kterou je v pracovnépravnich ptedpisech a priori povazovan
zameéstnance, dochazi tedy k posunu v tom sméru, ze ,,Pripousti-li pouzity vyraz riizny vyklad,

wlozi se zpusobem pro zaméstnance nejpriznivejsim*.

Otazka zni, jakéa konkrétni pravidla Ize z této obecné maximy prosttednictvim principu (testu)
priméfenosti vyvodit. Nabizi se nasledujici uvahy a zavéry:

a) Pripousti-li pouzity vyraz v jedndni mezi zaméstnancem a zaméstnavatelem rizny

vklad, vylozZi se v pochybnostech k tizi toho, kdo jej pouZil jako prvni, pricemz pouzil-

li tento zaméstnavatel, vylozi se zpiisobem pro zaméstnance nepriznivéjsim.

Jedna se o zakladni podobu zasady contra proferentem dil¢im zplisobem

modifikovanou prostfednictvim ust. § 18 ZPr.

Je-li znamo, kdo pouzil nejasny vyraz jako prvni, neni Zadny raciondlni a legitimni

diivod, plijde-li o zaméstnance, zbavovat jej odpovédnosti za jeho jednani.

Bude-li nejasny vyraz pouzit jako prvni zaméstnavatelem, pak se uplatni modifikace
vyplyvajici z ust. § 18 ZPr, tedy takovy vyraz se vylozi zplisobem pro zaméstnance

nejpiiznivéj$im. I v tomto ptipadé nicméné plati odpovédnost adresata jednani za jeho

jednaéni, jak ji ptedpoklada ust. § 556 ObEZ.

Zasadni se v této souvislosti jevi otazka, co se rozumi ,,zpitsobem pro zaméstnance

nejpriznivejsim*. Nabizi se nékolik variant.

8 Srov. Mordvek, J. Moravek, J. K zasadé contra proferentem v pracovnépravnich vztazich. Pravni rozhledy. sv.
13-14, Praha: C. H. Beck, 2014, s. 486 an., Drdpal, L. in Bélina, M., Drdpal, L. a kol. Zakonik prace. Komentaf.
2. vyd. Praha: C. H. Beck. 2015, s. 112 an.
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b)

V prvé fadé vyklad, ktery je co nejblizsi predstavé o obsahu pojmu/vyrazu,®® ktera byla
Vv dob¢ jednani piitomna u zaméstnance (subjektivné historicky vyznam), ptip. nemé&l-li
tento zadnou konkrétni predstavu, pak zpisobem objektivné¢ pro zaméstnance

v

nejpiiznivéj$im v dobé jednani (objektivné historicky vyznam).

Vedle toho lze uvazovat 0 subjektivné recentnim vyznamu, tedy vyznamu, ktery co
nejlépe odpovida stavajici predstavé zameéstnance, piip. nema-li tento takovou
piedstavu, o objektivné recentnim vyznamu, tedy o vyznamu, ktery je pro zaméstnance

v

objektivné nejptiznivejSim v dobé vykladu.

Kone¢né jako posledni se nabizi aplikace objektivné historického, ptip. objektivne
recentniho vyznamu bez ohledu na villi zaméstnance, coz se vSak jevi jako nejméné
vhodna varianta, nebot’ byla-li zde skute¢né ville zaméstnance, pak lze jen tézko nalézt
divod, ktery by legitimizoval zasah zakonodarce do autonomie vile — paternalismus
vylucujici osobni odpovédnost kvili dosazeni ,,vy$§iho dobra®“ neni relevantni

argument.

Ze shora naznafenych variant bude ziejmé nejlépe odpovidat zdsadam soukromého
prava a liberaln€ demokratického pravniho statu prvni z nich. Tento zavér pfiméfené

plati i ve sméru ke v§em niZe oznacenym situacim, neuvadi-li se ptimo néco jiného.

Neni-li jasné, kdo v jednani mezi zaméstnancem a zaméstnavatelem vyraz jako prvni

pouzil, vyloZi se nejasny vyraz ve prospéch zaméstnance, a to zpusobem pro néj

vevr

Jedna se o zakladni podobu zasady contra proferentem modifikovanou ust. § 18 ZPr do
podoby podle ust. § 1812 odst. 1 ObEZ. Vychazeje z obdobného argumentacniho
podkladu, ktery se nabizi ik ust. § 1812 odst. 1 Ob¢Z, nelze tento zavér pro tyto pripady
vnimat jako vyznamné problematicky/nespravedlivy a v kontextu zéasady zvlastni

zakonné ochrany zaméstnance Ize tuto podobu pravidla contra proferentem akceptovat.

% Cela problematika tizce souvisi s teorii pojmu — viz Melzer, F. Metodologie nalézani prava. Uvod do pravni
argumentace. 2. vydani. Praha: C. H. Beck. 2011. s. 96 an.
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C) Pripousti-li pouzity vyraz v jednostranném jedndani zaméstnavatele viici zaméstnanci
rizny vyklad, vylozi se v pochybnostech k tizi zaméstnavatele zpiisobem pro

zameéstnance nejpriznivejsim.

Zasada contra proferentem cili primarné na piipady, kdy strany o pravnim jednani
vyjednévaji. Na to Ize usuzovat krom jiného i ze slov ,,kdo vyrazu pouzil jako prvni®,
pfi¢emz minéno je pravé v jednani stran. Podobné srov. shora citovana slova Jaromira

Sedlacka, resp. ust. § 915 0Z0.%

Z dikce ust. § 18 ZPr, kde se hovofi o pravnim jednani, 1ze nicméné dovozovat, Ze jim
zakonodarce (pomerné netypicky) mohl minit i jednostrannd pravni jednani. Tento
zaver nelze pfti reflexi principu zvlastni zdkonné ochrany postaveni zaméstnance zcela

vyloudit ani odkazem na princip/zasadu proporcionality.

Jinak feceno, shora zminéna varianta je mozna.

d) Pripousti-li pouzity vyraz v jednostranném jedndni zaméstnance rizny vyklad, vylozi se

v pochybnostech k tizi zaméstnance.

Nelze nalézt zadny racionalni argument, pro¢ by mél byt zaméstnanec zbaven
odpové&dnosti za své jednani, resp. pro¢ by mél zaméstnavatel nést tiZzivé nasledky
vyplyvajici z ledabylosti nebo dokonce ucelového postupu zaméstnance, ktery sméiuje

ke zkraceni zaméstnavatele.

e) Pripousti-li vyraz pouzity mimo jedndni zaméstnance a zaméstnavatele v jedndni
dotykajici se zaméstnance (ve vnitinim predpise) ruzny vyklad, vyloZi se

V pochybnostech zpiisobem pro zaméstnance nepriznivéjsim.

V kontextu zédsady legitimniho ocekdvéani a principu pravni jistoty lze dle vSeho
vztdhnout ucel sledovany ust. 18 ZPr s ohledem na jejich hybridni povahu (maji povahu
normativni aktu i pravniho jedndni) vedle ryze jednostrannym pravnich jednédni 1 na

vnitropodnikové normativni akty (vnitini piedpisy).

91 Srov. Sedldcek, J. in Roucek, F. Sedlacek, J. a kol. Komentai k Ceskoslovenskému obecnému zakoniku
obcanskému a obcanské pravo platné na Slovensku a v Podkarpatské Rusi. Praha: Linhart. 1936. s. 309 a nasl.
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V ndvaznosti na normativni povahu téchto aktii by se z povahy véci mél nejasny vyznam
vykladat nikoli ve prospéch jednotlivého zaméstnance, nybrz ve prospéch zaméstnancti
Vv obdobném postaveni, na které predmétné ustanoveni normativniho aktu dopada —
melo by se jednat o objektivné recentni vyklad ve prospéch adresatt, tedy o vyklad

objektivné nejvyhodnéjsi v ramci mezi, jak adresati bézn¢ takovému vyrazu rozumi.

V takovém piipadé vSak jiz z povahy véci nehovoiime o interpretaci contra
preferentem. Jde o bézny vyklad prostfednictvim metod interpretace a aplikace prava se
vSemi souvisejicimi aspekty, které se aplikuji i ve sméru k ostatnim normativnim

pravnim aktim.

V tomto piipadé bude pro konecné rekonstruované pravidlo rozhodujici zdsada
legitimniho o¢ekavani na stran¢ zaméstnance/adresata, ktera je odvozena od principu
pravni jistoty — legitimni ocekavani zde mé vrch nad zajmy zaméstnavatele, nebot’
v dasledku jeho jednani vyvstala situace, kdy je zde pochyba o vyznamu vyrazu, jimz
se stanovi urcité pravidlo (kviili zamé&stnavateli je zde nejistota o Uplném konkrétnim

obsahu pravidla).

5. Zasada contra proferentem a kolektivni smlouvy

Vedle vnitropodnikovych normativnich akti je zde jesté jeden druh pravnich jednani, ve vztahu

k némuz je vysoce aktualni otazka dusledku ust. § 18 ZPr. Jedna se o kolektivni smlouvy.

K systematice pravni upravy kolektivnich smluv

V zékoniku prace je obsaZena pravni Gprava kolektivnich smluv (jejich naleZitosti, forma atp.)
Vv ust. § 22 az § 28, pii¢emz Ize mit jistou pochybnost o tom, zda je tato z hlediska systematiky

ptedpisu zalenéna spravné.

Piedmétna pravni Uprava je zafazena v Casti I. — VSeobecna ustanoveni, Hlavé V. — Néktera
ustanoveni o pravnim jednani. Uvodem této hlavy jsou vymezena néktera specifika ve sméru
k platnosti (ust. § 19 a 20 ZPr) a vykladu pravnich jednani v pracovnépravnich vztazich (ust. §

18 ZPr). Ustanoveni § 18 az § 20 ZPr tedy navazuje na ust. § 545 az § 588 ObcZ.
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Oproti tomu uprava ust. § 22 az § 28 ZPr, ktera se vénuje kolektivni smlouvé, vécné feSeni
nikoli obecna pravidla, nybrz v podstaté konkrétni smluvni typ. Zjevné tudiz nevaze na ust. §

545 az § 588 Ob¢Z, nybrz spise na ¢ast IV. obCanského zakoniku.

Z téchto diivodu by bylo jist¢ vhodnéjsi, pokud by byla uprava ust. § 22 az § 28 ZPr, podobn¢

jako pravni uprava pracovniho poméru, vyélenéna do samostatné ¢asti.
Takova systematika by 1épe odrazela fakt, ze ust. § 18 az § 20 ZPr zakonodarce zamyslel
vztahnout ke vSem pravnim jednénim v pracovnépravnich vztazich, ledaze by bylo vyslovné

stanoveno nebo by z povahy véci plynulo néco jiného.

Z tohoto (systematického a formalniho) hlediska tudiz (nevyplyne-li z povahy véci néco jiného

— viz nize) ptichazi aplikace ust. § 18 ZPr v tivahu 1 ve vztahu ke kolektivnim smlouvam.

Ustanoveni § 18 ZPr a kolektivni smlouvy

Otazka (zpusobu) aplikace, ¢i pfesnéji feceno spiSe vyznamu ust. § 18 ZPr ve sméru ke

kolektivnim smlouvam, piedpoklada zohlednéni né¢kolika aspekti.

Kolektivni smlouva je vysledkem jednani nejméné dvou stran, pfi€emz zZadnou z té€chto stran
neni (pfimo) zaméstnanec, ktery je nakonec adresitem pravidel, které jsou jejim
prostfednictvim formulovéany. Na druhou stranu je kolektivni smlouva uzavirdna (ust. § 22 ZPr)
,»za zamestnance'*; tento aspekt je problematicky z toho hlediska, Ze v kontextu stavajici pravni
upravy nelze na tato slova nahliZet jako na zastoupeni v obecném smyslu, nebot’ (ust. § 286 ve
spojeni s ust. § 24 odst. 1 ZPr) kolektivni smlouvu za v§echny zaméstnance u zaméstnavatele
miZe uzaviit i odborova organizace tvofend tfemi zaméstnanci, ktefi jsou u zaméstnavatele
V pracovnim poméru, z nichZ ani ne vSichni musi s uzavienim souhlasit. Odborovou organizaci
jednajici a uzavirajici kolektivni smlouvu ,,za zaméstnance* tedy nelze vnimat jinak, nez jako

subjekt, jehoz tlohou je hajit z4jmy zaméstnanc.

Podobné je tfeba zohlednit, Ze zaméstnanec mliZze byt adresatem pravidel, aniZ by se Uc€astnil

kolektivniho vyjedndvani byt v nepfimé formé, jiZ minime i€ast v odborné organizaci.

Vedle toho neni bez vyznamu ani odlisnd povaha normativni a nenormativni ¢asti kolektivni

smlouvy (viz nize).
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Spolu s tim je tfeba reflektovat, Ze v pripadé pravidel plynoucich z normativni ¢asti kolektivni
smlouvy je zaméstnanec z povahy véci vyluéné pfimym beneficientem, kdezto v piipade
nenormativni ¢asti kolektivni smlouvy tomu tak neni. Zde 1ze nanejvysSe identifikovat urcité
nepiimé efekty. Mezi né lze tadit naptiklad to, Ze ujednani v nenormativni ¢asti kolektivni
smlouvy mohou mit vyznamny dopad zejména na ¢asovou pusobnost (platnost) kolektivni

smlouvy, a tudiz i na to, zda a po jakou dobu zaméstnanec bude Vv pozici beneficienta.

V kontextu téchto momentt ptichazi v avahu nasledujici otazky:
a) pouzije se ve sméru k normativni ¢ast kolektivni smlouvy zasada contra proferentem,

resp. ust. § 18 ZPr?

Ze systematického zaclenéni ust. § 18 ZPr vyplyva, Ze se jedna o obecné ustanoveni,
které se v principu ma aplikovat na vSechna pracovnépravni jednani. V ptipadé
normativni ¢asti kolektivni smlouvy ve sméru k zaméstnanci nicméné z hlediska intenci

normativni akt — pravni jednani pfevazuje normativni povaha piedmétného aktu.

Tento aspekt v navaznosti na zasadu legitimniho o¢ekavani a pravni jistoty zptsobuje
mj. i potlaceni zasady contra proferentem, ktera by se jinak aplikovala mezi stranami,
které smlouvu ujednaly (podplrnym argumentem mohou byt mj. i shora citovand slova
Jaromira Sedlacka, resp. dikce ust. § 915 OZO); je tak nevyznamnd otdzka, zda by se
jednalo o zasahu contra proferentem v Cisté podob¢, nebo o zasadu contra proferentem

vV podobé modifikované prosttednictvim ust. § 18 ZPr.

Za té€chto okolnosti tudiZ v podstaté plati shora uvedené ve vztahu k vnitinimu ptedpisu

jakoZto normativnimu aktu (normativnimu podkladu).

Konkrétné feceno, v ndvaznosti na normativni povahu dané ¢asti kolektivni smlouvy by
se z povahy véci mél nejasny vyraz vykladat nikoli ve prospéch jednotlivého
zameéstnance, nybrz ve prospéch zaméstnanci v obdobném postaveni, na které
pfedmétné normativni ustanoveni dopada — mélo by se jednat o objektivné recentni
vyklad ve prospéch adresatt, tedy o vyklad objektivné nejvyhodné;jsi v ramcei mezi, jak
adresati bézn¢ takovému vyrazu rozumi. Otazka ucasti v odborové organizaci ani Zadné

dalsi podobné skute¢nosti v tomto sméru nejsou vyznamné.
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b)

Z povahy véci se zde vSak jiz nejedna o interpretaci contra preferentem. Jde o uziti
béznych vykladovych metod interpretace a aplikace prava se vSemi souvisejicimi

aspekty a konsekvencemi, které se aplikuji i ve sméru k ostatnimu normativnimu

podkladu.

V tomto pifipadé bude pro konecné rekonstruované pravidlo rozhodujici zisada
legitimniho ocekéavani na strané¢ zaméstnance/adresata, kterd je odvozena od principu
pravni jistoty — legitimni oCekavani zde ma vrch nad zajmy zameéstnavatele, nebot
v dusledku i jeho jednani vyvstala situace, kdy je zde pochyba o vyznamu vyrazu, jimz
se stanovi urcité pravidlo, resp. kdy je zde nejistota o uplném konkrétnim obsahu

takového pravidla v dasledku nejasnosti uzitého vyrazu.

pouzije se ve sméru k nenormativni ¢asti kolektivni smlouvy zdsada contra

proferentem, resp. ust. § 18 ZPr?

S ohledem na charakter nenormativni Casti kolektivni smlouvy, kterd sama o sobé
negeneruje zadnd obecna pravidla ve sméru k zaméstnanciim, na jejichz zékladé¢ by
vznikaly individudlni pracovnépravni vztahy (typové jde o béZnou dohodu), nelze
dovozovat (zde toliko s odkazem na povahu véci, nebot’ Zadny systematicky ¢i podobny

argument se nenabizi) vylouceni zasady contra proferentem.

V takovém piipad€ se nicméné nabizi otdzka, zda pfedmétnou zdsadu modifikovat
prostfednictvim ust. § 18 ZPr, coZ by mélo za nasledek, Ze v pochybnostech se nejasny
vyraz, bez ohledu na to, kdo jej v jednani pouzil jako prvni, vylozi zplisobem pro
zaméstnance (minéno v mnozném cisle) nejptiznivéjSim. Nebo zda ji aplikovat v Cisté
podobé, tedy tak, Ze se nejasny vyraz v pochybnostech vylozi k tizi toho, kdo jej
V jednéani pouZil jako prvni, bez ohledu na duasledky, které takovy vyklad bude mit pro

zameéstnance (minéno v mnozném c¢isle).
Systematické zatazeni ust. § 18 ZPr, jak bylo dovozeno shora, vede k zavéru, ze ust. §

18 ZPr se aplikuje na vSechna pracovnépravni jednani. Otazka, zda skutkova podstata

ust. § 18 ZPr dopada i na nenormativni ¢asti kolektivni smlouvy, je odvisla primarné od
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Gcelu predmétné pravni upravy.®> V jeho kontextu je tieba uréit, zda slovem

nzamestnance' je v ust. § 18 ZPr minéno i mnozné ¢islo. Z hlediska ucelu pravni Gpravy

Vv této souvislosti divodova zprava toliko odkazuje na ust. § 1a odst. 1 pism. a) ZPr,

tedy na zasadu zvlastni zakonné ochrany postaveni zaméstnance — ve zbytku je tak tieba

doplnit tvahu o tucelu pravni Upravy prostfednictvim teoretického konstruktu

raciondlniho zédkonodarce, ktery primarn¢ stavi na poméfovani hodnot prosttednictvim

testu pfiméetenosti.

Ve vztahu ke shora polozené otazce je mozné uvazovat o téchto zaverech:

i)

obsahuje-li nenormativni ¢ast kolektivni smlouvy, ktera se ani nepiimo
nedotykd zaméstnanci, nejasny vyraz, tento se v pochybnostech vylozi dle
obecné zasady contra proferentem (ust. § 557 Ob&Z) v neprospéch toho, kdo

vyraz v jednani pouzil jako prvni.

obsahuje-li nenormativni ¢ast kolektivni smlouvy nejasny vyraz, ktery se
(byt’ neptimo) dotyka zaméstnanct, vylozi se tento v pochybnostech ve
prospéch zaméstnanct, bez ohledu na to, kdo vyraz v jednani pouzil jako

prvni.

Jinak feceno, jakakoli chyba v jednani v podobé nejasného vyrazu, o jehoz
obsahu pro dané jednani vznikne pochybnost, by se pficetla k tizi

zameéstnavatele bez ohledu na ptivodce takové chyby.

Takova pozice je vSak dle vSeho za hranici Gstavné konformniho vykladu.

V kontextu shora uvedeného totiz sice plati, ze zastupci zaméstnanct
Vv podobé odborové organizace vyjednavaji ,.za zaméstnance®, jde tedy
svého druhu o jednéni mezi zaméstnavatelem a zaméstnanci, nicméné oproti
béznym piipadim jednani zaméstnance a zaméstnavatele, na které ust. § 18

ZPr zjevné cili, v nichz ve vétSing ptipad formuluje navrhy zaméstnavatel,

92 Viz Parlament Ceské republiky, Poslaneck4 snémovna, 2010-2013, tisk 930/0.
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ktery ma (zpravidla) i $ir$i odborné zazemi a pravni povédomi, ma toto
pomérné jinou povahu/kvalitu. Inicidtory jednani, stejné tak jako znéni
dokumentt, o kterych se jedna, jsou ve vétsi mife zastupci zaméstnanct a
nikoli zaméstnavatel. Tito maji taktéz zpravidla k dispozici bud’'to piimo
nebo zprostiedkované pies odborové svazy a centraly metodickou a pravni

podporu.

Jevi se tudiz jako nepfiméieny zavér, ze by z chyby v jednani v podobé
nejasného vyrazu, o jehoz obsahu je pro dany pfipad pochybnost, ktery

V jednéni pouzili zastupci zaméstnanct, méli mit pravo tézit zaméstnanci.

Pro Uplnost lze doplnit, Ze argument o tom, ze se kolektivni smlouva (v
principu) dotyka i zaméstnanci, ktefi nejsou odborové organizovani, pro
tento pfipad neni z povahy véci vyznamny; skute¢nost, ze se tito
zameéstnanci v podstaté nijak nepodili na vyjednavani o kolektivni smlouve,
nemtuze plodit vyhodu spocivajici v tom, Ze nejasny vyraz by se mél vykladat

v pochybnostech v jejich prospéch, resp. ve prospéch zaméstnanct.

Jinak a kratce fecCeno, zasadu contra proferentem lze na nenormativni ¢ast kolektivni
smlouvy aplikovat toliko v jeji obecné podobé. Jakékoli dalsi varianty bud’to neplynou
z predpist jednoduchého prava, nebo uvahy k nim sméfujici nardZi na meze ustavni

konformity.

| jen ve vztahu k obecné podob¢ piedmétné zasady a jeji aplikaci na kolektivni smlouvy
se vSak dale nabizi otazka, jak se kupiikladu vyporadat s jejim dopadem do oblasti
kolektivnich smluv vyssiho stupné z hlediska jejich extenze (viz Ustavni soud Ceské

republiky ve véci sp. zn. P1. US 40/02); o tom vsak jindy.

6. Nékolik slov zavérem

Lidové rceni tika, ze cesta do pekla je dlaZdéna dobrymi timysly.

Nelze mit sebemensi pochybnost o tom, ze i legislativni opatieni v podobé& ust. § 18 ZPr bylo
vedeno dobrymi umysly. Dle vSeho stavélo na zobecnujici tezi o slabSim postaveni

zaméstnance a principu zvlastni zakonné ochrany postaveni zaméstnance, pficemz cililo na
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ochranu zaméstnance v jednani se zaméstnavatelem a vychazelo pravdépodobné z toho, ze ve

veétsing piipadu je v jednani iniciativa na stran¢ zamestnavatele.

Problematické je, ze ptesny ucel pfijimané upravy opomnél zdkonodarce blize specifikovat.
Jesté problematiCtéjsi je to, ze ani ze slov, kterymi jej vyjadiil (z nichz je tfeba prvné na ucel

pravni upravy usuzovat) tento ptimo neplyne.

Jinak feceno, cil pravni Upravy, ktery lze dovodit ze slov pfedpisu a z divodové zpravy,
zohlednime-li celou §ifi moznych pracovnépravnich jednani, v mnoha smérech nardzi na

ustavnépravni limity.

Dovozeni ustavné konformni normy z dikce ust. § 18 ZPr je sice mozné, vyzaduje vSak pomérné
velké usili a fadu obratt, které nelze po obecném adresatu pravni normy pozadovat. V takovém
pripad¢ se nabizi zavér o vyznamném rozporu s principem pravni jistoty a tedy o neustavnosti
pfedmétné pravni Upravy. Za téchto okolnosti nelze tudiz jinak, nez volat po jeho novelizaci

daného zakonného ustanoveni.
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