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In line with the 2030 Agenda
for Sustainable Development
international support for es-
tablishing and financing social
protection floors must be organ-
ised within a partnership-based
framework.

The authors therefore argue
that if a new international
financing mechanism is set up
for this purpose, it should be
designed in such a way that
recipient governments retain
full ownership of their social
protection systems.

Moreover, it will be necessary
that the recipient countries,
as well as civil society actors
be included in the decision-
making processes of the new
mechanism and that effective
accountability instruments are
implemented.




GOVERNANCE PRINCIPLES FOR A GLOBAL FUND FOR

There is widespread agreement at the
international level that building long-
term and sustainably financed social
protection systems can make an impor-
tant contribution to combating extreme
poverty and inequality. In addition to
investments in education and job cre-
ation, solutions for financing universal
basic social protection (»social protec-
tion floors«) should therefore top the
priorities list of international develop-
ment cooperation, especially support
for countries that are currently unable
to raise sufficient domestic resources
for this purpose. In line with the 2030
Agenda for Sustainable Development,
these efforts must be organised within
a partnership-based framework.

SOCIAL PROTECTION

If a financing mechanism is set up for
this purpose (for example, within the
framework of the Global Accelerator
for Jobs and Social Protection pro-
posed by the UN Secretary-General),
it should be designed in such a way
that the governments of the recipient
countries retain full ownership of their
social protection systems. It must there-
fore be ensured that the new financing
mechanism’s eligibility criteria are lim-
ited to a few core requirements, which
are derived from ILO Recommendation
No. 202 (such as a commitment to
guarantee non-discriminatory access to
social protection systems and to adopt
a national social protection strategy
and action plan, including an approach
to how to ensure domestic funding in
the long run).

For further information on this topic:

In addition, the recipient countries (and
their constituencies) must be included
in the decision-making processes of
this new mechanism with equal rights;
likewise, the relevant civil society actors
must be given appropriate opportuni-
ties to participate. Finally, it is also nec-
essary that effective accountability in-
struments be implemented. It does not
particularly matter whether this fund-
ing mechanism is subsequently called a
»Global Fund for Social Protection« or
something else, but it is important that
its governance structure is shaped by
these three principles: ownership, in-
clusiveness, and mutual accountability.
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The Covid-19 crisis has demonstrated — and to an unprec-
edented extent — not only the vulnerability of our health,
governance and economic systems, but also how important
well-functioning social protection systems are for our socie-
ties. The lockdown measures and the global recession result-
ing from the pandemic have made it impossible for many
people to continue working as normal, so that they have
lost at least part of their livelihoods. In almost all countries,
governments have therefore sought to provide additional
social benefits to help their populations cope with the so-
cial hardships they have faced." Many people belonging to
particularly vulnerable groups have not been reached, how-
ever, or only to a very limited extent. Moreover, most of the
programmes have been available for only a limited period
of time and do not reach all potential beneficiaries. Several
large-scale international aid programmes have also been
launched in response to the pandemic, channelling funds
into social protection activities in developing countries. But
the financial challenges that some countries have to address
in providing social protection for their citizens go far beyond
the immediate consequences of the pandemic.2 Above all,
there is a risk that in the event of another major crisis — such
as a climate-related humanitarian catastrophe or a new pan-
demic — social protection systems would again be faced with
significant difficulties. Then it would be fatal if, once more,
in many countries and regions the only measures taken were
»maladapted, short-term, reactive and inattentive to the re-
alities of people in poverty«.3

Therefore, the solution to these problems cannot be the
repeated launch of new ad hoc aid programmes. What is
needed is an international financing mechanism set up for
the longer term that can support countries that are unable
to guarantee and finance systemic rights-based basic social
protection for their populations in the sense of the Social
Protection Floors Recommendation (ILO R202, 2012)* and
Sustainable Development Goals (SDGs) 1.3 and 3.8.5 Within
the framework of such an institution, donor states and donor
organisations would decide together with the governments
of the recipient countries and with representatives of civil
society on a coordinated approach both for the long-term
international financing of social protection floors and in the
event of sudden crises. Following earlier work in the ILO, the

The authors are grateful for the comments received from Roberto
Bissio, coordinator of Social Watch and Third World Network (TWN)
representative in Latin America, and from Michael Cichon, fellow of
the International Council on Social Welfare (ICSW) and former Direc-
tor of the ILO’s Social Protection Department.

1 Available at: https://www.social-protection.org/gimi/gess/ShowWiki.
action?id=3426; https://www.social-protection.org/gimi/gess/Show
Wiki.action?id=62; see also Devereux (2021).

2 For a comprehensive analysis of the challenges involved in closing the
social protection gaps after the Covid-19 crisis see the studies by Bier-
baum/Schmitt (2022 and 2022a); see in this context also Manuel et al.
(2020); Oxfam (2020); Bastagli/Lowe (2021); Razavi etal. (2020, 2021);
Bierbaum etal. (2021), Rutkowski (2021); Lind etal. (2021); Leisering
(2021).

3 De Schutter (2020), para. 6.

4 Available at: https://www.ilo.org/secsoc/areas-of-work/legal-advice/
WCMS_205341/lang--en/index.htm.

5 2030 Agenda for Sustainable Development, UN Doc. A/RES/70/1,
available at: https://sdgs.un.org/2030agenda.

UN Special Rapporteurs Magdalena Sepulveda and Olivier de
Schutter proposed the establishment of a Global Fund for
Social Protection in 2012 that would fulfil both functions.
This proposal —in an updated version” — has now been taken
up by several international actors in the Covid-19 crisis and
is currently under intense discussion.®2 Among other things,
it is not yet clear how the governance structure of such a
financing mechanism could be set up. One option would
be to establish it as an organisational unit within the Global
Accelerator for Jobs and Social Protection proposed by the
UN Secretary-General.® But other models are also conceiva-
ble, such as a global fund independent of this initiative and
managed by the UNDP Multi-Partner Trust Fund Office (MPTF
Office).10

Regardless of the name given to the new international fi-
nancing mechanism (in what follows, we will continue to re-
fer to it as the »Global Fund for Social Protection« [GFSP] for
the sake of convenience), and regardless of where it will be
located in the UN structure, a number of fundamental prin-
ciples of international human rights law and development
cooperation law must be observed in the design of its gov-
ernance structures. These principles are intended primarily
to guarantee that the Fund has sufficient legitimacy. At the
same time, they would help to ensure its operability and that
it is able to contribute effectively to the establishment of so-
cial protection floors in low-income countries. The principles
approach does not specify a concrete and detailed govern-
ance model, but it does provide a framework of orientation
for the actors involved in setting up the Fund. This paper first
discusses the legal and political background of the principles
approach (I). Based on this, the question is addressed as to
which structural requirements can be derived from the two
key principles of ownership (Il) and inclusiveness (lll). Finally,
some short notes will also deal with the implications of the
accountability principle for the structure of the Fund (V).
Following the conclusions (V), recommendations for the es-
tablishment of a GFSP (VI) are presented.

6 De Schutter/Sepulveda (2012); see also Cichon (2015).
De Schutter (2021).

8 UN Secretary General, Our Common Agenda, 10 September 2021,
p. 28, available at: https://www.un.org/en/un75/common-agenda; In-
ternational Labour Conference — 109th Session, 2021, Resolution con-
cerning the second recurrent discussion on social protection (social
security), 19 June 2021, para. 21 ¢; Global Coalition for Social Protec-
tion Floors (2020); see also McCord etal. (2021), 55; Samans (2021),
12; Cichon (2021); Kaltenborn/Wiebe (2021).

9 UN Secretary-General's Policy Brief Investing in Jobs and Social Pro-
tection for Poverty Eradication and a Sustainable Recovery, 28 Sep-
tember 2021. See in this context also Cichon/Lanz (2022, 8) who sug-
gest that the Global Fund (or a facility that operates on similar prin-
ciples) could »become an integrated part of the Accelerator concept,
should it become reality«. In addition, they advocate a new conven-
tion on social protection floors that could be set by the UN or by the
ILO.

10 Available at: https:/mptf.undp.org/.

~N



https://www.social-protection.org/gimi/gess/ShowWiki.action?id=3426
https://www.social-protection.org/gimi/gess/ShowWiki.action?id=3426
https://www.social-protection.org/gimi/gess/ShowWiki.action?id=62
https://www.social-protection.org/gimi/gess/ShowWiki.action?id=62
https://www.ilo.org/secsoc/areas-of-work/legal-advice/WCMS_205341/lang--en/index.htm
https://www.ilo.org/secsoc/areas-of-work/legal-advice/WCMS_205341/lang--en/index.htm
https://sdgs.un.org/2030agenda
https://www.un.org/en/un75/common-agenda
https://mptf.undp.org/

1

GOVERNANCE PRINCIPLES FOR
INTERNATIONAL SOCIAL PROTECTION

PARTNERSHIPS

1.1 THE HUMAN RIGHTS APPROACH
TO SOCIAL PROTECTION

An international financing mechanism aimed at supporting
the establishment and expansion of social protection sys-
tems in low-income countries and enabling the maintenance
of social protection floors even in times of crisis is in line
with the requirements that can be derived as an interna-
tional obligation from the right to social security. This right,
enshrined in Article 9 of the International Covenant on Eco-
nomic, Social and Cultural Rights" and in numerous other
international human rights treaties,' has an international (or
»extraterritorialc) dimension, just like other social rights. The
wealthier members of the global community are obliged —
at least as far as their financial resources allow — to support
poorer countries in their efforts to implement the right to
social security."™ This obligation to provide international as-
sistance was also expressly reaffirmed in the Maastricht Prin-
ciples on Extraterritorial Obligations of States in the area of
Economic, Social and Cultural Rights published by a group
of experts in 2012."

11 993 UN Treaty Series (UNTS) 3.

12 Art. 5e iv International Convention on the Elimination of All Forms
of Racial Discrimination (1966, 660 UNTS 195); Art. 11, paras 1e, 1f,
Convention on the Elimination of All Forms of Discrimination against
Women (1979, 1249 UNTS 13); Art. 26 Convention on the Rights of
the Child (1989, 1577 UNTS 3); Art. 27 International Convention on
the Protection of the Rights of All Migrant Workers and Members of
Their Families (1990, 2220 UNTS 3); Art. 28 Convention on the Rights
of Persons with Disabilities (2006, 2515 UNTS 3); Arts 12, 13 Euro-
pean Social Charter (1951, ETS No. 005); Art. 9 Additional Protocol
of San Salvador (to the American Convention on Human Rights) on
Economic, Social and Cultural Rights (1988, OASTS 69); Art. 13 Pro-
tocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa (2003, OAU Doc. CAB/LEG/66.6); Art. 30
Arab Charter of Human Rights (2004; 12 Int’l Human Rights Reports
893 [2005]). Moreover, it is expected that in the near future the Afri-
can Union will adopt a Protocol to the African Charter on Human and
People’s Rights on the Rights of Citizens to Social Protection and So-
cial Security.

13 Committee on Economic, Social and Cultural Rights (CESCR), Gen-
eral Comment No. 19 (2008) on the Right to Social Security (Art. 9
ICESCR), UN Doc. E/C.12/GC/19, para. 55, 61, available at: https:/
thinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.aspx?
Lang=en& TreatylID=9&DocTypelD=11.

14 Art. 33 Maastricht Principles, available at: http://www.etoconsortium.
org/en/main-navigation/library/maastricht-principles/; see also
De Schutter (2012); Vandenhole (2020); Chenwi (2022). Complemen-
tary to this extraterritorial obligation is the right of those states whose
economic and fiscal capacities are inadequate to implement the social
protection guarantees to seek international cooperation and support
that complement their own efforts; see ILO Rec. 202 para. 12.

When implementing social rights, several principles must be
observed at both the national and the international level.
This is referred to as the human rights (based) approach to
development. For multilateral development cooperation,
they are set out in a paper issued in 2003 by the United
Nations Development Group.™ Bilateral donor organisations
and other international actors use similar concepts.'® The
paper itself is not legally binding, but the principles can be
derived from the relevant human rights conventions by inter-
preting the individual rights in accordance with the General
Comments of the Committee on Economic, Social and Cul-
tural Rights (CESCR)."”

Two principles of this approach are particularly relevant for
the governance structure of organisations involved in financ-
ing and implementing social protection tasks.™ The first is
the requirement of adequate stakeholder participation in all
relevant decision-making processes (legislation, executive
program concretisation, individual decisions). Representa-
tives of affected groups or non-governmental organisations
(NGOs) that could give these groups a voice' must therefore
also be represented in decision-making bodies at the interna-
tional level and have a real opportunity to get involved. Fur-
thermore, civil society actors and, in particular, those directly
affected must have access to review mechanisms (monitor-
ing instruments, complaints and grievance procedures) that
enable them to identify implementation deficiencies at an
early stage and, if necessary, to defend themselves against
them. This principle can also be applied to the work of inter-
national bodies. In other words here, too, it must be ensured

15 UNDG (2003).
16 See for an overview World Bank/OECD (2016).

17 Available at: https://www.ohchr.org/en/hrbodies/cescr/pages/
cescrindex.aspx.

18 For more information on other principles of the human rights ap-
proach (interdependence and indivisibility of human rights, equality
and non-discrimination, transparency, provision of an adequate le-
gal and institutional framework) and their relevance to social protec-
tion policies, see Sepulveda/Nyst (2012), 26-48, 54-57; see generally
on the rights-based approach to social protection Ulriksen/Plagerson
(2014), 756.

19 Cf. Triponel (2009), 206.
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that the rights holders — or NGOs that represent their inter-
ests?® — can exercise monitoring functions.?'

1.2 DEVELOPMENT COOPERATION
PRINCIPLES

In addition to human rights, the standards of international
development law should also be considered in the design
of international development partnerships — and thus also
in the governance structure of a GFSP. Some principles that
state and non-state actors should take into account in the
context of development cooperation have been developed
in the Global Partnership for Effective Development Cooper-
ation (a). In addition, the documents of the UN Development
Cooperation Forum also contain guidelines for structuring
global partnerships (b).

1.2.1 Global Partnership for Effective
Development Cooperation

The Global Partnership for Effective Development Coopera-
tion (GPEDC), established in 2012, brings together govern-
ments, bilateral and multilateral organisations, civil society
actors, private sector and trade union representatives, and
parliamentarians to improve the instruments for achieving
the goals of the 2030 Agenda for Sustainable Development
and the Addis Ababa Action Agenda.?? The partnership’s pol-
icy documents — the Busan Partnership Agreement (2011)%
and the Nairobi Outcome Document (2016)2* — build on the
Aid Effectiveness Agenda developed at several previous in-
ternational conferences (Monterrey 2002, Rome 2003, Paris
2005% and Accra 2008%). At the core of this agenda and of
the GPEDC are a set of principles that should guide develop-
ment cooperation?” and will thus also be relevant for the con-
ception and work of the GFSP. For the organisational set-up
of development partnerships — that is, cooperation within
the framework of multistakeholder initiatives or international

20 In practice, it is not always easy to identify those NGOs that meet this

requirement; cf. Hasl (2018) and Sandig etal. (2018). The problem can

probably be solved best if there already exist umbrella organisations

of potentially qualifying NGOs; examples in the field of social protec-

tion include the Global Coalition for Social Protection Floors (GCSPF,

http://www.socialprotectionfloorscoalition.org/) and the Africa Plat-

form for Social Protection (APSP; https://africapsp.org/).

Both aspects of the rights-based approach are also included in the

Draft Protocol to the African Charter on Human and People’s Rights

on the Rights of Citizens to Social Protection and Social Security (par-

ticipation in Art. 2 b, 5a, 101, 11, 12 h, 23 i.; access to complaint

mechanisms in Art. 26 of the Draft Protocol); see also paras 21-25

and 48 of the Principles and Guidelines on the Implementation of

Economic, Social and Cultural Rights in the African Charter on Human

and People’s Rights, adopted in November 2010 by the African Com-

mission on Human and Peoples’ Rights.

22 Available at: https://www.effectivecooperation.org/landing-page/
about-partnership.

23 Available at: https://www.effectivecooperation.org/content/busan-
partnership-outcome-document.

24 Available at: https://www.effectivecooperation.org/content/nairobi-
outcome-document.

25 Available at: https://www.effectivecooperation.org/content/paris-
declaration-aid-effectiveness-and-accra-agenda-action.

26 Available at: https://www.oecd-ilibrary.org/development/accra-
agenda-for-action_9789264098107-en.

27 Available at: https://www.effectivecooperation.org/landing-page/
effectiveness-principles.
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organisations — the principles of ownership, inclusive part-
nerships, and transparency/accountability are of particular
relevance. Focusing on results, the fourth principle of the
GPEDC, will have to be taken into account when it comes
to the content of the work of the GFSP. Because it does not
provide any guidelines for the governance structure of the
new institution, it will not be discussed further below.2®

According to the ownership principle, as specified in the
Nairobi Outcome Document, each country has »primary re-
sponsibility for its own economic and social developmentx;
therefore »inclusive national policies and development strat-
egies as the quiding strategic frameworks« are pivotal for all
partners (para. 37). The recipient countries must »ensure,
in active partnership with parliaments and civil society, that
support of development partners falls within the ambit of
the national policy and development strateqy priorities, and
reflects citizens’ priorities and needs« (para. 42c). Their part-
ners commit to »jointly support nationally-led programmes
in order to reduce fragmentation in a voluntary, flexible, in-
clusive and context-specific manner« (para. 43e), moreover
to »accelerate untying of aid« (para. 43g) and to »accelerate
progress in aligning bilateral development co-operation with
the inclusive national development strategies and planning
processes of partner countries receiving support« (para. 43j).

The principle of inclusive partnerships requires GREDC mem-
bers to »strengthen and deepen partnerships with the busi-
ness sector, civil society organisations, philanthropy, parlia-
ments, local governments and trade unions to achieve local,
national, sub-regional, regional and global development
goals« (para. 60b). In this context, it is pointed out that civil
society actors should be allowed »full participation in de-
velopment processes at all levels« (para. 67); a similar for-
mulation is found in the Busan Partnership Agreement with
regard to the private sector (para. 32b). This need to pursue
a »participatory approach« in development cooperation has
already been emphasised explicitly in the Paris Declaration on
Aid Effectiveness (paras 46, 48).

Finally, the principles of transparency and mutual account-
ability are important criteria for the governance structures
of development partnerships. In the Busan Partnership
Agreement, the members of the GPEDC emphasised that
»mutual accountability and accountability to the intended
beneficiaries of our co-operation, as well as to our respec-
tive citizens, organisations, constituents and shareholders, is
critical to delivering results. Transparent practices form the
basis for enhanced accountability« (para. 11d). The Nairobi
Outcome Document additionally makes it clear that this obli-
gation to mutual accountability applies not only to states, but

28 The same applies to the principle of harmonisation, which has been
given a larger section in the Paris Declaration (para. 32 et seq.).
Closely related to this is the call for greater coherence in development
cooperation, see Busan Partnership Agreement, para. 23 b). A more
coherent and better coordinated, in parts even harmonised interna-
tional cooperation in the field of social protection would be one of
the tasks that would probably be assigned to the GFSP; see Kalten-
born/Wiebe (2021), 20.
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also to all other non-state and international actors involved
(para. 72).2°

1.2.2 UN Development Cooperation
Forum

Even though the Aid Effectiveness Agenda and the GPEDC
based on it are supported by a large number of countries, in-
cluding from the Global South,® they are nevertheless based
on an OECD initiative and have thus, as a »donor-driven ap-
proach«, not remained without criticism. The main objection
is that it lacks sufficient legitimacy.3' Moreover, according to
the critics, the negotiations between donor and recipient
countries in the Paris Declaration process were conducted
under asymmetrical conditions, with the result that »(r)ights
and responsibilities are not distributed fairly« between devel-
oping and developed countries.?? While the recipient coun-
tries were required to make major changes in governance,
the donors did not accept comparable obligations.3

In the meantime, the partnership has been opened up to
significantly more actors and its focus has been further devel-
oped.?* In particular, the increasingly important approaches
to South-South cooperation and the involvement of private
foundations and other private sector actors in development
cooperation are now being addressed. In addition, a closer
linkage has been achieved between aid effectiveness issues
and concrete substantive objectives, such as the leave-no-
one-behind principle of the 2030 Agenda.3> However, it can-
not be ignored that it has not yet been possible to expand
the circle of participants in such a way that one can truly
speak of a »global« partnership. Important emerging econ-
omies such as Brazil, China and India were brought on board
to support the Busan Outcome Document, but they left the
partnership again after a short time.3¢

Nevertheless, the question of the legitimacy of the GPEDC
can be left open.3” The three principles that are important
for the governance structure of the GFSP — ownership, in-
clusiveness and accountability — are also recognised outside
the GPEDC as essential guidelines for international coop-
eration in development policy. For example, references to
all three principles can be found in the documents of the
UN Development Cooperation Forum (UN DCF), which was
founded in 2007 as a subsidiary body of the UN Economic
and Social Council (ECOSOC) and is thus supported by all

29 For the development of mutual accountability mechanisms and data
transparency in development cooperation, see OECD/UNDP (2019),
81, 141.

30 161 countries have signed the Nairobi-Document, available at: https:/
www.effectivecooperation.org/landing-page/effectiveness-principles.

31 Bracho (2017), 10; Bracho (2021), 379; see also de Mello e Souza
(2021), 351.

32 Bissio (2013), 234, 245 et seq.

33 Ibid.

34 See Atwood (2012); Sondermann (2012); Abdel-Malek (2015), 193.

35 Nairobi Outcome Document, paras 83 et seq. Special emphasis is
given to the topics »Gender Equality and the Empowerment of
Women and Girls«, as well as support for children and young people.

36 Bracho (2017); Brown (2020), 1243; de Mello e Souza (2021).

37 For a deeper analysis see Ashoff (2015), 112 et seq.

193 UN member states.?® The DCF documents remind us that
countries »should use national development cooperation
policies (NDCPs) as powerful tools for ensuring broad-based
country ownership and for lifting the quality of partnerships
over time«,* and that »(/Jlonger-term, programme-based
approaches (e.qg. budget support, pooled funding, etc.) fa-
cilitate better alignment with national sustainable develop-
ment strategies of developing countries«.%° Like the GPEDC,
the DCF emphasises the need for a participatory approach
in development cooperation.*' In addition, the DCF advo-
cates a broad understanding of the accountability principle:
»Mutual accountability and transparency need to reflect the
multiplicity of development actors and extend beyond the
relationship between developing country Governments and
international development cooperation partners to involve
the full range of actors, stakeholders and beneficiaries.«*?

GPEDC and DCF in some respects have complementary func-
tions, but in others they compete with each other.** While
the former, despite the expansion of its membership in re-
cent years, is often still seen as a forum steered primarily
by the OECD countries, the latter is viewed with a certain
indifference by some DAC donor countries, as they associate
it with the Group of 77 (G77).4* Because neither of the two
platforms has yet been able to establish itself as a univer-
sally accepted institution for effective norm- and standard-
setting in development cooperation,* it is important to note
that the 2030 Agenda for Sustainable Development that
has been adopted by consensus by all states*® also contains
statements on ownership (SDG 17.15, paras 46, 66, 74a),
inclusiveness/participation (SDG 16.7, 16.8, paras 35, 74d)
and accountability (SDG 16.6, paras 35, 45, 47, 73). Inclusive
participation and accountability are to be realised »at all lev-
els«, and the ownership principle is focused on international
cooperation anyway. There can therefore be no doubt that
meanwhile these principles have become globally recognised
as important governance guidelines for development coop-
eration. Moreover, the 2030 Agenda now also offers a the-
matic framework that could help these principles gain new
importance.

38 Available at: https://www.un.org/development/desa/financing/what-
we-do/ECOSOC/development-cooperation-forum/DCF-home;
cf. de Mello e Souza (2021), 351; Abdel-Malek (2015), 152, 234;
Verschaeve/Orbie (2016).

39 UN ECOSOC (2018), 6; see also UN DESA (2020), 10.
40 UN ECOSOC (2016), 4.
41 UN ECOSOC (2018), 6.
),

42 UN ECOSOC (2018), 9; cf. also UN ECOSOC (2016), 7; UN DESA
(2018).

43 Janus etal. (2014), 2; see also Swiss (2021) 121; Esteves/Assuncao
(2014).

44 Janus etal. (2014), 2.
45 Chaturvedi etal. (2021), 4; Esteves/Klingebiel (2021), 187.
46 See above, n. 5.

47 Lundsgaarde/Engberg-Pedersen (2019). On concepts for further de-
velopment of the aid-effectiveness and aid-quality debate, see McKee
etal. (2020).
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COUNTRY OWNERSHIP AS A BASIC PRE-
REQUISITE FOR THE GOVERNANCE OF
INTERNATIONAL COOPERATION IN THE
FIELD OF SOCIAL PROTECTION

The ownership principle is one of the fundamental pillars of
international cooperation in the field of social protection,
just as it is for other sectors of development policy. It needs
to be reflected in all governance structures of international
financing mechanisms. Therefore, it is also important for the
decision-making procedures of a GFSP because such pro-
ceedings deal with the criteria and conditions according to
which official development aid (ODA) funds are made avail-
able to individual countries.

Decisions by GFSP bodies will be taken in an area charac-
terised — at least in part — by divergent donor and recipient
interests. Even if all countries and organisations involved in
the new international financing facility pursue a common
overarching goal — in this case, improved universal protection
against social risks, including in low-income countries — there
may nevertheless be different views on concrete implemen-
tation (instruments, substantive focus, scope of support and
so on). Whose position prevails in such conflicts of interest
is not least a question of political power. But this exercise
of power can (and must) be limited within international
financial institutions by means of both organisational and
content-related guidelines. To ensure that controversial is-
sues can be discussed transparently and decided with due
regard for all interests, it is necessary, for example, to design
the governance structure of such an organisation in line with
the need to ensure sufficient and effective participation of all
stakeholders in the decision-making process and maybe even
to provide them with veto positions (see Section lIl below).

In addition, not only the Fund’s procedural guidelines but
also the funding criteria anchored in the organisation’s stat-
utes should provide a degree of pre-structuring for the indi-
vidual decisions of its bodies. In this way obstructive forms
of exercising power contrary to the overarching goals could
largely be avoided from the outset. In the case of the GFSP,
this could be achieved by orienting its eligibility criteria to
some core demands of ILO Recommendation No. 202 (see
Section I.1.a) and by establishing the ownership principle as
the key directive in international support for the establish-
ment of social protection floors (I.1.b).

2.1 FUNDING CRITERIA IN LINE WITH
THE OWNERSHIP PRINCIPLE

2.1.1 Basic requirements of

ILO Recommendation No. 202

Aligning the eligibility criteria with the objectives of ILO Rec-
ommendation No. 202, it is first important to note that the
GFSP’s sole task should be to help close the financial gaps
that prevent states from guaranteeing basic social protec-
tion — the so-called national social protection floor — to their
populations. What this core concern of the new financing
mechanism means follows from para. 4 ILO Recommenda-
tion No. 202:

»Members should, in accordance with national circum-
stances, establish as quickly as possible and maintain their
social protection floors comprising basic social security guar-
antees. The guarantees should ensure at a minimum that,
over the life cycle, all in need have access to essential health
care and to basic income security which together secure ef-
fective access to goods and services defined as necessary at
the national level.«

In addition to this main objective, para. 3 ILO Recommenda-
tion No. 202 contains a list of essential principles that should
be observed in the design of social protection systems.

Both the statutes of the GFSP and individual funding deci-
sions should stipulate that the resources made available by
the Fund must benefit solely the objectives stated in para. 4
ILO Recommendation No. 202,48 and that the provision of
financial support is subject to compliance with a few other
basic criteria at the time of the funding application and dur-
ing the envisaged funding period, which also correspond to

48 Specifications of the minimum standards to be ensured via social pro-
tection floors are provided in para. 5 (essential health care that meets
the criteria of availability, accessibility, acceptability and quality; basic
income security for children, people of active age and the elderly) and
in para. 8b of the Recommendation (»[B]asic income security should
allow life in dignity. Nationally defined minimum levels of income may
correspond to the monetary value of a set of necessary goods and
services, national poverty lines, income thresholds for social assistance
or other comparable thresholds established by national law or prac-
tice, and may take into account regional differences...«).



the minimum human rights requirements for social protec-
tion systems.*® For example, it could be required of recipient
countries that

- non-discriminatory access to social protection systems,
especially for disadvantaged and excluded persons and
groups, is guaranteed;°

- a national social security strategy and action plan is
adopted;*" and

- implementation of social protection floors is regularly
monitored.>?

In order to establish effective accountability structures (see
Section IV), it will also be necessary to require that recipient
countries provide a precise legal basis for the provision of
social benefits, and transparent and easily accessible com-
plaint mechanisms.53 Finally, another eligibility criterion could
be that recipient countries demonstrate — at least in princi-
ple — their willingness and continuing commitment to make
long-term efforts to finance social benefits from their own
resources, as also required by para. 12 ILO Recommendation
No. 202.5* A financing plan to this effect could, for example,
be included in the national strategy for social security.

2.1.2 Exclusive national responsibility
for the design of the social protection
floor

However, the specific characteristics of this policy field make
it necessary that all further questions regarding the design
of the social protection floor remain in the exclusive com-
petence (»ownership«) of the respective government. Social
protection can be provided in a variety of forms and should

49 The core obligations with regard to the right to social security are
listed in CESCR, General Comment No. 19 (see above n. 13), paras
59-61. See, generally, on the concept of »minimum« or »core human
rights obligations« CESCR, General Comment No. 3 on the nature of
States parties obligations (Article 2, para. 1) of 14.12.1990, E/1991/23,
para. 10, 11, available at: https:/tbinternet.ohchr.org/_layouts/15/
treatybodyexternal/Download.aspx?symbolno=INT%2fCESCR%2
fGEC%2f4758&Lang=en; cf. also Chapman/Russel (2002); Scheinin
(2013).

50 CESCR, General Comment No. 19 para. 59 b; ILO Rec. 202 para. 3 a,
d and 6). The fact that certain groups of people require special so-
cial protection is also emphasised in other parts of General Comment
No. 19, for example, in paras 32-39 (women, workers inadequately
protected by social security, workers in the informal economy, indig-
enous peoples and minority groups, migrant workers, refugees, asy-
lum-seekers and stateless persons, internally displaced persons and
internal migrants).

51 CESCR, General Comment No. 19 para. 59 d; ILO Rec. 202 para. 13 et
seq.

52 CESCR, General Comment No. 19 paras 59 f; ILO Rec. 202 para. 19 et
seq.

53 ILO Recommendation No. 202 para. 7, see also CESCR, General Com-
ment No. 19 paras 77, 78.

54 See also de Schutter (2021), para. 51: »The assessment that a coun-
try’s request for support should be granted ... would be based on
an assessment that the road map presented by that country for the
establishment and gradual extension of social protection is realistic,
in particular as regards the sustainability of financing. In other terms,
support by the global fund for social protection would be conditional
upon recipient countries adopting a credible road map for the exten-
sion of social protection, including by identifying sources of funding
(combining domestic resource mobilisation with international sup-
port).«

therefore be based on the relevant national strategies and
priorities. ILO Recommendation No. 202 explicitly recognises
this decision-making discretion in para. 9 (similar to General
Comment 19 para. 4, 5 and 12):

»(1) In providing the basic social security guarantees, Mem-
bers should consider different approaches with a view to
implementing the most effective and efficient combination
of benefits and schemes in the national context. (2) Ben-
efits may include child and family benefits, sickness and
health-care benefits, maternity benefits, disability benefits,
old-age benefits, survivors’ benefits, unemployment benefits
and employment guarantees, and employment injury ben-
efits as well as any other social benefits in cash or in kind.
(3) Schemes providing such benefits may include universal
benefit schemes, social insurance schemes, social assistance
schemes, negative income tax.«

There is similar scope for governments regarding coordina-
tion of their social protection policies with other policy areas
or expansion of technical and human resources capacities in
the field of social protection. These aspects can certainly be
included in the advisory services provided by the GFSP or by
other international organisations or development agencies.>
However, it would contradict the ownership principle if they
were part of the eligibility criteria. The same applies to rais-
ing the funds needed for long-term domestic financing of
social protection. How this challenge should be met remains
a matter for the recipient governments’ sovereign decision.>

As already mentioned, it certainly should be clear to each
recipient country that the Fund’s resources are available only
for transitional financing of social protection floors, and
therefore that a strategy must be developed concerning
how to ensure financing from national resources after this
transition period — and the commitment to develop such a
strategy should also be one of the preconditions for a coun-
try’s eligibility. But the details of this strategy would have to

55 A comprehensive range of advisory services are provided in particu-
lar in the ILO Flagship Programme (https:/www.social-protection.org/
gimi/gess/Flagship.action#vision). Together with UNICEF, the GCSPF
and the EU, the ILO has also developed a programme dedicated to
strengthening social protection systems through improved public fi-
nancial management (https://socialprotection-pfm.org/). Advisory ser-
vices and technical support on social protection are also provided by
the World Bank (https://www.worldbank.org/en/topic/socialpro
tection/overview#2), the EU through its SOCIEUX+ programme
(http://socieux.eu/), and the International Social Security Association
(ISSA) (https://ww1.issa.int/). The ISPA (Interagency Social Protection
Assessments) tools (https:/ispatools.org/) are a joint advisory service
offered by several international organisations, governmental develop-
ment agencies and NGOs.

56 1LO Recommendation No. 202 leaves open the question of how ILO
members will secure funding. It merely gives an indication of the op-
tions that should be considered for this purpose: »Members should
consider using a variety of different methods to mobilise the neces-
sary resources to ensure financial, fiscal and economic sustainability
of national social protection floors, taking into account the contribu-
tory capacities of different population groups. Such methods may in-
clude, individually or in combination, effective enforcement of tax and
contribution obligations, reprioritising expenditure, or a broader and
sufficiently progressive revenue base. ... In applying such methods,
Members should consider the need to implement measures to pre-
vent fraud, tax evasion and non-payment of contributions« (para. 11).
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be determined by the country itself, in accordance with the
ownership principle. The GFSP's task is to contribute to more
coherent, better coordinated and, in particular, more reliably
financed international support for social protection floors
throughout a country-specific transition period towards com-
plete national financing, but it must not be misused as an
instrument to interfere in the participating countries’ social,
financial and economic policies.

2.2 SHOULD ORGANISATIONAL RE-
QUIREMENTS FOR IMPLEMENTATION AT
COUNTRY LEVEL FOLLOW THE MODELS
OF OTHER GLOBAL PARTNERSHIPS?

The ownership principle is also considered to be of great
importance in a number of other global partnerships.
The Global Fund to Fight AIDS, Tuberculosis and Malaria
(GFATM), for example, has a policy that the programmes
it supports »reflect national ownership and respect coun-
try-led formulation and implementation processes«.5” To
this end, it works in partner countries with so-called country
coordinating mechanisms. These are national committees
composed of representatives from all the sectors involved
(including civil society, government, multilateral and bilateral
organisations, academia, people affected by the diseases)
who submit funding requests to the GFATM and monitor
the funds provided.>® Local fund agents are responsible for
monitoring the appropriate use of these resources and the
effectiveness of their implementation.>® The Global Alliance
on Immunization (GAVI), which also follows a country-led
strategy,%® works at country level with coordination forums,
in which representatives of the respective governments and
other key stakeholders address, among other issues, the
strategic direction and monitoring of the Expanded Program
for Immunisation (EPI) and related health sector activities.5!
Another multi-stakeholder initiative, whose basic princi-
ples include support for »country ownership and nationally
identified priorities, is the Global Partnership for Education
(GPE).52 At the national level, all relevant governmental and
nongovernmental organisations work together in local edu-
cation groups (LEGs) to support the Ministry of Education in
identifying national education priorities and developing edu-
cation sector plans and related programmes.* GPE funds are
managed by grant agents selected by the governments of
the recipient countries®* (mostly international organisations
such as UNICEF or the World Bank, sometimes also bilateral

57 GFTAM, The Framework Document, IIl.C, available at: https://www.
theglobalfund.org/en/governance-policies/.

58 Available at: https://www.theglobalfund.org/en/country-coordinat
ing-mechanism/; see also Isenman/Shakow (2010), 27.

59 Available at: https://www.theglobalfund.org/en/Ifa/.

60 https://www.gavi.org/our-alliance/strategy/phase-5-2021-2025.

61 https://www.gavi.org/news/document-library/guidelines-national-
coordination-forums.

62 Art. 1.2 e) Charter of the Global Partnership for Education (GPE Char-
ter), para. 1.2 e), https://www.globalpartnership.org/content/charter-
global-partnership-education.

63 https://www.globalpartnership.org/content/principles-toward-
effective-local-education-groups.

64 https://partners.globalpartnership.org/stakeholders/grant-agents/.

development agencies or international non-governmental
organisations).

What these examples have in common is that the organisa-
tion-related rules (or guidelines) of each of these partnerships
provide quite far-reaching specifications for the design of
the governance structure at the national level as well. The
guestion now is whether one of these models should also be
applied to the GFSP or whether it would be more in line with
the objectives and tasks of the Fund to refrain from compa-
rable specifications. The ownership principle speaks in favour
of the second option: social protection is a task that requires
state-organised programmes, usually set up nationwide and,
if possible, also regulated by legislation. As in the health sec-
tor, non-governmental and international actors can be in-
volved in performing these tasks with their own projects (for
example, NGOs, private insurance companies, international
organisations). However, only the government as the execu-
tive power on behalf of entire societies has overall responsi-
bility for building and maintaining a social protection system
that gives as many people in the country as possible equal
and effective access to the benefits and services they need.

In addition, when designing and implementing social pro-
tection strategies and programmes, it is important to ensure
that representatives of affected groups are given adequate
opportunity to provide information and to participate, in
accordance with the rights-based approach to social pro-
tection. Other stakeholders (parliamentarians,> academics,
business representatives, trade unions and international or-
ganisations, as well as development agencies active in the
field of social protection in the country, and civil society
organisations not necessarily representing affected groups)
should also be involved. Therefore, it might be useful to
establish multi-stakeholder working groups at the country
level to advise the government on implementation of its
social protection programmes, whether financed from na-
tional or international sources. However, the specific mode
of organisation in which this is done need not (and thus
should not) be prescribed by the governance rules of the
GFSP. According to the ownership principle, this task belongs
to the governments of the recipient countries.®® Of course,
it is important not to neglect the fact that, in development
practice, realisation of the ownership concept often leads to
difficulties because the expectations of donor and recipient
countries’ governments on the use of the funds have not
been sufficiently aligned.®” Thus, the challenge of translating
this principle into concrete action is significant. Nonetheless,
the policy field of social protection and the proposal of a
new global financing mechanism in particular could be good
examples of how this challenge can be met. It is important
that the eligibility criteria for funding are not too narrow and

65 Parliaments in particular are important actors for the implementation
of the country ownership principle; see de Sepibus (2015), 300.

66 A recent ILO study reveals that while civil society organisations are of-
ten involved in these proceedings, there is still scope for improvement
in many countries with regard to the participation of social partners
and gender equality organisations; see ILO (2019), 3.

67 Cf. Savedoff (2019), 19, 22.
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that they are clearly formulated — in the case of a GFSP, these
are the key requirements of ILO Recommendation No. 202,
as explained above (Section 11.1.a)., Provided that these de-
mands are met there can still be sufficient scope at the level
of the recipient countries for setting political priorities, for the
choice of social protection instruments and for the design
of adequate participation mechanisms. It is therefore — in
line with the principle of ownership — neither necessary nor
appropriate to impose uniform governance requirements for
this national level as well.

If these recommendations are applied, the direct cooperation
of the GFSP with recipient countries — that is, funding appli-
cation and administration of the resources made available by
the GFSP —would not take place via national multi-actor bod-
ies, but rather via the respective governments. Some global
partnerships provide for »nationally designated authorities«
(Green Climate Fund®®) or political and operational »focal
points« (Global Environment Facility®®) as responsible contact
partners on the government side of the recipient countries to
give this collaboration a structured framework. Likewise, it
would be advisable for the governance structure of the GFSP
to establish such institutional links to the national authorities.

The ownership concept must also be considered at the inter-
sectoral level. Programmes which are financed through the
GFSP have to be coordinated with other international assis-
tance that has links to the social protection sector. This could
be organised in the recipient countries by the UN Country
Teams operating there.” If the ownership requirements are
to be taken seriously, their work, like that of the organisa-
tions involved, must be consistently aligned with national
priorities. In this context, the establishment of an »integrated
national financing framework« (INFF) could be particularly
helpful for the intersectoral implementation of the ownership
principle. This instrument can strengthen the beneficiaries’
responsibility, mainly because such an integrated financing
framework is often drawn up in conjunction with a national
development strategy.” The ILO Flagship Programme on So-
cial Protection Floors also encourages participation in such
INFFs.72

68 Available at: https://www.greenclimate.fund/about/partners/nda.

69 Available at: https://www.thegef.org/who-we-are/organization.

70 Available at: https://unsdg.un.org/about/how-we-work; https:/
unsdg.un.org/un-in-action/country-level?tab=countries-listing. On the
role of international country teams for the implementation of GFSP
finding see also de Schutter (2021), para. 64.

71 UN Inter-agency Task Force on Financing for Development (2019), 26.

72 ILO Social Protection Department (2021), 53 1.
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INCLUSION OF ALL STAKEHOLDERS IN
THE GOVERNANCE OF INTERNATIONAL
SOCIAL PROTECTION FINANCING

The composition of the relevant bodies is one of the most
critical governance aspects that need to be clarified in de-
signing a new international financing mechanism. Closely
related to this is the structure of the decision-making pro-
cedures — namely, whether certain individuals or institutions
should be involved in the preparation stages of a decision
and what the concrete voting modalities are. These aspects
are important both for the effectiveness of the institution and
for its legitimacy. On one hand, it is important that decision-
making procedures can be carried out stringently and con-
cluded within a manageable timeframe. If they are burdened
with excessive participation requirements, it can happen
that the institution loses its ability to react in time and in an
appropriate manner to crisis situations that might become
urgent. On the other hand, a broad-based approach to par-
ticipation that takes all relevant stakeholders into account is
indispensable for ensuring the necessary political legitimacy
for an institution that operates in an area as important to
society as social protection. Moreover, such a requirement
also corresponds to the principle of inclusive partnerships
under international development law (see Section .2 above)
and to the human rights principle of effective participation
of all (potentially) affected parties in relevant political deci-
sion-making processes (see Section 1.2 above).

To resolve this tension between effectiveness and legitimacy,
in many global partnerships groups are formed that repre-
sent certain stakeholder constituencies.”® On the boards,
steering bodies or steering committees in which the con-
crete financing decisions are made, not all members of the
partnership work together, but only representatives of those
stakeholder groups. In most partnerships, in addition to this
body, there are also general meetings,” conferences of the

73 Even if this pragmatic approach to tackling the effectiveness-legiti-
macy dilemma is virtually without any alternative in practice, it should
not be overlooked that it can also prove problematic in particular
cases, for example if certain board members are unwilling or unable
to act as genuine representatives of their constituency groups; see
Heimans (2004), 4; cf. also Bezanson/Isenmann (2012), 25; Nestor
(2018), 4. See, generally, on the governance of multistakeholder insti-
tutions, Beisheim etal. (2014), 107.

74 Art. 7 Statutes of the Renewable Energy and Energy Efficiency Part-
nership (REEEP); available at: https://www.reeep.org/reeep-legal-
status (»Meeting of Members).

parties,”® or other high-level meetings,”® in which all actors
involved can participate and which are usually responsible for
more general, strategic decisions of the organisation. It will
probably be advisable to adopt such a two-tier governance
structure — high-level body and steering board — for the GFSP
as well.”” The constituency-model described below is mainly
relevant for the board’s structure.

3.1 STAKEHOLDER CONSTITUENCIES

In global partnerships active in the context of the 2030
Agenda goals, it should be a matter of course for the group
of recipient countries and the group of donor countries to
participate in funding decisions with equal voting weight.”®
Any other division would contradict the basic idea of a
»partnership«.” Therefore, such a solution should also be
sought for the GFSP. If the financing mechanism is to be used
solely for the purpose of supporting low-income countries
in building up their social protection floors, the represent-
atives would have to be selected from this group of states.
On the donor side, an equally large number of state repre-

75 Para. 4 Governing Instrument for the Green Climate Fund; available
at: https://www.greenclimate.fund/document/governing-instrument.

76 Art. 4.1.2. Charter of the Global Partnership for Education.

77 In his report to the Human Rights Council, the Special Rapporteur on
extreme poverty and human rights has recommended for the govern-
ance of the GFSP that »(a) high-level political alliance should be estab-
lished to provide strategic direction, in particular by adopting guide-
lines on how to assess country requests for support and how to moni-
tor the use of the funds provided, ... USP2030 could easily evolve into
such a high-level political alliance to provide guidance, in particular by
defining eligibility standards to the fund, to further the mobilization
of resources, and to provide a platform to accelerate collective learn-
ing for the establishment of social protection floors«; see de Schutter
(2021), paras 55, 56.

78 See, for example, Art. 9 Gavi Alliance Statutes; Art. 4.2.4 Charter of
the Global Partnership for Education; para. 9 Governing Instrument
for the Green Climate Fund; Art. 10 para. 5 Montreal Protocol on
Substances that Deplete the Ozone Layer (Multilateral Fund for the
Implementation of the Montreal Protocol).

79 For this reason, the board composition model recommended by the
World Bank for its trust funds (World Bank 2020) would not be an
adequate solution for the new funding mechanism: para. 15 of the
Guidance Note states that »[tlhe governing body is comprised of the
Bank, contributing DPs (Development Partners) and in some cases
other relevant stakeholders«. According to para. 17, »(o)ther stake-
holders (e.g., client country representatives, United Nations, repre-
sentatives of civil society or nongovernmental organisations, private
sector representatives) may be invited by the Bank, in consultation
with DPs, to attend governing body meetings in a non-decision-mak-
ing role«.



https://www.reeep.org/reeep-legal-status
https://www.reeep.org/reeep-legal-status
https://www.greenclimate.fund/document/governing-instrument

sentatives from the participating high-income countries and
upper-middle-income countries® would have voting rights
on the board.®" In view of the fact that, by contributing more
to the Fund’s financial resources, the high-income countries
may play a greater role in the GFSP than the middle-income
countries, the latter group could be given a somewhat
smaller share of the vote.

International organisations with special expertise in the
field of social protection should also be involved in GFSP
decision-making processes. This, too, is in line with the
practice of the global partnerships already established. In
numerous multistakeholder initiatives, international organ-
isations, in particular the international financial institutions,
are represented on the board with seats and voting rights
(examples include GAVI® or GPE®). In other partnerships,
representatives of international organisations are regularly
involved in board meetings and can therefore influence de-
cision-making, but they do not have voting rights (for exam-
ple, GFATM®4). In the case of a new GFSP, the ILO and the
World Bank in particular, as the co-founding members of the
Global Partnership for Universal Social Protection to Achieve
the Sustainable Development Goals (USP2030),25 should be
represented on the decision-making board. Moreover, their
prominent role in international support for the development
of social protection systems suggests that they should also
be granted voting rights on the board in addition to their
participation and co-advisory rights.

Other international organisations involved in social protec-
tion, such as UNICEF, the FAO or regional organisations, could
be part of the decision-making body in an advisory capacity.
Whether a further constituency on the donor side represent-
ing the interests of private funders (companies, philanthropic
foundations) should be considered depends on whether the
GFSP is also to receive funding from private sources for the
international financing of social protection floors. If this is
the case, then it would have to be considered whether —
as has been done in some other global partnerships (such

80 The so-called »new donors« include several upper-middle-income

countries, such as China, Turkey, Brazil or South Africa. For the discus-

sion in the GFATM to change the board composition so that new do-

nors could also be included, see the Recommendations of the Transi-

tional Governance Committee (TGC) on Board Composition and Size,

at the 35th Board Meeting (GF/B35/17); available at: https:/www.

theglobalfund.org/media/4241/bm35_17-tgcreviewandrecommenda-

tiononboardcomposition_report_en.pdf.

A different solution has been found for the steering committee of

the USP partnership: the three country groups — high-income coun-

tries, upper-middle-income countries and low-income countries — are

represented there with two votes each; see Global Partnership for

Universal Social Protection to Achieve the Sustainable Development

Goals (USP2030), Governance structure; available at: https://usp2030.

org/wp-content/uploads/gov_en.pdf.

82 Art. 9 Gavi Alliance Statutes.

83 Art. 4.2.4 Charter of the Global Partnership for Education.

84 Art. 7.1 Global Fund Bylaws.

85 Available at: https://www.social-protection.org/gimi/USP2030.action.
For a summary of the different approaches of the ILO and the World
Bank with regard to social protection, see Seekings (2021), 497.
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as GFATM,® GAVI,®7 GPE®®) — private donors should also be
granted voting rights in GFSP funding decisions.®®

Furthermore, the principles of tripartism should be taken into
account in the organisational design of a new international
financing mechanism in the field of social protection. This
means that, in addition to state representatives, employers’
associations and trade union federations should also be
involved in the key decisions of the GFSP. Both actors are
significantly involved in the design and implementation of
social security programmes at the national level because so-
cial security rights are often historically linked to employee
status. If the GFSP is set up under the umbrella of the ILO
or in close organisational relationship to it, this is already
required by ILO tripartism rules®® and the relevant provisions
of ILO Recommendation No. 202. But even if the GFSP were
to be set up in a different institutional context both trade
unions and employers’ associations could be part of the main
decision-making bodies. However, it should also be kept in
mind that it is not likely that the Fund will primarily support
social insurance schemes, but predominantly social assis-
tance programmes (especially cash transfer or public works
programmes), for which the tripartism rules are less relevant.
In addition, therefore, the extremely large group of informal
workers in recipient countries should also be represented on
the board.®! It is precisely for this category of workers that
the GFSP’s activities will be of particular importance, so it
would not be appropriate to leave them out of its govern-
ance structure.

Finally, both the inclusiveness principle of international devel-
opment law and the human rights-based approach require
that civil society be given a right to participate in the Fund’s
decision-making procedures. This is important, on one hand,
because associations of affected people and NGOs working
on social protection often have very precise expertise on the
situation at the country and regional level, and can therefore
assess the special needs of the rights holders, especially of
vulnerable population groups (these include, in particular,
women and children, people with disabilities, refugees and
people living in remote rural areas who have problems ac-
cessing social services and health care facilities). In addition,
however, the participation of civil society is indispensable,
particularly as it performs an essential monitoring function
vis-a-vis the implementing government agencies and the
international organisations and development aid agencies
involved on the ground (see also Section IV). Civil society
organisations should not only report delays or shortfalls in
the provision of social benefits, unjustified unequal treat-
ment and other implementation deficits to the relevant mon-

86 Art. 7.1 Global Fund Bylaws.

87 Art. 9 Gavi Alliance Statutes.

88 Art. 4.2.4 Charter of the Global Partnership for Education.

89 In the Strategic Advisory Group of the Joint SDG Fund, private sec-
tor and foundation representatives have only observer status; see
Art. 4.1.1. Terms of Reference of the Joint SDG Fund.

90 ILO Recommendation No. 152 (Tripartite Consultation, 1976).

91 See in this context ILO Recommendation No. 204 (Transition from the
Informal to the Formal Economy, 2015), para. 6, 34.
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itoring bodies in the respective country. Such information is
also helpful for the GFSP’s decision-making process. Via their
board representatives, civil society organisations can exert
particular influence to ensure that only those governments
that adhere to the eligibility criteria (see Section II.1 above)
actually receive funding. Another important task of the civil
society representatives on the board is to ensure sufficient
transparency of the activities of the GFSP — if this is not al-
ready provided by the representatives of the other groups. In
this context, care should be taken to ensure that represent-
atives of stakeholder groups from countries of the Global
South are included in board decision-making processes, in
addition to the Global Coalition for Social Protection Floors
(GCSPF), which is the relevant civil society association at the
international level.

3.2 QUALIFIED MAJORITIES IN
DECISION-MAKING PROCEDURES

It will probably not always be possible to reach board deci-
sions by consensus. Therefore, the requirements that must be
imposed on decision-making in such a case are crucially im-
portant for legitimacy and the board’s ability to function. The
GFATM offers an interesting model for the necessary majority
ratios in a global development partnership.®? In principle, it
is the GFATM's aim that board decisions be made by consen-
sus. If such a consensus is not reached in exceptional cases,
however, decisions are not taken by simple majority vote.
Instead, qualified majorities must be found, which in the end
give those stakeholder groups particularly affected by the
decisions — the constituencies of the recipient countries and
of the donor countries — a veto position. This particular pro-
cedural structure also gives other stakeholders a major role to
play in the decision-making process. In the GFATM, majority
votes are possible only if both two-thirds of the group con-
sisting of representatives of the donor countries, the private
sector, and private foundations and two-thirds of the other
board members (governments of the developing countries
and NGOs) support the relevant decision.

If these structures are transferred to the new international
financing mechanism (in the variant that it includes also pri-
vate donors and is only tasked with supporting low-income
countries), then the GFSP’s board could consist of, for in-
stance,

Group A

- six representatives of the different country groups on
the donor side (for example, high-income countries with
four votes and upper-middle-income countries with two
votes);

one representative of private donors;

one representative of employers’ associations; and

92 Art. 7.6 Global Fund Bylaws. The governance structure of the GFATM
is generally considered to be exceptionally inclusive and representa-
tive; see Bezanson/Isenmann (2012), 10. In this respect it can be seen
as an exemplary model for other global institutions; cf. Gostin (2014),
148.
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- two representatives of international organisations (ILO
and World Bank with one vote each);

Group B

six representatives of the low-income countries group;
one representative each of the trade unions and informal
workers’ organisations); and

two representatives of civil society (including at least one
from the Global South).

Generally, the Board members would have to seek consen-
sus. However, if this is not achieved, a decision could only
be made if two-thirds of Group A and two-thirds of Group
B agree.



4

MUTUAL ACCOUNTABILITY OF
ALL PARTNERS INVOLVED IN THE
FINANCING MECHANISM

Mutual accountability is another guiding principle that can
be drawn from both the various international legal frame-
works on development cooperation and the human rights
approach (see Section 1) and which is of particular impor-
tance for the governance structure of a new international
financing instrument in the field of social protection. This
means that mechanisms must be in place to ensure account-
ability between all actors involved in GFSP activities. The re-
guirements resulting from this principle are thus related both
to the relationship between the Fund and the donors (donor
governments, international financial institutions, possibly
also private donors), and between the Fund and the govern-
ments of the recipient countries. Likewise, the Fund and the
governments of the recipient countries are accountable to
the potential recipients of social benefits.

Often, the term »accountability« is primarily understood as a
call for subsequent (ex-post) control of decisions. But it can
be helpful to strengthen the accountability of institutions also
from an ex-ante perspective.®® In fact, such mutual control
is already partly achieved by the participation mechanisms
in the Fund’s organisational structure, where representatives
from both the donor and the recipient side, as well as civil
society actors can participate in the Fund’s bodies and thus
influence its decisions. Whether such preventive control is
effective depends to a large extent on the intensity and struc-
ture of participation options. In addition, it is very important
that sufficient transparency is ensured for all stakeholders
regarding all decision-making elements.®*

The funding decisions taken by the GFSP and their imple-
mentation by the governments of the beneficiary countries,
however, must also be subject to subsequent (ex-post) con-
trol. The review mechanisms used for this purpose contrib-
ute to increased accountability, as they both lead to greater
transparency of decision-making procedures and form the
prerequisite that actors be held responsible and, if necessary,
also be obliged to carry out compensatory measures. Stud-
ies have shown that it is necessary to use both internal and

93 On these two perspectives on accountability see Moncrieffe (2011),
10 et seq.; on »accountability through participation« see also Steets
(2010) 126 et seq.

94 See Peters (2016), 49: »Transparency is conditio sine qua non both for
critique of an organisation and for an informed consent to its activi-
ties.«
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external review mechanisms.®® Because this article focuses
on the governance structure of a GFSP, its recommendations
are limited to how accountability can be improved through
internal review mechanisms.

First, it is important that representatives of the donor and
(potential) recipient countries be given the opportunity to
have all decisions regarding the selection of the countries
to be supported and the amount of the financial assistance
reviewed, based on the eligibility criteria laid down in the
GFSP statute. The review should cover not only the approval
of funding, but also the rejection of funding applications.
These reviews can take place at the board level. However,
it is also possible to establish a dedicated monitoring body,
composed of independent experts, to provide this part of the
accountability process. In addition, following the example
of other international institutions, further bodies could be
set up to deal with the evaluation of the GFSP’s work®® and
with staff misconduct (for example, in cases of corruption
or fraud).*”

But it should not be overlooked that not only the new financ-
ing mechanism is responsible to the other actors involved.
The governments of the recipient countries must also be
accountable, both to the Fund and to the potential benefi-
ciaries for the proper use of financial resources. Therefore,
on one hand, regular reporting by the recipient countries is
essential (in this context the Fund’s monitoring bodies must
ensure that they always pay sufficient attention to the princi-
ple of ownership when reviewing the reports). On the other
hand, it is important that control mechanisms are also avail-

95 Heldt (2018), 574, 583.

96 For the evaluation mechanisms of other global partnerships, see, for
example, https://www.gavi.org/governance/gavi-board/committees/
evaluation-advisory-committee; https://www.theglobalfund.org/en/
technical-evaluation-reference-group/; https://www.theglobalfund.
org/en/oig/; https://ieu.greenclimate.fund/; https:/gefieo.org/; https:/
www.globalpartnership.org/results/monitoring-evaluation; Art. 7
Terms of Reference of the Joint SDG Fund.

97 The GCF's Independent Integrity Unit (IIU; https:/iiu.greenclimate.
fund/) provides an example of this: It investigates allegations of fraud,
corruption, misconduct, and other prohibited practices, such as
whistleblower retaliation, made by staff, external stakeholders, imple-
menting agencies, and intermediaries in connection with the Fund.
The IIU reports to the Fund'’s Board of Directors or the Board's Ethics
and Audit Committee. Similar examples can be found in other global
partnerships; see, for example, https://www.theglobalfund.org/en/
board/committees/.
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able to civil society actors, especially rights holders. For this
purpose, in line with para. 7 ILO Recommendation No. 202,
the review and complaint procedures (already in place or to
be established) at the national level should be used in the first
instance.?® In addition, however, it seems advisable to give
representatives of the affected parties the opportunity also to
report directly to the Fund at least serious deficiencies in the
implementation of the funding programmes. Such reports
could, for example, also be reviewed by the independent
monitoring unit already mentioned or alternatively by the
board at the suggestion of representatives of the social part-
ners or civil society.

98 On national accountability mechanisms in the field of social protec-
tion, cf. Sepulveda/Nyst (2012), 60; Ayliffe etal. (2017); Lindert etal.
(2020), 328; ILO (2021b).
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CONCLUSIONS

The challenge of combating extreme poverty and inequality
continues to be of major importance for the global commu-
nity. The Covid-19 crisis has made the relevant tasks even
more demanding. There is now widespread agreement at
the international level that building long-term and sustaina-
bly financed social protection systems can make an important
contribution to this. In addition to investments in education
and job creation, solutions for financing universal basic social
protection (»social protection floors«) should therefore be at
the top of the list of priorities of international development
cooperation, especially support for those countries that are
currently unable to raise sufficient domestic resources for this
purpose. In the spirit of the 2030 Agenda for Sustainable De-
velopment, these efforts must be organised in a partnership-
based framework. Therefore, if a financing mechanism is
set up (for example, within the framework of the Global
Accelerator for Jobs and Social Protection proposed by the
UN Secretary-General) to support low-income countries in
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providing their inhabitants with a minimum level of social
protection, it should be designed in such a way that the gov-
ernments of the countries concerned retain full ownership
of their social protection systems. In addition, they (or rather
their constituencies) must be included in the decision-mak-
ing processes of this mechanism with equal rights; likewise,
the relevant civil society actors must be given appropriate
opportunities to participate. Finally, it is also necessary that
effective and transparent accountability instruments be im-
plemented. It does not particularly matter whether this fund-
ing mechanism is subsequently called a »Global Fund for
Social Protection« or something else. But it is important that
its governance structure be shaped by these three principles:
ownership, inclusiveness, and mutual accountability.
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RECOMMENDATIONS

If a

new financing mechanism is to be set up at the inter-

national level to support low-income countries in estab-
lishing and maintaining national social protection systems,
it is important that its governance structure be guided by
certain overarching principles: the principles of ownership,
inclusiveness and mutual accountability. These principles are
enshrined in international law, specifically in the law of de-
velopment cooperation and in human rights law.

1.

According to the ownership principle, it has to be en-
sured that the recipient countries retain full responsibility
and sufficient policy leeway for the design of their social
protection systems, and that the eligibility criteria of the
new financing mechanism are therefore limited to a few
core requirements. The resources provided by the Fund
must be used exclusively for the purpose of ensuring the
financing of »social protection floors«, as defined by ILO
Recommendation No. 202. Recipient countries should
guarantee non-discriminatory access to social protection
systems, especially for disadvantaged and excluded per-
sons and groups. Moreover, a national social protection
strategy and action plan must be adopted (including an
approach to long-term domestic financing), and imple-
mentation of social protection floors must be regularly
monitored. Review mechanisms must also be available
for rights holders. If these conditions are met, a country
would in principle be eligible for financial assistance from
the Fund. In addition, the Fund — in cooperation with
other multilateral or bilateral institutions — can offer ad-
visory services in the field of social protection. However,
the implementation of such services should not be made
a regular precondition for funding.

. The composition of the most important decision-making

body of the new institution — the board or steering com-
mittee — must comply with the inclusiveness principle. All
constituencies affected by the Fund’s financing decisions
should be represented on this board. These are, on one
hand, the donor and recipient countries, which should
have the same voting rights on the board. On the other
hand, the ILO and the World Bank should also be rep-
resented, as should private donors, provided they can
participate in the financing of the Fund in accordance
with its statutes. Furthermore, it must be guaranteed
that trade unions, employers’ associations and informal
workers’ organisations, as well as members of civil so-

ciety be represented on the board. For the design of
the decision-making procedures, the requirement of
qualified majorities could be included in the statutes,
following the example of other international financing
mechanisms. This would prevent any of the relevant
stakeholder groups from being outvoted.

. To ensure that the requirements of the accountability

principle are met, it is necessary for the new international
financing mechanism to have transparent procedures. It
is also crucial to guarantee that funding decisions can be
reviewed by both donor and recipient countries (includ-
ing those whose applications have not been approved)
for compliance with the eligibility criteria. A special com-
mittee staffed with independent experts could be set up
for this purpose. Also, it should be ensured that the work
of the Fund be regularly evaluated and that complaints
bodies be set up in the event of misconduct on the part
of individual staff members. Civil society actors should
also have control mechanisms at their disposal. Primarily,
they are supposed to use the review and complaint pro-
cedures available at the national level. But it should also
be possible to report at least significant deficiencies in
the implementation of the support programmes directly
to the Fund.
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