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  On 4 December 1986, the United Nations General Assembly adopted the Declaration 
on the Right to Development. According to the Declaration, the right to development 
entitles every human person and all peoples to participate in, contribute to, and enjoy 
development, in which all human rights can be fully realized.

  Yet, interpretation of this resolution differs from one political group to another. The 
Global South emphasizes issues such as inequalities in the international financial 
system, greater participation of developing countries in global decision-making on 
economic policy, and promoting a fairer trade regime. The North insists on suitable 
domestic conditions in developing countries such as good governance, democracy 
and responsible economic management. And while the Non-Aligned Movement calls 
for an international legal standard of a binding nature, the European Union is op-
posed to such an upgrade of the Declaration.

  Drafting a Framework Convention on the Right to Development seems to be the best 
option for accommodating the concerns of the different political groups, as it allows 
for a step-by-step approach. A framework convention is a treaty under international 
law: such a treaty is open to States, and once it has entered into force, it is binding 
on States that have expressed consent.

  The potential added value of a Framework Convention on the Right to Development 
is to complement the current human rights regime with a treaty that goes beyond 
individual State responsibility and takes inspiration from principles derived from in-
ternational development efforts, such as mutual accountability, alignment of policies 
among partner countries, and inclusive partnerships.
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1. Introduction: The Political Debate

On 4 December 1986, the United Nations General 

Assembly adopted the Declaration on the Right to De-

velopment by a majority of 146 to 1 (United States) with 

8 abstentions. According to the Declaration, the right to 

development entitles every human person and all peoples 

to participate in, contribute to, and enjoy development, 

in which all human rights can be fully realized.

After the adoption of the Declaration, various institu-

tions on the right to development were set up by the UN 

Commission on Human Rights and its successor body, 

the Human Rights Council. In 1988 an open-ended inter-

governmental working group mandated with monitoring 

and reviewing the implementation of the right to de-

velopment was established. The working group, which 

continues until today, was assisted in its task first by an 

Independent Expert (1988–2004) and later by a High-

Level Task Force (HLTF, 2004–2010), also composed of 

individual experts.

The HLTF defined what it called the ›core norm‹ of the 

right to development as ›the right of peoples and indi-

viduals to the constant improvement of their well-being 

and to a national and global environment conducive to 

just, equitable, participatory and human-centered devel-

opment respectful of all human rights‹ (A/HRC/15/WG.2/

TF/2/Add.2, 8 March 2010, 8). It further identified three 

attributes of this core norm:

1. comprehensive and human-centered development 

policy,

2. participatory human rights processes,

3. social justice in development.

For each of the attributes, the HLTF drew up a table of 

criteria, sub-criteria and indicators.

The right to development is recognized regionally in the 

Charter of the Organization of American States, and more 

concretely in the African Charter on Human and Peoples’ 

Rights1. At the UN level, it appeared in a number of im-

1.  Parallel, but unrelated to the UN process, the African Commission on 
Human and Peoples’ Rights in 2009 established a violation of the right 
to development of a sub-national group. The Endorois decision focuses 
on a domestic set of events in Kenya. The decision goes beyond the Dec-

portant soft law instruments, such as the World Confer-

ence on Human Rights’ Vienna Declaration (1993), the 

Millennium Declaration (2000) and the Rio+20 Outcome 

Document (2012).2 In 2007, the Human Rights Council 

created an opening for treaty making, by adopting with-

out a vote resolution 4/4, deciding to take ›appropriate 

steps for ensuring respect for and practical application of 

these standards, which could take various forms, includ-

ing guidelines on the implementation of the right to de-

velopment, and evolve into a basis for consideration of an 

international legal standard of a binding nature, through 

a collaborative process of engagement‹.

Yet, interpretation of this resolution differs from one 

political group to another. The Non-Aligned Movement 

(NAM) reiterated that the right to development should be 

translated into an ›international legal framework on par 

with other human rights‹ – thus cast into a new human 

rights treaty. The European Union (EU) opposed an inter-

national legal standard of a binding nature. Instead, the 

EU favored implementation of the right to development 

through the elaboration of benchmarks and indicators 

for States to empower individuals as active agents in the 

development process. The EU argued that international 

human rights law only recognized clearly that States have 

obligations with regard to persons falling under their na-

tional jurisdiction.

At subsequent sessions of the Working Group little prog-

ress was made. Margot Salomon’s description of the state 

of play (Salomon 2007: 99) remains accurate today: the 

Global South directs the debate towards issues such as 

inequalities in the international financial system, greater 

participation of developing countries in global decision-

making on economic policy, and promoting a fairer trade 

regime. The North insists on suitable domestic conditions 

in developing countries such as good governance, de-

mocracy and responsible economic management. Bonny 

laration on the Right to Development, by placing neither the individual 
nor the population as a whole, but the survival of an (African) indigenous 
group at the center of development (Gilbert 2011: 68); it also deals with 
a dimension of the right to development that is not at the forefront of 
concerns at the Geneva based intergovernmental debates. The African 
Commission recognizes the need to protect marginalized and vulnerable 
groups in Africa suffering from particular problems. Groups within this 
category qualify as peoples in the context of the African Charter, and en-
joy collective rights, including the right to development.

2.  These documents were adopted by consensus, not by a split vote, but 
provide insufficient evidence of a genuine legal conviction (opinio juris) 
supporting the right to development, and implied no commitment on 
behalf of developed States to move towards treaty-making on the right 
to development.
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Ibhawoh chastises both North and South: the debate on 

the right to development demonstrates how the legiti-

mizing language of human rights has been used to press 

goals that have more to do with the international politics 

of power and resistance, and with the interests of re-

gimes, than with welfare and empowerment of ordinary 

citizens (Ibhawoh 2011:104).

This paper suggests that one way to overcome the politi-

cal controversy over the legal status of the right to de-

velopment is to draw up a framework convention on the 

Right to Development.

2. The Declaration versus 
Convention Controversy

There are two parts to the controversy surrounding the 

adoption of a binding legal standard on the right to de-

velopment. First, there is the controversy about the right 

to development itself. There are various other ways of in-

tegrating human rights and development that may lead 

to more immediate results in terms of protection of rights 

holders and enforcement of State obligations. Secondly, 

proponents of the right to development are divided on 

whether a treaty is the most appropriate way of giv-

ing effect to the Declaration. This paper argues that a 

framework  /  protocol approach may break the deadlock 

in intergovernmental negotiations and add a necessary 

layer of protection to the current human rights regime in 

a context of economic globalization.

Martin Scheinin argues that it may well be a viable option 

›to strive for the realization of the right to development 

also under existing human rights treaties and through 

their monitoring mechanisms, provided that an interde-

pendence-based and development-informed reading can 

be given to the treaties in question‹ (Scheinin in Andre-

assen, Marks (Eds.) 2006:274). When human rights are 

applied to an aspect of development policy, they can be 

read in a development-informed way and with full ac-

knowledgement of the interdependence of human rights. 

As a result, the domestic dimension of the right to devel-

opment may be largely covered.

While a development-oriented interpretation of exist-

ing human rights treaties is useful and commendable, 

it also has limits. It is difficult to see how interpretation 

can achieve all aspects of the right to development, and 

in particular the peoples’ right dimension and the mu-

tual dimension of the duty of cooperation (see infra). 

Whether interpretation suffices to construct unilateral du-

ties of cooperation (extraterritorial obligations) depends 

on the willingness of treaty monitoring bodies and – more 

importantly in terms of protection – on courts of law, to 

discover and enforce such extraterritorial obligations in 

the treaties. The treaty monitoring bodies are ill-equipped 

to assess collective State action (e.g. the human rights 

impact of intergovernmental agreements) and acts of 

intergovernmental organizations or of non-State actors. 

Treaty monitoring bodies can only deal with joint action 

by States and with acts by non-State actors indirectly, i.e. 

by framing these as issues of individual State responsi-

bility. Since human rights treaty law is based on single 

State responsibility, collective acts or acts by non-State 

actors only come under the purview of the monitoring 

body if responsibility for these acts can be attributed to 

a specific State.

Even if one accepts the potential added value of the right 

to development, the question remains whether a treaty is 

necessary. A possible alternative to a treaty consists in the 

adoption of a set of guidelines on the implementation of 

the Declaration. Nico Schrijver, a former member of the 

High-Level Task Force, points out that the 1986 Declara-

tion enjoys considerable support at the UN regardless 

of its formally non-binding legal status. Declarations are 

sometimes more effective in generating consensus and 

subsequently compliance (Schrijver in Marks (Ed.) 2008: 

127–129). He argues that implementation of the right to 

development may be assisted more by guidelines – which, 

given the flexibility of soft law could also address inter-

governmental organizations and private actors directly – 

than by embarking on a treaty-making process.

Nevertheless, there are drawbacks to the Declara-

tion  /  Guidelines approach. As the Guidelines are meant 

to focus on implementation of the Declaration, there is a 

risk that necessary normative development will be unduly 

constrained by the need to revert to the original text of 

the Declaration.

The main difficulty, however, is that the addition of guide-

lines in no way alters the soft law character of the right 

to development. In no case will the legal status of the 

guidelines be higher than that of the Declaration. One 

of the main challenges facing the realization of the right 

to development is that multilateral, regional and bilateral 
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treaties in the area of international economic law (and 

other fields of international law) contain provisions that 

impair, or are interpreted by governments in such way 

as to impair the ability of States to comply with human 

rights obligations and human development objectives. 

The right to development can provide a counterweight, 

but only if the right itself is legally binding in interna-

tional law. If that is the case, and a conflict with another 

treaty in international law arises, the right to develop-

ment is a ›relevant rule of international law applicable in 

the relations between the parties‹ for the purposes of the 

Vienna Convention on the Law of Treaties, and can thus 

be used to interpret the potentially conflicting treaty in 

such a way that no harm is caused to the enjoyment of 

the right to development. Boyle and Chinkin, comment-

ing on the Framework Convention on Tobacco Control, 

explain that the decision to negotiate a treaty on tobacco 

control rather than mere soft law was ›because it ensured 

that whatever was agreed would, once in force for most 

States, override any inconsistent commitments of a more 

general kind undertaken by States‹ (Boyle, Chinkin 2007: 

129). As long as the right to development remains of a 

purely soft law nature, the conflicting treaty will prevail.

Similarly, treaty law impacts on domestic law in ways 

that soft law cannot. Treaties potentially restrain domes-

tic law-making; soft law does not. Treaties may over-

ride contradictory domestic laws; soft law may at best 

be taken into account at the discretion of the domestic 

judge in interpreting domestic law. Claims based on the 

right to development, as any other human rights claim, 

will emerge locally, and will have to be addressed at least 

in part within the framework of the domestic legal sys-

tem. If the domestic legal rules on the incorporation of 

international law into domestic law so permit, treaties 

may have an impact on local claims, while the impact of 

guidelines adopted by an international organization is 

bound to be very limited.

A final cluster of arguments in favor of the treaty option 

is political rather than legal in nature. At the United Na-

tions General Assembly and at the Human Rights Council, 

the division of opinion between the Non-Aligned Move-

ment and the European Union not only affects the de-

bate on the right to development. It also extends to many 

other thematic and country-specific issues. The European 

Council on Foreign Relations has concluded for years in 

its annual reports on the EU and human rights at the UN 

that there is a gradual erosion of support for the EU’s 

positions in votes on human rights issues. The EU needs 

to forge coalitions at the Human Rights Council with non-

Western States on issues prioritized in the EU’s external 

human rights action. As Theodor Rathgeber has argued, 

in order to move beyond the bloc voting practice that is 

detrimental to the EU external human rights action, the 

EU needs to revise its policies in addressing some of the 

main concerns of countries from the Global South at 

the Human Rights Council (Rathgeber 2009:156). Global 

human rights law cannot be truly global if it does not en-

gage with valid human rights concerns originating in the 

Global South. An EU position on the right to development 

that makes it possible to enhance the legal status of the 

right to development will create a new momentum in 

North-South human rights discussions at the UN.

The potential added value of a right to development 

treaty is to complement the current human rights regime 

with a treaty that goes beyond individual State responsi-

bility and builds on principles derived from international 

development efforts, including the Paris Declaration on 

Aid Effectiveness that provides for mutual accountability 

(donors and partners are accountable for development 

results), alignment of policies among partner countries 

(donor countries align behind policy objectives set by 

developing countries), and inclusive partnerships (full 

participation of State and non-State actors). The focus 

on individual State responsibility in current human rights 

treaty law prevents the integration of human rights into 

the international development effort. It also hampers in-

ternational human rights law in delivering on its promise 

of protection to those adversely affected by globalization.

In theory (i.e. conceptually, and leaving aside consider-

ations of political feasibility for a moment), any treaty on 

the right to development should deal with four sets of 

relationships:

  Firstly, the relationship between the State and the 

rights holders within its jurisdiction. This relationship cor-

responds to the domestic dimension of the right to devel-

opment, i.e. the State’s obligation to ensure participation 

in decision-making and benefit-sharing in development 

at the domestic level. The relationship between the State 

and the rights holders within its jurisdiction is the familiar 

relationship dealt with in existing core human rights trea-

ties. In fact, the State’s obligation to ensure the human 

rights of individuals within its jurisdiction in the context of 

its domestic development policy in a non-discriminatory 
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manner is already part of current human rights law. The 

recognition of obligations owed to peoples within the 

State’s jurisdiction would be a more novel aspect;

  Secondly, the relationship between a State and rights 

holders outside its jurisdiction (living in another State). 

Relevant issues include the impact of official develop-

ment assistance (ODA) or of trade and investment poli-

cies on rights holders in the recipient country, or the 

need for the home State of a company to ensure that 

the actions of these companies respect human rights in 

the host country. Here, the unilateral dimension of the 

duty to cooperate is at stake: each State has a unilateral 

duty to observe the rights of rights holders outside of 

its jurisdiction. The added value of this dimension of the 

treaty depends largely on the view one takes on whether 

extraterritorial obligations are already part of existing hu-

man rights law. It should be noted that obligations to re-

spect human rights in other countries do not only apply 

between developed and developing countries, but also 

between States of a comparable level of economic and 

human development;

  Thirdly, joint, mutually agreed action by States – 

through inter-State agreements or within international 

organizations – for the realization of the right to develop-

ment. Partnerships by States for the realization of shared 

objectives respond to the mutual dimension of the duty of 

cooperation, and belong to the realm of classic (i.e. non-

human rights) public international law. From a human 

rights perspective, the adoption of a classic inter-State 

reciprocal treaty containing mutually agreed obligations 

for the joint realization of human rights would be a nov-

elty. In this area, inter-governmental dispute resolution 

and/or compliance mechanisms could be used. However, 

as the purpose of the inter-State agreement is the realiza-

tion of the right to development, a mechanism ensuring 

accountability of the partnership to rights holders needs 

to be provided for;

  Finally, the creation of direct obligations of non-State 

actors vis-à-vis the holders of the right to development. 

This dimension takes the right to development back to 

its scholarly origins, when Keba M’Baye and Karel Vasak 

emphasized the need for the involvement of a variety of 

actors in the realization of the right to development. In 

Vasak’s view (Vasak 1972), the right to development was 

held not only by individuals and States, but also by sub-

national groups such as local collectivities and national, 

ethnic and linguistic communities. The duty bearers in-

cluded not only territorially responsible States but the 

international community as a whole. The desired effect 

was to humanise the international economic order. Only 

if all actors on the social scene participated both as hold-

ers and duty bearers would this objective be achieved.

3. The Framework Convention/Protocol 
Approach in International Law

Framework Conventions (as listed in the bibliography) are 

legally fully binding treaties, to which the general rules of 

international treaty law apply. They usually include: sub-

stantive commitments expressed as objectives, principles 

and/or general obligations; institutional provisions; imple-

mentation mechanisms; rules on the involvement of non-

State actors; financial measures, and provisions enabling 

the adoption of protocols and annexes.

The provisions on the objective and principles of the treaty 

flow from the considerations spelled out in the preamble. 

The overall aim of the convention is set out, e.g. ›to pro-

tect man and his environment against air pollution‹ or ›to 

protect present and future generations from the devas-

tating health, social and environmental consequences of 

tobacco consumption and exposure to tobacco smoke‹. 

Secondly, the provisions denote the subject matter of the 

treaty as one that is of concern to the international com-

munity and requires international cooperation. In exercis-

ing jurisdiction, the sovereign State acts as the custodian 

(Scholtz 2008) of the common interest of the interna-

tional community. Other States hold a legitimate expec-

tation that the relevant state will offer protection in the 

interest of mankind, but they also have a joint respon-

sibility to offer support to the relevant State to fulfill its 

obligations. In Scholtz’ view, custodial sovereignty implies 

differential treatment of developing countries.

A final purpose of the provisions on the objective and 

principles is to set standards that give direction to subse-

quent normative development. None of these provisions 

impose immediate obligations on the State parties; rather 

they set criteria against which measures undertaken can 

be assessed.
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The provisions on objectives and/or principles are com-

plemented by provisions containing general State obli-

gations. The number and nature of these general obli-

gations varies in the different framework conventions. 

Examples of such obligations include:

  The obligation to collect information at the domestic 

level on the issue addressed in the convention;

  The raising of awareness at the level of the society on 

the issue addressed by the convention;

  The obligation to adopt domestic policy or legislation, 

taking into account the Convention’s principles;

  The obligation to exchange information at the inter-

national level;

  The obligation to co-operate with other States to ad-

dress the global dimension of the problem, including ef-

forts to ensure access to and transfer of technology.

Framework conventions create at least two institutions: a 

plenary body of all State parties and a secretariat. Subsid-

iary bodies on scientific issues, on implementation, or on 

law-making may be provided for in the treaty as well, or 

may be established at a later stage by the plenary body 

(e.g. as open-ended working groups). The institutions are 

essential in the context of a framework convention ap-

proach, because they ›help ensure that the treaty is not 

static, but a robust and on-going process of law-making, 

normative discussion and agility‹ (Drumbl in Fitzmaurice, 

Ong, Merkouris (Eds.) 2010:10). This is crucial, as the gen-

eral obligations included in the framework conventions 

may be vague and programmatic.

Plenary bodies, usually the ›conference of the parties‹, 

meet either annually or at two or three year intervals. 

They review the implementation of the framework con-

vention (by considering information submitted by State 

parties) and take decisions to promote effective imple-

mentation (which may include the drafting of guidelines 

and recommendations for the implementation of differ-

ent provisions). State parties are required to report peri-

odically on their implementation of the convention; the 

conference of the parties then ›considers‹ the informa-

tion provided. The level of detail of the information that 

is required from the State parties varies from conven-

tion to convention. Apart from reviewing implementa-

tion, plenary bodies may also have a role in promoting 

implementation.

The framework conventions contain only modest instru-

ments for reviewing State compliance. Intergovernmental 

dispute resolution mechanisms are routinely included, but 

they are rarely used. The trend is to establish monitoring 

mechanisms only at the second stage of a framework 

convention  /  protocol approach – arguably because at that 

stage the obligations become more specific, and confi-

dence between the parties has grown.

The framework conventions deal, sometimes explicitly, 

with issues that are of common concern ›to humankind‹. 

The reference to ›humankind‹ suggests that the sub-

jects dealt with are not of concern to States only, but 

to the international community as a whole. All frame-

work conventions therefore provide for a degree of in-

volvement of non-State actors. Non-State actors include 

intergovernmental organizations, non-governmental or-

ganizations, the scientific community and the business 

community.

Another category of non-State actors involved in the 

preparation and implementation of framework conven-

tions is the relevant scientific community. Peter Haas has 

written extensively about the role of ›epistemic communi-

ties‹ in international policy-making, which he defines as 

›a network of professionals with recognized expertise and 

competence in a particular domain and an authoritative 

claim to policy-relevant knowledge within that domain 

or issue-area‹ (Haas 1992:3). These professionals may be 

employed in intergovernmental organizations, work in 

state administrations, or at research institutes: as a com-

munity of knowledge they provide information that in-

forms decision-making.

Apart from the Convention on long-range transbound-

ary pollution, all global framework conventions explicitly 

envisage the adoption of protocols. Nele Matz-Lück has 

suggested that it would be effective to include the most 

relevant issues for further protocols already in the text of 

the framework agreement (Matz-Lück 2009: 452), but 

that is not the general practice. The WHO Framework 

Convention on Tobacco Control includes a specific pro-

cedure for the adoption of protocols: when efforts to 

reach consensus fail, protocols are a last resort adopted 

by a three-quarters majority vote of the Parties present 
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and voting. More flexible law-making mechanisms could 

enable adoption of protocols by majority-voting or even 

entry into force of the protocols for all parties without 

their express consent (Matz-Lück 2009: 457). In practice, 

the Protocol to the Tobacco Convention was adopted by 

consensus on 12 November 2012.

The protocols supplementing the various framework con-

ventions strengthen the substantive and procedural pro-

visions in the original conventions. Usually the protocols 

include new substantive commitments that elaborate on 

provisions in the relevant framework convention as well 

as creating mechanisms that monitor compliance with 

these obligations. When more specific substantive State 

obligations are included, the issue of differential treat-

ment and financial assistance to developing countries 

comes to the fore. Protocols may further be used to ease 

decision-making procedures or to strengthen the role of 

non-State actors.

As States accept more specific obligations in Protocols, 

the need to monitor implementation increases, as does 

the need for remedial action when lack of implementa-

tion is established. Several protocols create compliance 

mechanisms that are not adversarial in nature, and there-

fore perhaps more user friendly and effective in contrib-

uting to implementation. Compliance mechanisms have 

been described as institutions that aim to avoid complex-

ity; are non-confrontational; are transparent; leave the 

competence for the taking of decisions to be determined 

by the Contracting Parties; leave the Contracting Parties 

to each convention to consider what technical and finan-

cial assistance may be required within the context of the 

specific agreement; include a transparent and revealing 

reporting system and procedures, as agreed to by the Par-

ties (see Luzern Declaration).

Compliance with the Kyoto Protocol to the UN Frame-

work Convention on Climate Change is monitored by a 

compliance committee of twenty members serving in their 

individual capacity. The Committee has two branches: 

the facilitative branch and the enforcement branch. The 

Committee makes every effort to decide by consensus, 

but failing a consensus, it decides by a majority of at least 

three fourths of the members present and voting. In addi-

tion, decisions by the enforcement branch require a ma-

jority of members from Parties included in Annex I present 

and voting, as well as a majority of members from Parties 

not included in Annex I present and voting.

The Committee receives, through the secretariat, ques-

tions of implementation indicated in reports of expert 

review teams under Article 8 of the Protocol, together 

with any written comments by the Party which is subject 

to the report. In addition, the Committee also receives, 

through the secretariat, other final reports of expert re-

view teams. Questions of implementation may also be 

submitted by any Party with respect to itself; or by any 

party with respect to another party, supported by cor-

roborating information.

The facilitative branch is responsible for providing advice 

and facilitation to Parties in implementing the Protocol, 

and for promoting compliance by Parties with their com-

mitments under the Protocol. The enforcement branch is 

responsible for determining whether a Party included in 

Annex I is not in compliance. Procedures are spelled out 

in the Decision. As to the ›consequences‹: the facilitative 

branch applies ›soft‹ consequences such as the provision 

of advice, the facilitation of (financial) assistance includ-

ing technology transfer and the formulation of recom-

mendations. The enforcement branch can suspend the 

eligibility for mechanisms such as the clean development 

mechanisms, upon a finding that eligibility conditions are 

not met. When a Party fails to fulfill its reporting obliga-

tions, the branch can issue a declaration of non-compli-

ance and require a plan proposing remedies. When an 

Annex 1 Party is found to exceed its authorized level of 

emissions, the enforcement branch may apply inter alia a 

deduction from the Party’s assigned amount for the sec-

ond commitment period. The compliance committee has 

decision-making power, but an appeal may be lodged 

against the decision of the enforcement branch to the 

conference of the parties.

4. The Proposal: A Framework Convention 
on the Right to Development

The Framework Convention  /  Protocol Approach consists 

of the phased establishment of a legal regime. Nele Matz-

Lück explains that: ›(…) one might say that the specific 

characteristic of a »typical« framework convention is the 

formulation of the objectives of the regime, the establish-

ment of broad commitments for its parties and a gen-

eral system of governance, while leaving more detailed 

rules and the setting of specific targets either to parallel 

or subsequent agreements between the parties‹ (Matz-

Lück 2009:446).
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The framework convention  /  protocol approach is an ap-

propriate regulatory technique for the right to develop-

ment. The large majority of States currently agree that 

there is a need to further clarify the global and domestic 

dimensions of the right to development, but they are as 

yet unable to reach consensus on the details of further 

regulation. A framework convention typically contains 

principles rather than significant commitments; but it 

also creates a venue for negotiations, and a focal point 

for public opinion, allowing time for consensus to build 

among all relevant stakeholders. When consensus is 

achieved, specific commitments are agreed in protocols. 

Protocols are open only to State parties to the mother 

convention (of which, ideally, there are many), but States 

determine freely whether or not they ratify a protocol. 

The approach thus offers a great deal of flexibility.

Other characteristics of the framework convention  /  pro-

tocol approach also suit the right to development. There 

is a need for a holistic rather than a piecemeal approach 

to the issue. Agreements on specific issues singled out for 

cooperation (e.g. in a protocol) need to fit within a holistic 

framework (the framework convention) that defines the 

integration of development and human rights concerns. 

A degree of scientific uncertainty remains about the im-

pact of economic globalization on the domestic capacity 

of States to realize human rights, and on how concepts 

such as the ›maximum available resources‹ or ›States in a 

position to assist‹ can reasonably be defined from a politi-

cal economy perspective. Scientific expertise can help in 

building the cognitive consensus that is necessary for the 

adoption of specific commitments. Finally, the framework 

convention  /  protocol approach is geared towards defining 

State obligations. Arguably there is a greater need for a 

prospective right to development treaty to clarify State 

obligations (including mutual State obligations) then 

there is to create new rights (Siatitsa 2010:771).

No doubt the drafting process of a framework treaty on 

the right to development will be subject to intense po-

litical negotiation. The purpose of the following section 

is to identify elements that may be helpful to those en-

trusted with deciding on the usefulness and drafting of 

such a treaty.

4.1 Objective

The objective of the Framework Convention is to make 

the right to development, as laid down in the Declara-

tion of the Right to Development, a reality for everyone.

The Framework Convention would reaffirm the Declara-

tion on the Right to Development. It would not redefine 

the right to development as formulated in the Declara-

tion, but create a platform for subsequent legal develop-

ment (mainly through protocols and multi-stakeholder 

agreements). Nevertheless, the Framework Convention 

could provide an opportunity to clarify the contemporary 

understanding of some of the provisions of the Declara-

tion such as the definition of peoples (Article 1(1)), the 

dimensions of development, (Article 1(1)), the reference 

to the new international economic order (Article 3(3)), 

the succinct reference to an active role for women in the 

national development process (Article 8(1)).

 The definition of ›peoples‹: 
In the UN Declaration, both individuals and peoples hold 

the right to development. Clearly the individual dimen-

sion should remain, and poses little conceptual difficulty.

The definition of peoples in the UN Declaration, however, 

should be interpreted in the light of the evolution of in-

ternational and regional law subsequent to the adoption 

of the Declaration. It is suggested that inspiration should 

be taken from developments in the area of indigenous 

rights; from the case-law of the African Commission on 

Human and Peoples’ Rights on the concept of ›people‹; 

and from international environmental treaties dealing 

both with indigenous and local communities.

The notion of peoples in the UN Declaration should be 

interpreted today as including indigenous peoples, taking 

into account the Endorois decision, rulings on indigenous 

rights by the Inter-American Commission and Court of 

Human Rights, and international legal documents attrib-

uting the right to development to indigenous peoples. In 

addition, there are strong arguments for encompassing 

local communities in the definition of peoples in the con-

text of the UN Declaration. There are a number of global 

legal instruments in international environmental law that 

treat indigenous peoples and local communities equally 
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ELEMENTS OF A FRAMEWORK CONVENTION ON THE RIGHT TO DEVELOPMENT

OBJECTIVE

The realization of the right to development

Reaffirmation of the UN Declaration on the Right to Development

Clarification of the contemporary understanding of certain provisions of the Declaration. These include Ar-

ticle 1(1): the definition of peoples; the inclusion of the environmental dimension of the right to development; 

Article 3(3), updating the reference to the New International Economic Order; Article 8(1): elaboration of the 

gender  /  women’s rights dimension of the right to development

PRINCIPLES

Setting the stage for normative developments at global, regional and domestic levels

(1) The right to development as a common concern of humanity;

(2) The principle of custodial sovereignty;

(3) The principle of mutuality of obligations;

(4) The principle of accountability to right holders;

(5) The principle of equality and non-discrimination, requiring special attention to vulnerable groups;

(6) The principle of public participation;

(7) The principle of policy coherence.

GENERAL OBLIGATIONS

(1) To collect information (e.g. on poverty levels);

(2) To translate the principles into domestic policy and legislative measures;

(3) To raise awareness and ensure transparency on development decisions;

(4) To exchange information at the international level;

(5) To cooperate internationally.

INSTITUTIONS

(1) Conference of the Parties
    Legislative role: provisions enabling the adoption of protocols on both substantive and procedural 

issues; multi-stakeholders side agreements;
    Acts as a global forum on the right to development, including institutionalized links with IGOs 

and Non-State Actors [In lieu of the Working Group on Right to Development];

(2) Secretariat [entrusted to the Office of the High Commissioner of Human Rights];

(3) Advisory body to the COP representing the epistemic community [Successor to the High Level Task 

Force];

(4) Enabling clause on Compliance Committee consisting of individual experts with a facilitative branch 

(domestic responsibility, individual and collective dimension of duty to cooperate) and an enforce-

ment branch including recourse for individuals and peoples [The Treaty Body].
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with respect to their rights in development issues.3 The 

reasoning in Endorois – that the right to development 

protects groups that are not accommodated by dom-

inating development paradigms and are victimized by 

mainstream development policies – can be used to sup-

port the inclusion of local communities. Local communi-

ties could be understood as sub-state groups that share 

›particular values‹: they come together by a concept of 

common good and are structured in some way, in the 

sense that they are isolated from other communities that 

share similar values (Newman 2011: 44). Circumstances 

of vulnerability or marginalization establish a priority: the 

likelihood of violations of the right to development of 

peoples in vulnerable situations is higher.

In a contemporary interpretation, not merely ›the entire 

population‹ but all peoples as thus defined should enjoy 

the right provided for in Article 2(3) to active, free and 

meaningful participation in development and to the fair 

distribution of the benefits resulting therefrom. It may 

well be that under other sources of international law in-

digenous peoples (but not local communities) enjoy the 

broader right to free, prior and informed consent.

The Rio+20 Outcome Document recognizes the need to 

involve a wide variety of social groups in the development 

process (in par.43). These social groups are arguably not 

›peoples‹ for the purposes of the right to development, 

but it may be useful to acknowledge that ›meaningful 

participation‹ requires their involvement.

Finally, the inclusion of indigenous peoples and local com-

munities in the definition of peoples in the Declaration 

on the Right to Development may require spelling out the 

matching responsibilities of local authorities, including lo-

3. Principle 22 of the Rio Declaration on Environment and Development 
(14 June 1992) provides that indigenous people and their communities, 
and other local communities, have a vital role in environmental manage-
ment and development because of their knowledge and traditional prac-
tices. The Convention on Biological Diversity, Article 8 (j) provides that: 
›Each Contracting Party shall, as far as possible and as appropriate: (…) 
subject to its national legislation, respect, preserve and maintain knowl-
edge, innovations and practices of indigenous and local communities em-
bodying traditional lifestyles relevant for the conservation and sustainable 
use of biological diversity and promote their wider application with the 
approval and involvement of the holders of such knowledge (…). The UN-
REDD program (the UN Collaborative Programme on Reducing Emissions 
from Deforestation and Forest Degradation in Developing Countries). The 
UN REDD-program systematically refers to ›indigenous peoples and other 
forest-dependent peoples‹. The program seeks to help ensure the protec-
tion of the rights of indigenous and forest-dwelling people and the active 
involvement of local communities and relevant institutions in the design 
and implementation of REDD plans.

cal governments and their administration, lawmakers (on 

the assumption that a degree of regulatory power was 

devolved), judges and human rights institutions.

 Acknowledging the environmental 
dimension of the right to development:

Perhaps the Declaration’s greatest achievement has been 

to ensure the integration of human rights into the in-

ternational development effort. Later milestones in con-

structing a holistic approach to development included the 

publication of the UNDP Human Development Reports 

(starts 1990) that strengthened the social justice compo-

nent of development, and the Rio Declaration on Envi-

ronment and Development perceiving of environmental 

protection as an integral part of the development process. 

The Rio Declaration also adds an intergenerational aspect 

to the right to development: ›The right to development 

must be fulfilled so as to equitably meet developmental 

and environmental needs of present and future genera-

tions‹ (Principle 3). The resolution also recommends that 

States should reduce and eliminate unsustainable pat-

terns of production and consumption and promote ap-

propriate demographic policies‹ (Principle 8).

The clarification that the notion of ›development‹ includes 

an environmental dimension has an impact similar to Ar-

ticle 6(3) of the Declaration on the Right to Development, 

namely to ensure that States take steps to eliminate ob-

stacles to development resulting from the failure to re-

spect environmental commitments.

 Updating the reference to the New Inter-
national Economic Order:

Article 3(3) of the Declaration on the Right to Devel-

opment provides that in co-operating for development, 

›States should realize their rights and fulfill their duties in 

such a manner as to promote a new international eco-

nomic order (…)‹. The reference to the new international 

economic order serves as a reminder of the historical 

context in which the UN Commission on Human Rights 

started its work on the right to development. This is not 

to say, however, that the concerns of developing coun-

tries about global obstacles to the realization of the right 

to development beyond the responsibility of domestic 

States have in any way diminished. In recent discussions 

on the right to development, the Non-Aligned Move-

ment argued that such obstacles lie in the malfunction-
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ing of the international economic, financial and politi-

cal systems, including the lack of democracy in global 

decision-making. The High-Level Task Force referred to 

the ›unjust structures of the global economy that must 

be addressed through genuine development agendas, 

that is, negotiated and agreed modifications in terms 

of trade, investment and aid‹ (see A/HRC/15/WG.2/TF/2/

Add.1, 25 March 2010, par. 82).

Recent attempts at the Human Rights Council to ad-

dress aspects of the global enabling environment con-

ducive to the right to development include the Guid-

ing Principles on Foreign Debt and Human Rights (A/

HRC/20/23, 10 April 2011) and the Guiding Principles 

on Human Rights Impact Assessments of Trade and In-

vestment (A/HRC/19/59/Add.5, 19 December 2011). In 

the 2010 Least Developed Countries Report, UNCTAD 

proposed a new international development architecture 

for the least developed countries, i.e. ›a new set of for-

mal and informal institutions, rules and norms, including 

incentives, standards and processes, which would shape 

international economic relations in a way that is con-

ducive to sustained and inclusive development‹ in least 

developed countries. Human rights, however, are largely 

absent from the report. Another relevant UNCTAD initia-

tive is the Investment Policy Framework for Sustainable 

Development, launched in 2012, supporting ›new-gener-

ation investment policies that focus on inclusive growth 

and sustainable development‹. The policy framework pro-

motes a balanced approach between investment liberal-

ization and promotion and ›the need to protect people 

and the environment‹.

It should be possible to agree on language building on the 

reference to the new international economic order that 

reflects contemporary concerns with regard to the trade, 

aid, investment and financial system, stressing the need to 

create international conditions favorable to the realization 

of the right to development, while insisting also on the 

maintenance of sufficient national regulatory space to al-

low the domestic realization of the right to development.

 Gender Equality and Empowerment of 
Women:

Article 8(1) of the Declaration on the right to develop-

ment calls for effective measures to ensure that women 

have an active role in the development process. Sub-

sequent international instruments use the more specific 

formula of promoting gender equality and empower-

ment of women. As the socially-constructed roles be-

tween men and women tend to be unequal, empower-

ment of women through women’s rights is essential to 

achieve equality.

Article 19 of the Protocol to the African Charter on 

Human and Peoples’ Rights on the Rights of Women in 

Africa contains a women’s right to sustainable develop-

ment that may serve as a source of inspiration. The provi-

sion requires States to introduce the gender perspective in 

national development planning procedures; ensure par-

ticipation of women at all levels and stages of develop-

ment policies and programs; promote women’s access to 

and control over productive resources such as land and 

guarantee their right to property;

promote women’s access to credit, training, skills devel-

opment and extension services;

take into account indicators of human development spe-

cifically relating to women in the elaboration of develop-

ment policies and programs; and

ensure that the negative effects of globalization and any 

adverse effects of the implementation of trade and eco-

nomic policies and programs are reduced to the minimum 

for women.

4.2 Principles

The main purpose of the inclusion of a list of principles in 

the framework convention is to give direction to future 

law-making on the right to development at global, re-

gional and domestic levels. The principles should be fully 

reflected in agreements additional to the framework con-

vention, such as protocols and multi-stakeholder agree-

ments. They also serve a wider purpose, in that they can 

be used to scrutinize the extent to which economic and 

other agreements impacting on development reflect a 

right to development approach.

Ideally, each of the principles is gradually realized to the 

greatest extent possible (e.g. through rule setting), but 

the principles are also interrelated, and should therefore 

be realized without, or with the least possible (given the 

advantage gained), detriment to each other.
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 The right to development as a common 
concern of humanity:

Designating the right to development as a common con-

cern of humanity implies that the realization of the right 

is not only a concern of the primarily responsible State 

exercising jurisdiction, but of the international commu-

nity as a whole, i.e. of all States and non-State actors that 

together make up humanity.

As Kiss and Shelton have argued, the international con-

cept of common concern does not connote specific rules 

and obligations, but establishes both a right and duty for 

action by the concerned community (Kiss and Shelton 

2007: 14). The reference to humanity facilitates address-

ing non-State actors in initiatives building on the frame-

work convention.

 Principle of custodial sovereignty:
The principle of custodial sovereignty implies that the re-

alization of the right to development depends first and 

foremost on the State exercising jurisdiction. The primary 

responsibility of the domestic State is based on its sover-

eign rights to determine policy choices on development 

strategies and exploitation of natural resources. Sover-

eignty has to be exercised in such a way, however, that it 

contributes to the realization of the right to development.

All States have an interest in compliance by the custodial 

State with this duty, and are entitled to claim the cessa-

tion of an alleged breach by the relevant State. On the 

other hand, all States also have a duty to support the pri-

marily responsible State in fulfilling its obligations. Moni-

toring rights and duties of assistance go hand in hand.

The designation of the realization of the right to develop-

ment as of common concern does not necessarily imply 

that responsibility for the realization of the right is attrib-

uted equally among States. In international environmen-

tal law, differentiated responsibilities of States are promi-

nent. In human rights treaty law, however, a single norm 

applies to all countries, but a degree of contextualization 

in the application of the norm is accepted. For example, 

all States need to progressively realize economic, social 

and cultural rights to the maximum of their available re-

sources (= the single norm applying to all countries), but 

in practice the amount of available resources varies from 

State to State, and it is accepted that this will have an im-

pact on the application of the norm. The same approach 

could be adopted here. All State parties are ›a primarily 

responsible State‹, and ›a State entitled to monitor and 

required to assist‹, but the application of these duties can 

be contextualized taking into account available resources.

 Principle of mutual obligations:
The principle of mutuality suggests that the right to devel-

opment should be realized through relationships between 

partner countries based on mutual commitments. Parties 

make such commitments voluntarily to each other, but 

once they are undertaken, they become binding. Mutual 

accountability is one of the five core pillars in the OECD 

Paris Declaration on Aid Effectiveness. The concept was 

included in the Paris Declaration in order to signal a move 

away from the traditional one-way donor-to-recipient ac-

countability towards a contractual approach, where each 

party is understood to have obligations, and where mu-

tual progress is jointly assessed. Joint assessment takes 

place within an institutional set-up, and as a minimum 

the framework convention should therefore contain a 

clause enabling the creation of a compliance mechanism.

The principle of mutual obligations creates a bias in fa-

vor of joint action. It suggests that the measures needed 

to realize the right to development are of the type that 

normally requires international cooperation. Bi- or multi-

lateral solutions based on international cooperation and 

consensus are the most effective way to tackle a problem 

of a global nature, such as development. In any case, the 

principle requires that States should refrain from unilat-

eral economic, financial or trade measures that impede 

the full achievement of the right to development.

 Principle of accountability to right holders:
An essential feature of human rights law, including of the 

right to development, is to establish accountability of the 

duty bearer to the holders of the right. When a violation 

that can be attributed to a State occurs, the State has a 

duty to repair the injury, i.e. to restore the original condi-

tion, and, when that is not feasible, a duty to provide full 

compensation. State responsibility for human rights viola-

tions is well established in international law.

In the context of the right to development, rights hold-

ers may wish to challenge the adverse impact of other 

agents than the jurisdictionally-responsible State on the 

realization of the right to development. In such cases, it 
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may not always be possible to establish legal responsibil-

ity, but as a minimum some form of accountability should 

be available. In contrast to legal responsibility, account-

ability is not clearly defined in international law. An agent 

may be deemed accountable when the agent recognises 

that it is subject to a duty to publicly justify its conduct 

against previously agreed public standards; is prepared to 

have its conduct assessed by a credible, sufficiently inde-

pendent assessment mechanism; and commits to taking 

some form of remedial action when its action cannot be 

justified.

Ideally, the Framework Convention should include a 

broad principle of accountability vis-à-vis the holders of 

the right to development (individuals and peoples) of all 

agents affecting the realization of the right.

 Principle of equality and non-discrim-
ination, requiring special attention to 
vulnerable groups:

The principle requires that national and international de-

velopment policies are designed and implemented in a 

manner that is consistent with the principle of equal-

ity and non-discrimination, paying special attention to 

groups in society that are particularly vulnerable.

Inclusion of this principle in the Framework Convention 

is of a particular importance to the collective dimen-

sion of the right to development. Human rights are by 

their nature inclusive of all, and therefore allow social 

orders based on exclusion to be challenged. This leads to 

claims to equal treatment by those previously or currently 

excluded such as: non-white peoples, women, sexual 

minorities and so on. To the extent that inclusiveness is 

achieved in practice, human rights deliver on the promise 

of the protection of human dignity.

 Principle of public participation:
The principle requires broad participation by all relevant 

social groups in the formulation of development policies.

Given that both individuals and peoples are holders of 

the right to development, it may be useful to spell out in 

some more detail the individual and collective dimensions 

of public participation. The rights of individuals could 

inter alia include appropriate access to information, the 

opportunity to participate in public decision-making pro-

cesses on development, and effective access to judicial 

and administrative proceedings, including redress and 

remedy. The African Charter for Popular Participation in 

Development and Transformation refers to the central 

role of independent people’s organizations (interestingly 

also across national borders) in the realization of public 

participation, and the need for governments to create 

consultative machinery.

 Principle of policy coherence:
Within the donor community, policy coherence relates 

primarily to the growing acknowledgment of the impor-

tance of non-aid policies for development. The relative 

importance of development assistance for development 

is declining, and at a follow-up meeting to the Paris Dec-

laration on Aid Effectiveness, participants agreed to in-

crease over time independence from aid. This required 

an examination of ›the interdependence and coherence 

of all public policies – not just development policies – to 

enable countries to make full use of the opportunities 

presented by international investment and trade, and to 

expand their domestic capital markets‹.

Policy coherence for the realization of the right to de-

velopment is, however, equally relevant at the domestic 

level, both in terms of internal and foreign policy, and for 

developing and developed countries alike.

4.3 General Obligations

General State obligations in framework conventions ap-

ply to all State parties. They aim primarily at gathering 

the data that enable domestic societies and the interna-

tional community to engage in further legislative activity 

and action.

The obligations suggested below are broadly formulated, 

and not particularly intrusive on State sovereignty. They 

rely on traditional international law techniques promot-

ing both domestic implementation through law, policy-

making and awareness-raising, and on international co-

operation on information sharing and on achieving the 

framework convention’s objective:



14

KOEN DE FEYTER  |  TOWARDS A FRAMEWORK CONVENTION ON THE RIGHT TO DEVELOPMENT

  The obligation to collect development data at the na-

tional level (e.g. this requires an active poverty monitor-

ing program, preferably including disaggregation, allow-

ing determination of poverty levels of different groups);

  The obligation to raise awareness and ensure transpar-

ency on domestic development data, issues and decisions 

as a necessary precondition for ensuring public participa-

tion. Implementation may require legislation on disclosing 

public information, the organization of public hearings 

among affected populations, etc.;

  The obligation to adopt domestic legislation on the 

right to development (e.g. by ensuring constitutional pro-

tection) and to reflect the right to development in domes-

tic and foreign policy decisions;

  The obligation to share information on domestic leg-

islation and policy on the right to development with the 

other parties of the Framework Convention;

  The duty to cooperate for the realization of the right 

to development. The duty to cooperate already appears in 

Article 3, par. 3 of the Declaration on the Right to Devel-

opment. It may be useful to specify that, as a minimum, 

the principle of cooperation requires that States should 

respect the enjoyment of the right to development in 

other countries, and thus should refrain from actions with 

a harmful extraterritorial impact on the right to develop-

ment (as clarified by the UN Committee on Economic, 

Social and Cultural Rights in general comments dealing 

with various provisions of the International Covenant on 

Economic, Social and Cultural Rights).

4.4 Institutions

The Framework Convention on the Right to Development 

could usefully establish or envisage the establishment of 

four institutions: a Conference of the Parties, a Secre-

tariat, an Advisory Group and a Compliance Committee. 

The new institutional set-up would create an environment 

that blends elements from international human rights and 

international development law, and creates a platform for 

sharing between human rights and development actors.

The Conference of the Parties is the plenary body of the 

States parties. It has three main functions: to act as a fo-

rum for debate on the right to development; to review 

implementation of the Convention on the basis of infor-

mation received from the States parties and other stake-

holders; and, on the basis of this information, to consider 

or engage in law-making.

As a forum for discussions, the Conference of the Parties 

should create institutional arrangements for interaction 

with the variety of actors. A systematic dialogue with the 

UN development agencies and financial institutions, but 

also with regional organizations, should be provided for. 

The Conference of the Parties could equally host a multi-

stakeholder forum on the right to development, inviting 

all stakeholders (local governments, IGOs, the private sec-

tor, NGOs, community organizations, individual resource 

persons) to informally identify and discuss issues, best 

practices, and strengthen dialogue and cooperation be-

tween governments and their constituencies. The annual 

(or bi-annual) meetings of the Conference of the Parties 

would thus develop into a focal point for global public 

opinion on the right to development.

The review of implementation could be based on crite-

ria of the type currently under discussion at the Work-

ing Group on the Right to Development, and lead to the 

adoption of specific measures or recommendations pro-

moting improvement. The Framework Convention should 

explicitly envisage the adoption of protocols, may wish to 

identify specific issues on which such protocols could be 

adopted, and should also enable stakeholders to adopt 

side agreements.

The Secretariat of the Convention could be entrusted to 

the Office of the High Commissioner for Human Rights 

(in the current structure to the Research and Right to 

Development Division of the Office). This would imply a 

fairly modest approach to the secretariat function, mainly 

in terms of support of the activities of the treaty’s institu-

tions. A more ambitious approach would involve coopera-

tion in the field – between OHCHR country offices, gov-

ernments and non-State actors on capacity building for 

the implementation of the right to development.

The Conference of the Purpose could usefully be assisted 

by an advisory body representing the epistemic commu-

nity on both international cooperation for development 

and on human rights perspectives on development issues. 

The establishment of such an advisory body, preferably 

composed of individuals chosen on the basis of their 

expertise, would strengthen the science-policy interface 
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and international research collaboration on human rights 

and development. The advisory body could, on the ba-

sis of the information provided to the Conference of the 

Parties, or on its own initiative, assess the extraterritorial 

impact on the right to development of foreign policy de-

cisions, analyze the impact of international agreements 

on the right to development (similarly to the High-Level 

Task Force on the Right to Development), or identify best 

practices in safeguarding the right to development at the 

domestic level.

As a minimum, the Framework Convention should in-

clude an enabling clause envisaging the setting up of a 

compliance committee. The details of such a committee 

could be left to an optional protocol, as has been the 

case for previous framework conventions. This would 

depend largely on whether State obligations contained 

in the Framework Convention are sufficiently specific to 

be tested through a compliance mechanism.

In comparison with current and previous institutions deal-

ing with the right to development, the Conference of the 

Parties of the Framework Convention would replace the 

current Working Group on the Right to Development; the 

advisory body could serve as the successor to the High-

Level Task Force, and the compliance committee would be 

a treaty body, building both on previous framework con-

ventions and monitoring mechanisms in existing human 

rights treaties.

5. Protocols and Multi-Stakeholder 
Side Agreements

Protocols and multi-stakeholder agreements are instru-

ments ancillary to the Framework Convention building 

on the objective, principles and general obligations con-

tained in the convention. They represent the second stage 

in the construction of an international legal regime on 

the right to development. Protocols are treaties open to 

States, while multi-stakeholder agreements are flexible 

instruments open to a wide variety of State and non-

State actors.

5.1 Protocols

Protocols contain more specific substantive obligations 

and/or develop the powers of the institutions.

Substantive protocols may deal with issues relating to the 

implementation of the right to development on which 

the Parties are ready to accept more specific commit-

ments. In terms of the choice of subject of the Protocols, 

it may be politically expedient to focus on issues with a 

transboundary dimension, which are of interest to States 

both in the global South and North. Alternatively, and 

perhaps more idealistically, the choice of topic could be 

determined on the basis of an assessment of the urgency 

of the needs of holders of the right. In such a case, one 

may wish to focus on mutual commitments on service 

delivery for the provision of minimum essential levels of 

development to groups in States that manifestly lack the 

domestic resources.

The High-Level Task Force on the Implementation of the 

Right to Development listed a wide variety of issues that 

could benefit from a right to development approach, 

such as access to essential drugs, reducing and mitigat-

ing impacts of international financial and economic crises, 

policies regulating private investment, development and 

transfer of pro-poor technology, access to natural re-

sources, ease of immigration for education, work and 

revenue transfers, establishing safety nets to provide for 

the needs of vulnerable people in times of natural, finan-

cial or other crisis, etc.

An institutional Protocol could take inspiration from the 

Kyoto Protocol compliance committee. One could en-

visage a compliance committee consisting of individual 

experts, with a facilitative branch assisting individual 

States with the implementation of the right to devel-

opment, either at the State’s own request, or on a rec-

ommendation of the Conference of the Parties and its 

advisory body, and an enforcement branch deciding on 

non-compliance, with the possibility of an appeal to the 

Conference of the Parties.

Individuals and peoples should have the opportunity 

to petition the enforcement branch of the compliance 

committee. In comparison with existing human rights 

treaty bodies, the most innovative aspect of the proce-

dure would be the possibility to question the impact on 

the right to development of the plaintiffs of agreements 
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expressing mutual commitment of States, such as de-

velopment partnerships. If non-compliance were to be 

established, the States involved could mutually agree on 

the attribution or sharing of the responsibility to provide 

remedial action.

5.2 Multi-Stakeholder Side Agreements

The need for multi-stakeholder agreements is premised 

on the assumption that adequate human rights protec-

tion in a context of economic globalization requires that 

›every organ of society‹ that is involved in human rights 

abuses should accept accountability – an idea that can 

be traced back to the preamble of the Universal Declara-

tion of Human Rights. International development efforts 

have for a long time not been the sole province of States 

and a variety of agents have contributed to the global 

development effort. From a somewhat different perspec-

tive, it has been argued that the democratic legitimacy 

of international law can be enhanced through progres-

sively opening the governance process to non-State ac-

tors (Benedek in Fastenrath, Geiger, Khan, Paulus, von 

Schorlemer, Vedder (Eds.) 2011: 203), but that this result 

is only achieved if certain principles are respected in the 

law-creating process, including: ›the principle of inclusive-

ness, i.e. to involve all relevant stakeholders, taking their 

interests into account, of transparency and participation 

to ensure that all stakeholders are informed about the 

structure and dynamics of the multi-stakeholder partner-

ship and can participate in the decisions made, of internal 

and external accountability, i.e. both to the members of 

the multi-stakeholder partnership and the public at large, 

who might be effected by the multi-stakeholder partner-

ship‹. (Ibid. 209–210).

Multi-Stakeholder side agreements would be ancillary to 

the Framework Convention, and would need to reflect its 

objective and principles. Side agreements could come in 

various shapes and sizes: multi-stakeholder partnerships 

currently range from ›concrete and time-limited coop-

eration projects working towards financing and carrying 

out national or international political goals to networks 

to coordinate state and non-state actors in a particular 

sector‹ (Martens 2007: 8). The Conference of the Parties 

could encourage the adoption of multi-stakeholder initia-

tives through its multi-stakeholder forum, or engage in a 

system of accreditation of agreements that are deemed 

to reflect the objective and principles of the Framework 

Convention.

In the context of the Framework Convention on the 

right to development, multi-stakeholder side agreements 

should be governed by international law, and thus be 

binding. Such agreements would be concluded by co-

alitions of the willing, consisting of a variety of public 

and private actors, committed to demonstrating that the 

right to development can be implemented in a mean-

ingful way through joint initiatives. It is not at all impos-

sible to make multi-stakeholder agreements subject to 

international law, as Article 3 (a) of the Vienna Conven-

tion on the Law of Treaties demonstrates: ›The fact that 

the present Convention does not apply to international 

agreements concluded between States and other subjects 

of international law or between such other subjects of 

international law4, or to international agreements not in 

written form, shall not affect: (a) the legal force of such 

agreements (…) ›. Whether an ›agreement‹ is governed 

by international law is autonomously determined by the 

parties to the agreement. An agreement is governed by 

international law when the parties so intend; their inten-

tion is to be gathered from the terms of the instrument 

and the circumstances of its conclusion. It would be useful 

to include a clause in the side agreements declaring that 

they are governed by international law, and that disputes 

arising under the instruments will be settled through in-

ternational arbitration.

6. Conclusion and Recommendation

Human rights are aimed at safeguarding the dignity of all 

human beings. If existing human rights treaties are nor-

matively inadequate to provide protection to the many in 

the world population that are currently deprived, then the 

need for the further normative development of human 

4.  The reference to ›subjects of international law‹ in Article 3, par. a, 
should not prevent private actors from acceding to the Agreement. Al-
though companies and NGOs are not usually considered as subjects of 
international law, this has not prevented them from concluding agree-
ments governed by international law, or from submitting claims to (cer-
tain) international tribunals on an ad hoc basis. The reference to ›subjects 
of law‹ in Article 3 is somewhat circular, as international law defines its 
subjects as entities capable of possessing rights and duties under interna-
tional law and having the capacity to maintain their rights by bringing a 
claim. To the extent that international law enables agents to hold rights 
and duties upon which they can act, they graduate into the category of 
subjects of international law. The concept of ›subjects of international law‹ 
is therefore a dynamic one.
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rights instruments is established. The focus on individual 

State responsibility in current human rights treaty law 

prevents the integration of human rights into the inter-

national development effort. It also prevents international 

human rights law from delivering on its promise of pro-

tection to those adversely affected by globalization.

New thinking is required if the political stalemate at the 

UN between those favoring a classical human rights treaty 

on the right to development and those advocating a soft 

law approach is to be overcome. The option of drafting 

a Framework Convention on the Right to Development 

seems most adequate to accommodate the concerns of 

different political groups, as it allows for a step-by-step 

approach. A framework convention is a treaty under in-

ternational law: such a treaty is open to States, and once 

it has entered into force, it is binding on States that have 

expressed consent. Even if the starting point of the frame-

work convention is the reaffirmation of the Declaration, 

the Framework Convention could provide an opportunity 

to clarify the contemporary understanding of some of the 

provisions of the Declaration.

The potential added value of a right to development 

treaty is to complement the current human rights re-

gime with a framework convention that goes beyond 

individual State responsibility and takes inspiration from 

principles derived from international development efforts, 

such as mutual accountability (donors and partners are 

accountable for development results), alignment of poli-

cies among partner countries (donor countries align be-

hind policy objectives set by developing countries), and 

inclusive partnerships (full participation of State and non-

State actors).

The main purpose of the inclusion of a list of principles 

in the framework convention is to give direction to fu-

ture law-making on the right to development at global, 

regional and domestic levels. The principles need to be 

formulated broadly in order to serve as a source of inspi-

ration for regulation on a variety of aspects of develop-

ment. General State obligations aim primarily at gather-

ing the data that will enable domestic societies and the 

international community to engage in further legislative 

activity and action.

The Framework Convention on the Right to Development 

could establish or envisage the establishment of four in-

stitutions: a Conference of the Parties, a Secretariat, an 

Advisory Group and a Compliance Committee. The new 

institutional set-up would create an environment that 

blends elements from international human rights and 

international development law, and brings actors from 

both fields together.

Protocols and multi-stakeholder agreements should be es-

tablished to further specify obligations under this Frame-

work Convention. While protocols are treaties open to 

States, multi-stakeholder agreements are flexible instru-

ments that in principle are open to a wide variety of State 

and non-State actors. Both are additional to the Frame-

work Convention, building on the objective, principles 

and general obligations contained in the convention. 

They represent a further stage in the construction of an 

international legal regime on the right to development.
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